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THE  DEED  SCOTT  CASE. 

Dred  Scott,  Plaintiff  in  Error,  v.  John  F.  A.  Sandford. 

19  H.  393. 

Pi-EADiKG— Status  op  the  Negro— Citizehship — Missouri  Compromise  Ukconbti- 
TUTioNAL — Rights  of  Slave  Owners  under  the  Constitution. 

1.  A  plea  in  abatement,  as  to  the  citizenship  of  plaintiff  below  and  plaintiff  here,  was 
ruled  bad  on  demurrer  in  the  circuit  court:  Held,  that  this  court  can  revise  and 
reverse  the  case  on  that  ground,  though  the  decision  was  in  favor  of  plaintiff  in 
error,  who  does  not  complain  of  it,  and  the  defendant  had  pleaded  over  to  the  merits. 

2.  This  question,  on  the  ground  of  the  limited  jurisdiction  of  the  circuit  court,  is  always 
a  subject  of  inquiry  in  this  court,  where  the  record  shows  the  want  of  it. 

3.  Persons  whose  ancestors  were  negroes  of  the  African  race,  imported  into  this  coun- 
try and  held  as  slaves,  cannot,  though  they  be  emancipated,  or  born  of  parents  who 
were  free  at  their  birth,  become  citizens  of  a  State,  in  the  sense  in  which  that  word 
is  used  in  the  constitution  of  the  United  States. 
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SUPREME  COURT  OF  THE  UNITED  STATES. 


Opinion  of  the  Court.]  "  The  Dred  Scott  Case. 

4.  Tliftrelore  sucli  persons  cannot,  though  free,  Pu.stain  a  suit  in  llie  circuit  courts  of 
the  United  Slates,  on  the  ground  of  being  citizens  of  a  State  diflferenl  from  the  ad- 
verse jtarty. 

f).  The  clause  of  the  constitution,  which  confers  on  congress  the  power  to  dispose  of  and 

"make  all  needful  rules  and  regulations  respecting  the  territory  or  other  property  of 

the  United  States,  is  confined  to  the  territory  which  at  tiiat  time  belonged  to  or  wan 

claimed  by  the  United  Slates,  and  can  have  no  influence  on  territory  afterwards 

acquired  from  a  foreign  government. 

6.  The  constitution  confers  no  express  power  to  acquire  new  territory  to  be  governed 
as  colonies  or  as  territories,  but  it  confers  a  power  to  admit  new  States  into  the  Union, 
and,  under  this  power,  territory  may  be  acquired  which  is  intended  to  be  admitted 
as  new  States,  and  which,  from  the  necessity  of  the  case,  may  be  governed  by  con- 
gress until  fitted  to  be  so  admitted. 

7.  But  congress  holds  this  territory  in  trust  for  the  benefit  of  the  people  of  the  United 
States,  and  is  limited  in  its  exercise  of  legislative  power  in  such  territory,  by  all  the 
restrictions  which  the  constitution  has  imposed  upon  that  body,  in  regard  to  the 
rights  of  persons  and  property  generally. 

8.  It  follows  that  congress  cannot,  by  an  attempt  at  legislation,  deprive  a  person  of  his 
property  in  such  territory  without  due  process  of  law  or  without  compensation;  and 
in  this  regard  the  right  of  property  in^laves  is  as  much  protected  by  the  constita- 
tion  as  other  property. 

9.  Therefore  the  act  of  congress  of  1821,  prohibiting  slavery  in  the  territory  ceded  by 
France,  north  of  thirty-six  degre<«  thirty  minutes  north  latitude,  is  unconstitutional 
and  void. 

10.  The  plaintiff  in  this  case  did  not  acquire  freedom  by  being  carried  into  that  terri- 
tory by  his  owner  voluntarily. 

11.  Nor  did  a  similar  residence  in  the  State  of  Illinois,  where  slavery  was  forbidden 
by  law,  discharge  him  from  slavery  after  his  roturn  to  Missouri,  the  law  of  this  latter 
State  on  that  subject  being  conclusive  of  bis  status  as  to  freedom  or  slavery. 

This  was  a  writ  of  error  to  the  circuit  court  for  the  district  of 
Missouri. 

The  pleadings  and  facts  are  fully  stated  in  the  opinion  of  the 
court  and  in  the  several  opinions  of  the  justices. 

It  was  argued  at  the  preceding  term,  and  was  then  ordered  for 
reargument  at  the  present  term. 

It  was  now  argued  by  Mr,  Blair  and  Mr,  O,  F.  Curtis,  for  plain- 
tiff in  error  ;  and  by  Mr.  Geyer  and  Mr.  Reverdy  Johnsony  for  the 
defendant. 

[*399]  *Mr.  Chief  Justice  Taney  delivered  the  opinion  of  the 
court. 
This  case  has  been  twice  argued.  After  the  argument  at  the  last 
term,  differences  of  opinion  were  found  to  exist  among  the  members 
of  the  court;  and  as  the  questions  in  controversy  ara  of  the  highest 
importance,  and  the  court  was  at  that  time  much  pressed  by  the 
ordinary  business  of  the  term,  it  was  deemed  advisable  to  continue 
the  case,  and  direct  a  reargument  on  some  of  the  points,  in  order 
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that  we  might  have  aa  opportunity  of  giving  to  the  whole 
subject  a  more  deliberate  *  consideration.     It  has  accord-  [*400] 
ijigly  been  again  argued  by  counsel,  and  considered  by  the 
court;  and  I  now  proceed  to  deliver  its  opinion. 

There  ai'e  two  leading  questions  presented  by  the  record: 

1.  Had  the  circuit  court  of  the  United  States  jurisdiction  to  hear 
and  determine  the  case  between  these  parties?     And 

2.  If  it  had  jurisdiction,  is  the  judgment  it  has  given  erroneous 
or  not? 

The  plaintiff  in  error,  who  was  also  the  plaintiff  in  the  court  be- 
low, was,  with  his  wife  and  children,  held  as  slaves  by  the  defend- 
ant, in  the  State  of  Missouri;  and  he  brought  this  action  in  the 
circuit  court  of  the  United  States  for  that  district,  to  assert  the  title 
of  himself  and  his  family  to  freedom. 

The  declaration  is  in  the  form  usually  adopted  in  that  State  to 
try  questions  of  this  description,  and  contains  the  averment  neces- 
sary to  give  the  court  jurisdiction;  that  he  and  the  defendant  are 
citizens  of  different  States ;  that  is,  that  he  is  a  citizen  of  Missouri, 
and  the  defendant  a  citizen  of  New  York. 

The  defendant  pleaded  in  abatement  to  the -jurisdiction  of  the 
court,  that  the  plaintiff  was  not  a  citizen  of  the  State  of  Missouri,  as 
alleged  in  his  declaration,  being  a  negro  of  African  descent,  whose 
ancestors  were  of  pure  African  blood,  and  who  were  brought  into 
this  country  and  sold  as  slaves. 

To  this  plea  the  plaintiff  demurred,  and  the  defendant  joined  in 
demurrer.  The  court  overruled  the  plea,  and  gave  judgment  that 
the  defendant  should  answer  over.  And  he  therefore  put  in  sundry 
pleas  in  bar,  upon  which  issues  were  joined ;  and  at  the  trial  the 
verdict  and  judgment  were  in  his  favor.  Whereupon  the  plaintiff 
brought  this  writ  of  error. 

Before  we  speak  of  the  pleas  in  bar,  it  will  be  proper  to  dispose 
of  the  questions  which  have  arisen  on  the  plea  in  abatement. 

That  plea  denies  the  right  of  the  plaintiff  to  sue  in  a  court  of  the 
United  States,  for  the  reasons  therein  stated. 

If  the  question  raised  by  it  is  legally  before  us,  and  the  court 
should  be  of  opinion  that  the  facts  stated  in  it  disqualify  the  plain- 
tiff from  becoming  a  citizen,  in  the  sense  in  which  that  word  is  used 
in  the  constitution  of  the  United  States,  then  the  judgment  of  the 
circuit  court  is  erroneous,  and  must  be  reversed. 

It  is  suggested,  however,  that  this  plea  is  not  before  us;  and  that 
as  the  judgment  in  the  court  below  on  this  plea  was  in  favor  of  the 
plaintiff,  he  does  not  seek  to  reverse  it,  or  bring  it  before  the  court 
for  revision  by  his  writ  of  error ;  and  also  that  the  defendant  waived 
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this  defense  by  pleading  over,  and  thereby  admitted  the  jurisdiction 

of  the  court. 
[  *401  ]  *  But,  in  making  this  objection,  we  think  the  peculiar  and 
limited  jurisdiction  of  courts  of  the  United  States  has  not 
been  adverted  to.  This  peculiar  and  limited  jurisdiction  has  made 
it  necessary,  in  these  courts,  to  adopt  different  rules  and  principles 
of  pleading,  so  far  as  jurisdiction  is  concerned,  from  those  which 
regulate  courts  of  common  law  in  England,  and  in  the  different 
Ptates  of  the  Union  which  have  adopted  the  common-law  rules. 

In  these  last-mentioned  courts,  where  their  character  and  rank 
are  analogous  to  that  of  a  circuit  court  of  the  United  States;  in 
other  words,  where  they  are  what  the  law  terms  courts  of  general 
jurisdiction;  they  are  presumed  to  have  jurisdiction,  unless  the  con- 
trary appears.  No  averment  in  the  pleadings  of  the  plaintiff  is 
necessary,  in  order  to  give  jurisdiction.  If  the  defendant  objects 
to  it,  he  must  plead  it  specially,  and  unless  the  fact  on  which  he 
relies  is  found  to  be  true  by  a  jury,  or  admitted  to  be  true  by  the 
plaintiff,  the  jurisdiction  cannot  be  disputed  in  an  appellate  court. 

Now,  it  is  not  necessary  to  inquire  whether  in  courts  of  that  de- 
scription a  party  who  pleads  over  in  bar,  when  a  plea  to  the  juris- 
diction has  been  ruled  against  him,  does  or  does  not  waive  his  plea; 
nor  whether  upon  a  judgment  in  his  favor  on  the  pleas  in  bar,  and 
a  writ  of  error  brought  by  the  plaintiff,  the  question  upon  the  plea 
in  abatement  would  be  open  for  revision  in  the  appellate  court. 
Cases  that  may  have  been  decided  in  sucli  courts,  or  rules  that  may 
have  been  laid  down  by  common-law  pleaders,  can  have  no  influ- 
ence in  the  decision  in  this  court.  Because,  under  the  constitution 
and  laws  of  the  United  States,  the  rules  which  govern  the  pleadings 
in  its  courts,  in  questions  of  jurisdiction,  stand  on  different  princi- 
ples and  are  regulated  by  different  laws. 

This  difference  arises,  as  we  have  said,  from  the  peculiar  charac- 
ter of  the  government  of  the  United  States.  For  although  it  is 
sovereign  and  supreme  in  its  appropriate  sphere  of  action,  yet  it 
does  not  possess  all  the  powers  which  usually  belong  to  the  sover- 
eignty of  a  nation.  Certain  specified  powers,  enumerated  in  the 
constitution,  have  been  conferred  upon  it;  and  neither  the  legisla- 
tive, executive,  nor  judicial  departments  of  the  government  can 
lawfully  exercibc  any  authority  beyond  the  limits  marked  out  by 
the  constitution.  And  in  regulating  the  judicial  department,  the 
cases  in  which  the  courts  of  the  United  States  shall  have  jurisdiction 
are  particularly  and  specifically  enumerated  and  defined  ;  and  they 
are  not  authorized  to  take  cognizance  of  any  case  which  does  not 
come  within  the  description  therein  specified.     Hence,  when  a  plain- 
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tiff  sues  in  a  court  of  the  United  States,  it  is  necessary 
that  he  should  *8how,  in  his  pleading,  that  the  suit  he  [*402] 
brings  is  within  the  jurisdiction  of  the  court,  and  that  he 
is  entitled  to  sue  there.  And  if  he  omits  to  do  this,  and  should,  by 
any  oversight  of  the  circuit  court,  obtain  a  judgment  in  his  favor, 
the  judgment  would  be  reversed  in  the  a[)pellate  court  for  want  of 
jurisdiction  in  the  court  below.  The  jurisdiction  would  not  be 
presumed,  as  in  the  case  of  a  common-law  English  or  State  court, 
unless  the  contrary  appeared.  But  the  record,  when  it  comes  be- 
fore the  appellate  court,  must  show,  affirmatively,  that  the  inferior 
court  had  authority,  under  the  constitution,  to  hear  and  determine 
the  case.  And  if  the  plaintiff  claims  a  right  to  sue  in  a  circuit 
court  of  the  United  States,  under  that  provision  of  the  constitution 
which  gives  jurisdiction  in  controversies  between  citizens  of  differ- 
ent States,  he  must  distinctly  aver  in  his  pleading  that  they  are 
citizens  of  different  States;  and  he  cannot  maintain  his  suit  with- 
out showing  that  fact  in  the  pleadings. 

This  point  was  decided  in  the  case  of  Bingham  v.  Cabot,  (in  3 
Dall.  382,)  and  ever  since  adhered  to  by  the  court.  And  in  Jack- 
son V.  Ash  ton,  (8  Pet.  148,)  it  was  held  that  the  objection  to  which 
it  was  open  could  not  be  waived  by  the  opposite  party,  because 
consent  of  parties  could  not  give  jurisdiction. 

It  is  needless  to  accumulate  cases  on  this  subject.  Those  already 
referred  to,  and  the  cases  of  Capron  v.  Van  Noorden,  (in  2  Cr.  126,) 
and  Montalet  v,  Murray,  (4  Cr.  46,)  are  sufficient  to  show  the  rule 
of  which  we  have  spoken.  The  case  of  Capron  v.  Van  Noorden 
strikingly  illustrates  the  difference  between  a  common-law  court 
and  a  court  of  the  United  States. 

If,  however,  the  fact  of  citizenship  is  averred  in  the  declaration, 
and  the  defendant  does  not  deny  it^  and  put  it  in  issue  by  plea  in 
abatement,  he  cannot  offer  evidence  at  the  trial  to  disprove  it,  and 
consequently  cannot  avail  himself  of  the  objection  in  the  appellate 
court,  unless  the  defect  should  be  apparent  in  some  other  part  of 
the  record.  For  if  there  is  no  plea  in  abatement,  and  the  want  of 
jurisdiction  does  not  appear  in  any  other  part  of  the  transcript 
brought  up  by  the  writ  of  error,  the  undisputed  averment  of  citi- 
zenship in  the  declaration  must  be  taken  in  this  court  to  be  true. 
In  this  case,  the  citizenship  is  averred,  but  it  is  denied  by  the  de- 
fendant in  the  manner  required  by  the  rules  of  pleading,  and  the 
fact  upon  which  the  denial  is  based  Is  admitted  by  the  demurrer. 
And,  if  the  plea  and  demurrer,  and  judgment  of  the  court  below 
upon  it,  are  before  us  upon  this  record,  the  question  to  be  decided 
iBf  whether  the  facts  stated  in  the  plea  are  sufficient  to  show  that 
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therefore  claim  none  of  the  rights  and  privileges  which  tliat  in- 
Btrument  provides  for  and  secures  to  citizens  of  the  United  States. 
On  the  contrary,  they  were- at  that  time  considered  as  a 
(*405  ]  *  subordinate  and  inferior  class  of  beings,  who  had  been 
subjugated  by  the  dominant  race,  and,  whether  emanci- 
pated or  not,  yet  remained  subject  to  their  authority,  and  had  no 
rights  or  privileges  but  such  as  those  who  held  the  power  and  the 
government  might  choose  to  grant  them. 

It  is  not  the  province  of  the  court  to  decide  upon  the  justice  or 
injustice,  the  policy  or  impolicy,  of  these  laws.  The  decision  of 
that  question  belonged  to  the  political  or  law-making  power;  to 
those  who  formed  the  sovereignty  and  framed  the  constitution. 
The  duty  of  the  court  is,  to  interpret  the  instrument  they  have 
framed,  with  the  best  lights  we  can  obtain  on  the  subject,  and  to 
•administer  it  as  we  find  it,  according  to  its  true  intent  and  mean- 
ing when  it  was  adopted. 

In  discussing  this  question,  we  must  not  confound  the  rights  of 
citizenship  which  a  State  may  confer  within  its  own  limits,  and  the 
rights  of  citizenship  as  a  member  of  the  Union.  It  does  not  by  any 
means  follow,  because  he  has  all  the  rights  and  privileges  of  a  citi- 
zen of  a  State,  that  he  must  be  a  citizen  of  the  United  States.  He 
may  have  all  of  the  rights  and  privileges  of  the  citizen  of  a  State, 
and  yet  not  be  entitled  to  the  rights  and  privileges  of  a  citizen  in 
any  other  State.  For,  previous  to  the  adoption  of  the  constitution- 
of  the  United  States,  every  State  had  the  undoubted  right  to  con- 
fer on  whomsoever  it  pleased  the  character  of  citizen,  and  to  endow 
him  with  all  its  rights.  But  this  character  of  course  was  confined 
to  the  boundaries  of  the  State,  and  gave  him  no  rights  or  privileges 
in  other  States  beyond  those  secured  to  him  by  the  laws  of  nations 
and  the  comity  of  States.  Nor  have  the  several  States  surrendered 
the  power  of  conferring  these  rights  and  privileges  by  adopting 
the  constitution  of  the  United  States.  Each  State  may  still  confer 
them  upon  an  alien,  or  any  one  it  thinks  proper,  or  upon  any  class 
or  description  of  persons;  yet  he  would  not  be  a  citizen  in  the 
sense  in  which  that  word  is  used  in  the  constitution  of  the  United 
States,  nor  entitled  to  sue  as  such  in  one  of  its  courts,  nor  to  the 
privileges  and  immunities  of  a  citizen  in  the  other  States.  The 
rights  which  he  would  acquire  would  be  restricted  to  the  Stat^ 
which  gave  them.  The  constitution  has  conferred  on  congress  the 
right  to  establish  an  uniform  rule  of  naturalization,  and  this  right 
is  evidently  exclusive,  and  has  always  been  held  by  this  court  to 
be  so.  Consequently,  no  State,  since  the  adoption  of  the  constitu- 
'tion,  can  by  naturalizing  an  alien  invest  him  with  the  rights  and 
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privileges  secured  to  a  citizen  of  a  State  under  the  federal  govern- 
ment, althougli,  80  far  as  tlie  State  alone  was  concerned,  he  would 
undoubtedly  be  entitled  to  the  rights  of  a  citizen,  and 
clothed  with  all  the  *  rights  and   immunities  which  the  [*  406] 
constitution  and  laws  of  the  State  attached  to  that  char- 
acter. 

It  is  very  clear,  therefore,  that  no  State  can,  by  any  act  or  law 
of  its  owii,  passed  since  the  adoption  of  the  constitution,  introduce 
a  new  member  into  the  political  community  created  by  the  consti- 
tution of  the  United  States.  It  cannot  make  him  a  member  of  this 
community  by  making  him  a  member  of  its  own.  And  for  the 
same  reason  it  cannot  introduce  any  person,  or  description  of  per- 
sons, who  were  not  intended  to  be  embraced  in  this  new  political 
family,  which  the  constitution  brought  into  existence,  but  were 
intended  to  be  excluded  from  it. 

The  question  then  arises,  whether  the  provisions  of  the  consti- 
tution, in  relation  to  the  personal  rights  and  privileges  to  which 
the  citizen  of  a  State  should  be  entitled,  embraced  the  negro  Afri- 
can race,  at  that  time  in  this  country,  or  who  might  afterwards 
be  imported,  who  had  then  or  should  afterwards  be  made  free  in 
any  State;  and  to  put  it  in  the  power  of  a  single  State  to  make 
him  a  citizen  of  the  United  States,  and  endue  him  with  the  full 
rights  of  citizenship  in  every  other  State  without  their  consent? 
Does  the  constitution  of  the  United  States  act  upon  him  when- 
ever he  shall  be  made  free  under  the  laws  of  a  State,  and  raised 
there  to  the  rank  of  a  citizen,  and  immediately  clothe  him  with 
all  the  privileges  of  a  citizen  in  every  other  State,  and  in  its  own 
courts  ? 

The  court  think  the  affirmative  of  these  propositions  cannot  be 
maintained.  And  if  it  cannot,  the  plaintiff  in  error  could  not  be 
a  citizen  of  the  State  of  Missouri,  within  the  meaning  of  the  con- 
stitution of  the  United  States,  and,  consequently,  was  not  entitled 
to  sue  in  its  courts. 

It  is  true,  every  person,  and  every  class  and  description  of  per- 
sons, who  were  at  the  time  of  the  adoption  of  the  constitution 
recognized  as  citizens  in  the  several  States,  became  also  citizens  of 
this  new  political  body;  but  none  other;  it  was  formed  by  them, 
and  for  them  and  their  posterity,  but  for  no  one  else.  And  the 
personal  rights  and  privileges  guarantied  to  citizens  of  this  new 
sovereignty  .were  intended  to  embrace  those  only  who  were  then 
members  of  the  several  State  communities,  or  who  should  after- 
wards by  birthright  or  otherwise  become  members,  according  to 
the  provisions  of  the  constitution  and  the  principles  on  which  it 
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was  founded.  It  was  the  union  of  those  who  were  at  that  time 
members  of  distinct  and  separate  political  communities  into  one 
political  family,  whose  power,  for  certain  specified  purposes,  was 
to  extend  over  the  wliole  territory  of  the  United  States.  And  it 
gave  to  each  citizen  rights  and  privileges  outside  of  his 
[  *  407  ]  State  *  whicli  he  did  not  before  possess,  and  placed  him  in 
every  other  State  upon  a  perfect  equality  with  its  own  citi- 
zens as  to  rights  of  person  and  rights  of  property;  it  made  him  a 
citizen  of  the  United  States. 

It  becomes  necessary,  therefore,  to  determine  who  were  citizens 
of  the  several  States  when  the  constitution  was  adopted.  And  in 
order  to  do  this,  we  must  recur  to  the  governments  and  institutions 
of  the  thirteen  colonies,  when  they  separated  from  Great  Britain 
and  formed  new  sovereignties,  apd  took  their  places  in  tlie  family 
of  independent  nations.  We  must  inquire  who,  at  that  time,  were 
recognized  as  the  people  or  citizens  of  a  State,  whose  rights  and 
liberties  had  been  outraged  by  the  English  government;  and  who 
declared  their  independence,  and  assumed  the  powers  of  govern- 
ment to  defend  their  rights  by  force  of  arms. 

In  the  opinion  of  the  court,  the  legislation  and  histories  of  the 
times,  and  the  language  used  in  the  declaration  of  independence, 
show,  that  neither  the  class  of  persons  who  had  been  imported  as 
slaves,  nor  their  descendants,  whether  they  had  become  free  or  not, 
were  then  acknowledged  as  a  part  of  the  people,  nor  intended  to  be 
included  in  the  general  words  used  in  that  memorable  instrument. 

It  is  difficult  at  this  day  to  realize  the  state  of  public  opinion  in 
relation  to  that  unfortunate  race,  which  prevailed  in  the  civilized 
and  enlightened  portions  of  the  world  at  the  time  of  the  declaration 
of  independence,  and  when  the  constitution  of  the  United  States  was 
framed  and  adopted.  But  the  public  history  of  every  European 
nation  displays  it  in  a  manner  too  plain  to  be  mistaken. 

They  had  for  more  than  a  century  before  been  regarded  as  beings 
of  an  inferior  order,  and  altogether  unfit  to  a8.sociate  with  the  white 
race,  either  in  social  or  political  relations;  and  so  far  inferior,  that 
they  had  no  rights  which  the  white  man  was  bound  to  respect;  and 
that  the  negro  might  justly  and  lawfully  be  reduced  to  slavery  for 
his  benefit.  He  was  bought  and  sold,  and  treated  as  an  ordinary 
article  of  merchandise  and  traffic,  whenever  a  profit  could  be  made 
by  it.  This  opinion  was  at  that  time  fixed  and  universal  in  the 
civilized  portion  of  the  white  race.  It  was  regarded,  as  an  axiom 
in  morals  as  well  as  in  politics,  whicli  no  one  thought  of  disputing, 
or  supposed  to  be  open  to  dispute?;  and  men  in  every  grade  and  po- 
sition in  society  daily  and  habitually  acted  upon  it  in  their  private 
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pursuits,  as  well  as  in  matters  of  public  concern,  without  doubting 
for  a  moment  the  correctness  of  this  opinion. 

And  in  no  nation  was  this  opinion  more  firmly  fixed  or 
more  *  uniformly  acted  upon  than  by  the  English  govern-  [  *408] 
ment  and  English  people.  They  not  only  seized  them  on 
the  coast  of  Africa,  and  sold  them  or  held  them  in  slavery  for  their 
own  use;  but  they  took  them  as  ordinary  articles  of  merchandise  to 
every  country  where  they  could  make  a  profit  on  them,  and  were  far 
more  extensively  engaged  in  this  commerce  than  any  other  nation 
in  the  world. 

The  opinion  thus  entertained  and  acted  upon  in  England  was 
naturally  impressed  upon  the  colonies  tliey  founded  on  this  side  of 
the  Atlantic.  And,  accordingly,  a  negro  of  the  African  race  was 
regarded  by  them  as  an  article  of  property,  and  held,  and  bought 
and  sold  as  such,  in  every  one  of  the  thirteen  colonies  whicli  united 
in  the  declaration  of  independence,  and  afterwards  formed  the  con- 
stitution of  the  United  States.  The  slaves  were  more  or  less  numer- 
ous in  the  different  colonies,  as  slave  labor  was  found  more  or  less 
profitable.  But  no  one  seems  to  have  doubted  the  correctness  of  the 
prevailing  opinion  of  the  time. 

The  legislation  of  the  different  colonies  furnishes  positive  and 
indisputable  proof  of  this  .fact. 

It  would  be  tedious,  in  this  opinion,  to  enumerate  the  various  laws 
they  passed  upon  this  subject.  It  will  be  sufficient,  as  a  sample  of 
the  legislation  which  then  generally  prevailed  throughout  the  Brit- 
ish colonies,  to  give  the  laws  of  two  of  them ;  one  being  still  a  large 
slaveholding  State,  and  the  other  the  first  State  in  which  slavery 
ceased  to  exist. 

The  province  of  Maryland,  in  1717,  (ch.  13,  s.  5,)  passed  a  law 
declaring  **that  if  any  free  negro  or  mulatto  intermarry  with  any 
white  woman,  or  if  any  white  man  shall  intermarry  with  any  negro 
or  mulatto  woman,  such  negro  or  mulatto  shall  become  a  slave  dur- 
ing life,  excepting  mulattoes  born  of  wliite  women,  who,  for  such 
intermarriage,  shall  only  become  servants  for  seven  years,  to  be 
disposed  of  as  the  justices  of  the  county  court,  where  such  marriage 
so  happens,  shall  think  fit;  to  be  applied  by  them  towards  the  sup- 
port of  a  public  school  within  the  said  county.  And  any  white  man 
or  white  woman  who  shall  intermarry  as  aforesaid,  with  any  negro 
or  mulatto,  such  white  man  or  white  woman  shall  become  servants 
during  the  term  of  seven  years,  and  shall  be  disposed  of  by  the 
justices  as  aforesaid,  and  be  applied  to  the  uses  aibresaid." 

The  other  colonial  law  to  which  we  refer  was  passed  by  Massa- 
chusetts in  1705,  (chap.  6.)     It  is  entitled  **An  act  for  the  better 
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preventing  of  a  spurious  and  mixed  issue,*'  &c.;  and  it  provides, 
that  '*if  any  negro  or  mulatto  shall  presume  to  smite  or  strike  any 
person  of  the  English  or  other  Christian  nation,  such 
[  *409]  negro  or  mulatto  shall  he  severely  whipped,  at  *t!ie  dis- 
cretion of  the  justices  before  whom  the  offender  shall  be 
convicted." 

And  *'that  none  of  her  majesty's  English  or  Scottish  subjects, 
nor  of  any  other  Christian  nation,  within  this  province,  shall  con- 
tract matrimony  with  any  negro  or  mulatto;  nor  shall  any  person, 
duly  authorized  to  solemnize  marriage,  presume  to  join  any  such 
in  marriage,  on  pain  of  forfeiting  the  sum  of  fifty  pounds;  one 
moiety  thereof  to  her  majesty,  for  and  towards  the  support  of  the 
government  within  this  province,  and  the  other  moiety  to  him  or 
them  that  shall  inform  and  sue  for  the  same,  in  any  of  her  majes- 
ty's courts  of  record  within  the  province,  by  bill,  plaint,  or  informa- 
tion." 

We  give  both  of  these  laws  in  the  words  used  by  the  respective 
legislative  bodies,  because  the  language  in  which  they  are  framed, 
as  well  as  the  provisions  contained  in  them,  show,  too  plainly  to 
be  misunderstood,  the  degraded  condition  of  this  unhappy  race. 
They  were  still  in  force  when  the  revolution  began,  and  are  a  faith- 
ful index  to  the  state  of  feeling  towards  the  class  of  persons  of  whom 
they  speak,  and  of  the  position  they  occupied  throughout  the  thir- 
teen colonies,  in  the  eyes  and  thoughts  of  the  men  who  framed  the 
declaration  of  independence  and  established  the  State  constitutions 
and  governments.  They  show  that  a  perpetual  and  impassible 
barrier  was  intended  to  be  erected  between  the  white  race  and  the 
one  which  they  had  reduced  to  slavery,  and  governed  as  subjects 
with  absolute  and  despotic  power,  and  whicli  they  then  looked 
upon  as  so  far  below  them  in  the  scale  of  created  beings,  that  inter- 
marriages between  white  persons  and  negroes  or  mulattoes  were 
regarded  as  unnatural  and  immoral,  and  punished  as  crimes^  not 
only  in  the  parties,  but  in  the  person  who  joined  them  in  marriage. 
And  no  distinction  in  this  respect  was  made  between  the  free  negro 
or  mulatto  and  the  slave,  but  this  stigma,  of  the  deepest  degrada- 
tion, was  fixed  upon  the  whole  race. 

We  refer  to  these  historical  facts  for  the  purpose  of  showing  the 
fixed  opinions  concerning  that  race,  upon  which  the  statesmen  of 
that  day  spoke  and  acted.  It  is  necessary  to  do  this,  in  order  to 
determine  whether  the  general  terms  used  in  the  constitution  of  the 
United  States,  as  to  the  rights  of  man  and  the  rights  of  the  people, 
was  intended  to  include  them,  or  to  give  to  them  or  their  posterity 
the  benefit  of  any  of  its  provisions. 
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The  language  of  the  ilecUiration  of  independence  is  equally  con- 
clusive: 

It  hejrins  bv  declarinoj  that,  ''when  in  the  course  of  human 
events  it  becomes  necessary  for  one  people  to  dissolve  the  political 
bands  which  have  connected  them  with  another,  and  to 
*  assume  among  the  powers  of  the  earth  the  separate  and  [  *  410  ] 
equal  station  to  which  the  laws  of  nature  and  nature's 
God  entitle  them,  a  decent  respect  for  the  opinions  of  mankind  re- 
quires that  they  should  declare  the  causes  which  impel  them  to  the 
separation." 

It  then  proceeds  to  say :  ''Wo  hold  these  truths  to  bo  self-evident: 
that  all  men  are  created  equal ;  that  they  are  endowed  by  their 
Creator  with  certain  unalienable  rights;  that  among  them  is  life, 
liberty,  and  the  pursuit  of  happiness;  that  to  secure  these  rights, 
governments  are  instituted,  deriving  their  just  powers  from  the 
consent  of  the  governed." 

The  general  words  above  quoted  would  seem  to  embrace  the 
whole  human  family,  and  if  they  were  used  in  a  similar  instrument 
at  this  day  would  be  so  understood.  But  it  is  too  clear  for  dispute, 
that  the  enslaved  African  race  were  not  intended  to  be  included, 
and  formed  no  part  of  the  people  who  framed  and  adopted  this 
declaration;  for  if  the  language,  as  understood  in  that  day,  would 
embrace  them,  the  conduct  of  the  distinguished  men  who  framed 
the  declaration  of  independence  would  have  been  utterly  and  fla- 
grantly inconsistent  with  the  principles  they  asserted  ;  and  instead 
of  the  sympathy  of  mankind,  to  which  they  so  confidently  appealed, 
they  would  have  deserved  and  received  universal  rebuke  and  repro- 
bation. 

Yet  the  men  who  framed  this  declaration  were  great  men — high 
in  literary  acquirements — high  in  their  sense  of  honor,  and  inca- 
pable of  asserting  principles  inconsistent  with  those  on  which  they 
were  acting.  They  perfectly  understood  the  meaning  of  the  lan- 
guage they  used,  and  how  it  would  be  understood  by  others ;  and 
they  knew  that  it  would  not  in  any  part  of  the  civilized  world  be 
supposed  to  embrace  the  negro  race,  which,  by  common  consent, 
had  been  excluded  from  civilized  governments  and  the  family  of 
nations,  and  doomed  to  slavery.  They  spoke  and  acted  according 
to  the  then  established  doctrines  and  principles,  and  in  the  ordinary 
language  of  the  day,  and  no  one  misunderstood  them.  The  un- 
happy black  race  were  separated  from  the  white  by  indelible  marks, 
and  laws  long  before  established,  and  were  never  thought  of  or 
spoken  of  except  as  property,  and  when  the  claims  of  the  owner  or 
the  profit  of  the  trader  were  supposed  to  need  protection. 
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This  state  of  public  opinion  had  iinderpjone  no  change  when  the 
constitation  was  adopted,  as  is  equally  evident  from  its  provisions 
and  language. 

The  brief  preamble  sets  forth  by  whom  it  was  formed,  for  what 
purposes,  and  for  whose  benefit  and  protection.  It  de- 
[*411]  *clare8  that  it  is  formed  by  the  people  of  the  United 
States;  that  is  to  say,  by  those  who  were  members  of  the 
different  political  communities  in  the  several  States;  and  its  great 
object  is  declared  to  be  to  secure  the  blessings  of  liberty  to  them- 
selves and  their  posterit}'.  It  speaks  in  general  terms  of  the  j^eopJe 
of  the  United  States,  and  o^  citizens  of  the  several  States,  when  it  is 
providing  for  the  exercise  of  the  powers  granted  or  the  privileges 
secured  to  the  citizen.  It  does  not  define  what  description  of  per- 
sons are  intended  to  be  included  under  these  terms,  or  who  shall  be 
regarded  as  a  citizen  and  one  of  the  people.  It  uses  them  as  terms 
so  well  understood,  that  no  further  description  or  definition  was 
necessarv. 

But  there  are  two  clauses  in  the  constitution  which  point  directly 
and  specifically  to  the  negro  race  as  a  separate  class  of  persons,  and 
show  clearly  that  they  were  not  regarded  as  a  portion  of  the  people 
or  citizens  of  the  government  then  formed. 

One  of  these  clauses  reserves  to  each  of  the  thirteen  States  the 
right  to  import  slaves  until  the  year  1808,  if  it  thinks  proper. 
And  the  importation  which  it  thus  sanctions  was  unquestionably 
of  persons  of  the  race  of  which  we  are  speaking,  as  the  traffic  in 
slaves  in  the  United  States  had  always  been  confined  to  them. 
And  by  the  other  provision  the  States  pledge  themselves  to  each 
other  to  maintain  the  right  of  property  of  the  master,  by  delivering 
up  to  him  any  slave  who  may  have  escaped  from  his  service,  and 
be  found  within  their  respective  territories.  By  the  first  above- 
mentioned  clause,  therefore,  the  right  to  purchase  and  hold  this 
property  is  directly  sanctioned  and  authorized  for  twenty  years  by 
the  people  who  framed  the  constitution.  And  by  the  second,  they 
pledge  themselves  to  maintain  and  uphold  the  right  of  the  master 
in  the  manner  specified,  as  long  as  the  government  they  then 
formed  should  endure.  And  these  two  provisions  show,  conclu- 
sively, that  neither  the  description  of  persons  therein  referred  to, 
nor  their  descendants,  were  embraced  in  any  of  the  other  provisions 
of  the  constitution;  for  certainly  these  two  clauses  were  not  in- 
tended to  confer  on  them  or  their  posterity  the  blessings  of  liberty, 
or  any  of  the  personal  rights  so  carefully  provided  for  the  citizen. 

No  one  of  that  race  had  ever  migrated  to  the  United  States  vol- 
untarily; all  of  them  had  been  brought  here  as  articles  of  mer- 
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chandise.  The  number  that  had  been  emancipated  at  that  time 
were  but  few  in  comparison  with  those  lield  in  slavery;  and  they 
were  identified  in  the  public  mind  with  the  race  to  which  they  be- 
longed, and  regarded  as  a  part  of  the  slave  population 
rather  than  the  free.  It  is  obvious  that  they  were  not  *  even  [  *412  ] 
in  the  minds  of  the  framers  of  the  constitution  when  they 
were  conferring  special  rights  and  privileges  upon  the  citizens  of  a 
State  in  every  other  part  of  the  Union. 

Indeed,  when  we  look  to  the  condition  of  this  race  in  tbe  several 
States  at  the  time,  it  is  impossible  to  believe  that  these  rights  and 
privileges  were  intended  to  be  extended  to  them. 

It  is  very  true,  that  in  that  portion  of  the  Union  where  the  labor 
of  the  negro  race  was  found  to  be  unsuited  to  the  climate  and  un- 
profitable to  the  master,  but  few  slaves  were  held  at  the  time  of 
the  declaration  of  independence ;  and  when  the  constitution  was 
adopted,  it  had  entirely  worn  out  in  one  of  them,  and  measures  had 
been  taken  for  its  gradual  abolition  in  several  others.  But  this 
change  had  not  been  produced  by  any  change  of  opinion  in  relation 
to  this  race;  but  because  it  was  discovered,  from  experience,  that 
slave  labor  was  unsuited  to  the  climate  and  productions  of  these 
States:  for  some  of  the  States,  where  it  had  ceased  or  nearly  ceased 
to  exist,  were  actively  engaged  in  the  slave  trade,  procuring  cargoes 
on  the  coast  of  Africa,  and  transporting  them  for  sale  to  those  parts 
of  the  Union  where  their  labor  was  found  to  be  profitable,  and  suited 
to  the  climate  and  productions.  And  this  traffic  was  openly  car- 
ried on,  and  fortunes  accumulated  by  it,  without  reproach  from  the 
people  of  the  States  where  they  resided.  And  it  can  hardly  be  sup- 
posed that,  in  the  States  where  it  was  then  countenanced  in  its 
worst  form — that  is,  in  the  seizure  and  transportation — the  people 
could  have  regarded  those  who  were  emancipated  as  entitled  to 
equal  rights  with  themselves. 

And  we  may  here  again  refer,  in  support  of  this  proposition,  to 
the  plain  and  unequivocal  language  of  the  laws  of  the  several  Suites, 
some  passed  after  the  declaration  of  independence  and  before  the 
constitution  was  adopted^  and  some  since  the  government  went  into 
operation. 

We  need  not  refer,  on  this  point,  particularly  to  the  laws  of  the 
present  slaveholding  States.  Their  statute  books  are  full  of  pro- 
visions in  relation  to  this  class,  in  the  same  spirit  with  the  Mary- 
land law  which  we  have  before  quoted.  They  have  continued  to 
treat  them  as  an  inferior  class,  and  to  subject  them  to  strict  police 
regulations,  drawing  a  broad  line  of  distinction  between  the  citizen 
and  the  slave  races,  and  legislating  in  rf'lation  to  them  upon  the 
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same  principle  which  prevailed  at  the  time  of  the  declaration  of 
independence.  As  relates  to  these  States,  it  is  too  plain  for  argu* 
ment,  that  they  have  never  been  regarded  as  a  part  of  the  people  or 
citizens  of  the  Stat«,  nor  supposed  to  possess  any  political  rights 
which  the  dominant  rac^  might  not  withhold  or  grant  at 
[  *  413  ]  their  *  pleasure.  And  as  long  ago  as  1822,  the  court  of 
appeals  of  Kentucky  decided  that  free  negroes  and  mulat- 
toes  were  not  citizens  within  the  meaning  of  the  constitution  of  the 
United  States ;  and  the  correctness  of  this  decision  is  recognized, 
and  the  same  doctrine  affirmed,  in  1  Meigs's  Tenn.  Reports,  331. 

And  if  we  turn  to  the  legislation  of  the  States  where  slavery  had 
worn  out,  or  measures  taken  for  its  speedy  abolition,  we  shall  find 
the  same  opinions  and  principles  equally  fixed  and  equcilly  acted 
upon. 

Thus,  Massachusetts,  in  178n^  passed  a  law  similar  to  the  colo- 
nial one  of  which  we  have  spoken.  The  law  of  1786,  like  the  law 
of  1705,  forbids  the  marriage  of  any  white  person  with  any  negro, 
Indian,  or  mulatto,  and  inflicts  a  penalty  of  fifty  pounds  upon  any 
one  who  shall  join  them  in  marriage ;  and  declares  all  such  mar- 
riages absolutely  null  and  void,  and  degrades  thus  the  unhappy 
issue  of  the  marriage  by  fixing  upon  it  the  stain  of  bastardy.  And 
this  mark  of  degradation  was  renewed,  and  again  impressed  upon 
the  race,  in  the  careful  and  deliberate  preparation  of  their  revised 
code  published  in  1836.  This  code  forbids  any  person  from  joining 
in  marriage  any  white  person  with  any  Indian,  negro,  or  mulatto, 
and  subjects  tlie  party  who  shall  offend  in  this  respect,  to  imprison- 
ment, not  exceeding  six  months,  in  the  common  jail,  or  to  hard 
labor,  and  to  a  fine  of  not  less  than  fifty  nor  more  than  two  hundred 
dollars;  and,  like  the  law  of  1786,  it  declares  the  marriage  to  be 
absolutely  null  and  void.  It  will  be  seen  that  the  punishment  is 
increased  by  the  code  upon  the  person  who  shall  marry  them,  by 
adding  imprisonment  to  a  pecuniary  penalty. 

So,  too,  in  Connecticut.  We  refer  more  particularly  to  the  legis- 
lation of  this  State, ^because  it  was  not  only  among  the  first  to  put 
an  end  to  slavery  within  its  own  territory,  but  was  the  first  to  fix 
a  mark  of  reprobation  upon  the  African  slave  trade.  The  law  last 
mentioned  was  passed  in  October,  1788,  about  nine  months  after 
the  State  had  ratified  and  adopted  the  present  constitution  of  the 
United  States  ;  and  by  that  law  it  prohibited  its  own  citizens, 
under  severe  penalties,  from  engaging  in  the  trade,  and  declared 
all  policies  of  insurance  on  the  vessel  or  cargo  made  in  the  State  to 
be  null  and  void.  But,  up  to  the  time  of  the  adoption  of  the  con- 
stitution, there  is  nothing  in  the  legislation  of  the  State  indicating 
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any  change  of  opinion  as  to  the  relative  rights  and  position  of  the 
white  and  black  races  in  this  country,  or  indicating  that  it  meant 
to  place  the  latter,  when  free,  upon  a  level  with  its  citizens.  And 
certainly  nothing  which  would  have  led  the  slaveholding  States 
to  suppose  that  Connecticut  designed  to  claim  for  them, 
under  *the  new  constitution,  the  equal  rights  and  privi-  [  *414  ] 
leges  and  rank  of  citizens  in  every  other  State. 

The  first  step  taken  by  Connecticut  upon  this  subject  was  as  early 
as  1774,  when  it  passed  an  act  forbidding  the  further  importation 
of  slaves  into  the  State.  But  the  section  containing  the  prohibi- 
tion is  introduced  by  the  following  preamble: 

"And  whereas  the  increase  of  slaves  in  this  State  is  injurious  to 
the  poor,  and  inconvenient." 

This  recital  would  appear  to  have  been  carefully  introduced,  in 
order  to  prevent  any  misunderstanding  of  the  motive  which  induced 
the  legislature  to  pass  the  law,  and  places  it  distinctly  upon  the 
interest  and  convenience  of  the  white  population — excluding  the 
inference  that  it  might  have  been  intended  in  any  degree  for  the 
benefit  of  the  other. 

And  in  the  act  of  1784,  by  which  the  issue  of  slaves,  born  after 
the  time  therein  mentioned,  were  to  be  free  at  a  certain  age,  the 
section  is  again  introduced  by  a  preamble  assigning  a  similar  mo- 
tive for  the  act.      It  is  in  these  words: 

''  Whereas  sound  policy  requires  that  the  abolition  of  slavery 
should  be  efiected  as  soon  as  may  be  consistent  with  the  rights  of 
individuals,  and  the  public  safety  and  welfare," — showing  that  the 
right  of  property  in  the  master  was  to  be  protected,  and  that  the 
measure  was  one  of  policy,  and, to  prevent  the  injury  and  inconven- 
ience, to  the  whites,  of  a  slave  population  in  the  State. 

And  still  further  pursuing  its  legislation,  we  find  that  in  the 
same  statute  passed  in  1774,  which  prohibited  the  further  importa- 
tion of  slaves  into  the  State,  there  is  also  a  provision  by  which  any 
negro,  Indian,  or  mulatto  servant,  who  was  found  wandering  out 
of  the  town  or  place  to  which  he  belonged,  without  a  written  pass 
such  as  is  therein  described,  was  made  liable  to  be  seized  by  any 
one,  and  taken  before  the  next  authority  to  be  examined  and  deliv- 
ered up  to  his  master — who  was  required  to  pay  the  charge  which 
had  accrued  thereby.  And  a  subsequent  section  of  the  same  law 
provides,  that  if  any  free  negro  shall  travel  without  such  pass,  and 
shall  be  stopped,  seized,  or  taken  up,  he  shall  pay  all  charges  aris- 
ing thereby.  And  this  law  was  in  full  operation  when  the  consti- 
tution of  the  United  States  was  adopted,  and  not  repealed  till  1797. 
So  that  up  to  that  time  free  negroes  and  mulattoes  were  associated 
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with  servants  and  slaves  in  the  police  regulations  established  by 
the  laws  of  the  State. 

And  again,  in  1833,  Connecticut  passed  another  law,  which  made 
it  penal  to  set  up  or  establish  any  school  in  that  State  for  the  in- 
struction of  persons  of  the  African  race  not  inhabitants  of 
.(  *  415  ]  the  State,  or  to  instruct  or  teach  in  any  such  school  or  *  in- 
stitution, or  board  or  harbor  for  that  purpose,  any  such 
person,  without  the  previous  consent  in  writing  of  the  civil  au- 
thorities of  the  town  in  which  such  school  or  institution  might  be. 

And  it  appears  by  the  case  of  Crandall  v.  The  State,  reported  in 
10  Conn.  Kep.  340,  that  upon  an  information  filed  against  Prudence 
Crandall  for  a  violation  of  this  law,  one  of  the  points  raised  in  the 
defense  was,  that  the  law  was  a  violation  of  the  constitution  of  the 
United  States;  and  that  the  persons  instructed,  although  of  the 
African  race,  were  citizens  of  other  States,  and  therefore  entitled 
to  the  rights  and  privileges  of  citizens  in  the  State  of  Connecticut. 
But  Chief  Justice  Dagget,  before  whom  the  case  was  tried,  held, 
that  persons  of  that  description  were  not  citizens  of  a  State,  within 
the  meaning  of  the  word  citizen  in  the  constitution  of  the  United 
States,  and  were  not  therefore  entitled  to  the  privileges  and  immu- 
nities of  citizens  in  other  States. 

The  case  was  carried  up  to  the  supreme  court  of  errors  of  the 
State,  and  the  question  fully  argued  there.  But  the  case  went  oflf 
upon  another  point,  and  no  opinion  was  expressed  on  this  question. 

We  have  made  this  particular  examination  into  the  legislative 
and  judicial  action  of  Connecticut,  because,  from  the  early  hostility 
it  displayed  to  the  slave  trade  on  the  coast  of  Africa,  we  may  ex- 
pect to  find  the  laws  of  that  State  as  lenient  and  favorable  to  the 
subject  race  as  those  of  any  other  State  in  the  Union ;  and  if  we  find 
that  at  the  time  the  constitution  was  adopted,  they  were  not  even 
there  raised  to  the  rank  of  citizens,  but  were  still  held  and  treated 
as  property,  and  the  laws  relating  to  them  passed  with  reference 
altogether  to  the  interest  and  convenience  of  the  white  race,  we 
shall  hardly  find  them  elevated  to  a  higher  rank  anywhere  else. 

A  brief  notice  of  the  laws  of  two  other  States,  and  we  shall  pass 
on  to  other  considerations. 

By  the  laws  of  New  Hampshire,  collected  and  finally  passed  in 
1815,  no  one  was  permitted  to  be  enrolled  in  the  militia  of  the  State 
but  free  white  citizens;  and  the  same  provision  is  found  in  a  subse- 
quent collection  of  the  laws,  made  in  1855.  Nothing  could  more 
strongly  mark  the  entire  repudiation  of  the  African  race.  The  alien 
is  excluded,  because,  being  born  in  a  foreign  country,  he  cannot  be 
a  member  of  tbe  community  until  he  is  naturalized.     But  why  are 
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the  African  race,  born  in  the  State,  not  permitted  to  share  in  one 
of  the  highest  duties  of  the  citizen?  The  answer  is  obvious ;  he  is 
not,  by  the  institutions  and  laws  of  the  State,  numbered  among  its 
I)eople.  He  forms  no  part  of  the  sovereignty  of  the  State,  and  is 
not  therefore  called  on  to  uphold  and  defend  it. 

♦Again,  in  1822,  Rhode  Island,  in  its  revised  code,  [*416] 
passed  a  law  forbidding  persons  who  were  authorized  to 
join  persons  in  marriage,  from  joining  in  marriage  any  white  per- 
son with  any  negro,  Indian,  or  mulatto,  under  the  penalty  of  two 
hundred  dollars,  and  declaring  all  such  marriages  absolutely  null 
and  void ;  and  the  same  law  was  again  re-enacted  in  its  revised 
code  of  1844.  So  that,  down  to  the  last-mentioned  period,  the 
strongest  mark  of  inferiority  and  degradation  was  fastened  upon 
the  African  race  in  that  State. 

It  would  be  impossible  to  enumerate  and  compress  in  the  space 
usually  allotted  to  an  opinion  of  a  court,  the  various  laws,  marking 
the  condition  of  this  race,  which  were  passed  from  time  to  time 
after  the  revolution,  and  before  and  since  the  adoption  of  the  con- 
stitution of  the  United  States.  In  addition  to  those  already  referred 
to,  it  is  sufficient  to  say,  that  Chancellor  Kent,  whose  accuracy  and 
research  no  one  will  question,  states  in  the  sixth  edition  of  his  Com- 
mentaries, (published  in  1848,  2  vol.  258,  note  b,)  that  in  no  part 
of  the  country  except  Maine,  did  the  African  race,  in  point  of  fact, 
participate  equally  with  the  whites  in  the  exercise  of  civil  and  polit- 
ical rights. 

The  legislation  of  the  States  therefore  shows,  in  a  manner  not  to 
be  mistaken,  the  inferior  and  subject  condition  of  that  race  at  the  , 
time  the  constitution  was  adopted,  and  long  afterwards,  through- 
out the  thirteen  States  by  which  that  instrument  was  framed ;  and 
it  18  hardly  consistent  with  the  respect  due  to  these  States,  to  sup- 
pose that  they  regarded  at  that  time,  as  fellow-citizens  and  members 
of  the  sovereignty,  a  class  of  beings  whom  they  had  thus  stigma- 
tized; whom,  as  we  are  bound,  out  of  respect  to  the  State  sover- 
eignties, to  assume  they  had  deemed  it  just  and  necessary  thus  to 
stigmatize,  and  upon  whom  they  had  impressed  such  deep  and  en- 
during marks  of  inferiority  and  degradation ;  or,  that  when  they 
met  in  convention  to  form  the  constitution,  they  looked  upon  them 
as  a  portion  of  their  constituents,  or  designed  to  include  them  in 
the  provisions  so  carefully  inserted  for  the  security  and  protection 
of  the  liberties  and  rights  of  their  citizens.  It  cannot  be  supposed 
that  they  intended  to  secure  to  them  rights,  and  privileges,  and 
rank,  in  the  new  political  body  throughout  the  Union,  which  every 
one  of  them  denied  within  the  limits  of  its  own  dominion.     More 
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especially,  it  cannot  be  believed  that  the  lar^e  slaveholding  States 
regarded  them  as  included  in  the  word  citizens,  or  would  have  con- 
sented to  a  constitution  which  might  compel  them  to  receive  them 
in  that  character  from  another  State.  For  if  they  were  so  received, 
and  entitled  to  the  privileges  and  immunities  of  citizens,  it  would 
exempt  them  from  the  operation  of  the  special  laws  and 
[  *  417  ]  from  the  police  *  regulations  which  they  considered  to  be 
necessary  for  their  own  safety.  It  would  give  to  persons 
of  the  negro  race,  who  were  recognized  as  citizens  in  any  one  State 
of  the  Union,  the  right  to  enter  every  other  State  whenever  they 
pleased,  singly  or  in  companies,  without  pass  or  passport,  and  with- 
out obstruction,  to  sojourn  there  as  long  as  they  pleased,  to  go 
where  they  pleased  at  every  hour  of  the  day  or  night  without  mo- 
lestation, unless  they  committed  some  violation  of  law  for  which  a 
white  man  would  be  punished;  and  it  would  give  them  the  full 
liberty  of  speech  in  public  and  in  private  upon  all  subjects  upon 
which  its  own  citizens  might  speak ;  to  hold  public  meetings  upon 
political  affairs,  and  to  keep  and  carry  arms  wherever  they  went. 
And  all  of  this  would  be  done  in  the  face  of  the  subject  race  of  the 
same  color,  both  free  and  slaves,  and  inevitably  producing  discon- 
tent and  insubordination  among  them,  and  endangering  the  peace 
and  safety  of  the  State. 

It  is  impossible,  it  would- seem,  to  believe  that  the  great  men  of 
the  slaveholding  States,  who  took  so  large  a  share  in  framing  the 
constitution  of  the  United  States,  and  exercised  so  much  influence 
in  procuring  its  adoption,  could  have  l)een  so  forgetful  or  regardless 
of  their  own  safety  and  the  safety  of  those  who  trusted  and  confided 
in  them. 

Besides,  this  want  of  foresight  and  jcare  would  have  been  utterly 
inconsistent  with  the  caution  displayed  in  providing  for  the  admis- 
sion of  new  members  into  this  political  family.  For,  when  they 
gave  to  the  citizens  of  each  State  the  privileges  and  immunities  of 
citizens  in  the  several  States,  they  at  the  same  time  took  from  the 
several  States  the  power  of  naturalization,  and  confined  that  power 
exclusively  to  the  federal  government.  No  State  was  willing  to 
permit  another  State  to  determine  who  should  or  should  not  be  ad- 
mitted as  one  of  its  citizens,  and  entitled  to  demand  equal  rights 
and  privileges  with  their  own  people,  within  their  own  territories. 
The  right  of  naturalization  was  therefore,  with  one  accord,  surren- 
dered by  the  States,  and  confided  to  the  federal  government.  And 
this  power  granted  to  congress  to  establish  a  uniform  rule  of  no^u- 
raiization  is,  by  the  well  understood  meaning  of  the  word,  confined 
to  persons  born  in  a  foreign  country,  under  a  foreign  government. 
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It  is  not  a  power  to  raise  to  the  rank  of  a  citizen  any  one  born  in 
the  United  States,  who,  from  birth  or  parentaoje.  by  the  laws  of 
the  country,  belongs  to  an  inferior  and  subordinate  class.  And 
when  we  find  the  States  guarding  themselves  from  the  indiscreet 
or  improper  admission  by  other  States  of  emigrants  from  other 
countries,  by  giving  the  power  exclusively  to  congress,  we  cannot 
fail  to  Ree  that  they  could  never  have  left  with  the  States 
a  much  *more  important  power — that  is,  the  power  of  [*418] 
transforming  into  citizens  a  numerous  class  of  persons, 
who  in  that  character  would  be  much  more  dangerous  to  the  peace 
and  safety  of  a  large  portion  of  the  Union,  than  the  few  foreigners 
one  of  the  States  might  improperly  naturalize.  The  constitution 
upon  its  adoption  obviously  took  from  the  States  all  power  by  any 
subsequent  legislation  to  introduce  as  a  citizen  into  the  political 
family  of  the  United  States  any  one,  no  matter  where  he  was 
born,  or  what  might  be  his  character  or  condition ;  and  it  gave 
to  congress  the  power  to  confer  this  character  upon  those  only 
who  were  born  outside  of  the  dominions  of  the  United  States. 
And  no  law  of  a  State,  therefore,  passed  since  the  constitution 
was  adopted,  can  give  any  right  of  citizenship  outside  of  its  own 
territory. 

A  clause  similar  to  the  one  in  the  constitution,  in  relation  to  the 
rights  and  immunities  of  citizens  of  one  State  in  the  other  States, 
was  contained  in  the  articles  of  confederation.  But  there  is  a  dif- 
ference of  language,  which  is  worthy  of  note.  The  provision  in 
the  articles  of  confederation  was,  *'that  the  free  inhabitants  of  each 
of  the  States,  paupers,  vagabonds,  and  fugitives  from  justice,  ex- 
cepted, should  be  entitled  to  all  the  privileges  and  immunities  of 
free  citizens  in  the  several  States." 

it  will  be  observed,  that  under  this  confederation,  each  State  had 
the  right  to  decide  for  itself,  and  in  its  own  tribunals,  whom  it 
would  acknowledge  as  a  free  inhabitant  of  another  State.  The 
term  free  inJiabiiant,  in  the  generality  of  its  terms,  would  certainly 
include  one  of  the  African  race  who  had  been  manumitted.  But 
no  example,  we  think,  can  be  found  of  his  admission  to  all  the  priv- 
ileges of  citizenship  in  any  State  of  the  Union  after  these  articles 
were  formed,  and  while  they  continued  in  force.  And,  notwith- 
standing the  generality  of  the  words  "free  inhabitants,"  it  is  very 
clear  that,  according  to  their  accepted  meaning  in  that  day,  they 
did  not  include  the  African  race,  whether  free  or  not;  for  the  fifth 
section  of  the  ninth  article  provides  that  congress  should  have  the 
power  "to  agree  upon  the  number  of  land  forces  to  be  raised,  and 
to  make  requisitions  from  each  State  for  its  quota  in  proportion  to 


22  SUPREME  COURT  OP  THE  UNITED  STATES. 

Opinion  of  the  Court.]  The  Dred  Scott  Case. 

the  number  of  white  inhabitants  in  such  State,  which  requisition 
should  be  binding." 

Words  could  hardly  have  been  used  which  more  strongly  mark 
the  line  of  distinction  between  the  citizen  and  the  subject;  the  free 
and  the  subjugated  races.  The  latter  were  not  even  counted  when 
the  inhabitants  of  a  State  were  to  be  embodied  in  proportion  to  its 
numbers  for  the  general  defense.  And  it  cannot  for  a 
[*419]  moment  be  supposed,  that  a  class  of  *  persons  thus  sepa- 
rated and  rejected  from  those  who  formed  the  sovereignty 
of  the  States,  were  yet  intended  to  be  included  under  the  words 
"free  inhabitants,"  in  the  preceding  article,  to  whom  privileges 
and  immunities  were  so  carefully  secured  in  every  State. 

But  although  this  clause  of  the  articles  of  confederations  is  the 
same  in  principle  with  that  inserted  in  the  constitution,  yet  the 
comprehensive  word  inhabitant,  which  might  be  construed  to  in- 
clude an  emancipated  slave,  is  omitted ;  and  the  privilege  is  con- 
fined to  citizens  of  the  State.  And  this  alteration  in  words  would 
hardly  have  been  made,  unless  a  different  meaning  was  intended 
to  be  conveyed,  or  a  possible  doubt  removed.  The  just  and  fair 
inference  is,  that  as  this  privilege  was  about  to  be  placed  under  the 
protection  of  the  general  government,  and  the  words  expounded  by 
its  tribunals,  and  all  power  in  relation  to  it  taken  from  the  State 
and  its  courts,  it  was  deemed  prudent  to  describe  with  precision 
and  caution  the  persons  to  whom  this  high  privilege  was  given — 
and  the  word  citizen  was  on  that  account  substituted  for  the  words 
free  inhabitant.  The  word  citizen  excluded,  and  no  doubt  intended 
to  exclude,  foreigners  who  had  not  become  citizens  of  some  one  of 
the  States  when  the  constitution  was  adopted ;  and  also  every  de- 
scription of  persons  who  were  not  fully  recognized  as  citizens  in  the 
several  States.  This,  upon  any  fair  construction  of  the  instruments 
to  which  we  have  referred,  was  evidently  tae  object  and  purpose  of 
this  change  of  words. 

To  all  this  mass  of  proof  we  have  still  to  add,  that  congress  has 
repeatedly  legislated  upon  the  same  construction  of  the  constitution 
that  we  have  given.  Three  laws,  two  of  which  were  passed  almost 
immediately  after  the  government  went  into  operation,  will  be 
abundantly  sufficient  to  show  this.  The  two  first  are  particularly 
worthy  of  notice,  because  many  of  the  men  who  assisted  in  framing 
the  constitution,  and  took  an  active  part  in  procuring  its  adoption, 
were  then  in  the  halls  of  legislation,  and  certainly  understood 
what  they  meant  when  they  used  the  words  *'  people  of  the  United 
States  "  and  "  citizen  "  in  that  well  considered  instrument. 

The  first  of  these  acts  is  the  naturalization  law,  which  was  passed 
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at  the  second  session  of  the  first  congress,  March  26, 1790,  and  con- 
fines the  right  of  becoming  citizens  '*  to  cdieiis  being  free  white  per- 
sona." 

Now,  the  constitution  does  not  limit  the  power  of  congress  in 
this  respect  to  white  persons.  And  they  may,  if  they  think 
proper,  authorize  the  naturalization  of  anyone,  of  any  color,  who 
was  born  under  allegiance  to  another  government.  But  the  lan- 
guage of  the  law  above  quoted,  shows  that  citizenship 
*  at  that  time  was  perfectly  understood  to  be  confined  to  [  *  420  ] 
the  white  race ;  and  that  they  alone  constituted  the  sov- 
ereignty in  the  government. 

Congress  might,  as  we  before  said,  have  authorized  the  natu- 
ralization of  Indians,  because  they  were  aliens  and  foreigners. 
But,  in  their  then  untutored  and  savage  state,  no  one  would  have 
thought  of  admitting  them  as  citizens  in  a  civilized  community. 
And,  moreover,  the  atrocities  they  had  but  recently  committed, 
when  tliey  were  the  allies  of  Great  Britain  in  the  revolutionary 
war,  were  yet  fresh  in  the  recollection  of  the  people  of  the  United 
Stiites,  and  they  were  even  then  guarding  themselves  against  the 
threatened  renewal  of  Indian  hostilities.  No  one  supposed  then 
that  any  Indian  would  ask  for,  or  was  capable  of  enjoying,  the 
privileges  of  an  American  citizen,  and  the  word  white  was  not 
used  with  any  particular  reference  to  them. 

Neither  was  it  used  with  any  reference  to  the  African  race  im- 
ported into  or  born  in  this  country,  because  congress  had  no  power 
to  naturalize  them,  and  therefore  there  was  no  necessity  for  using 
particular  words  to  exclude  them. 

It  would  seem  to  have  been  used  merely  because  it  followed  out 
the  line  of  division  which  the  constitution  has  drawn  between  the 
citizen  race,  who  formed  and  held  the  government,  and  the  African 
race,  which  they  held  in  subjection  and  slavery,  and  governed  at 
their, own  pleasure. 

Another  of  the  early  laws  of  which  we  have  spoken,  is  the  first 
militia  law,  which  was  passed  in  1792,  at  the  first  session  of  the 
second  congress.  The  language  of  this  law  is  equally  plain  and 
significiint  with  the  one  just  mentioned.  It  directs  that  every 
^*  free  able-bodied  white  male  citizen"  shall  be  enrolled  in  the  mil- 
itia. The  word  white  is  evidently  used  to  exclude  the  African  race, 
and  the  word  '^citizen"  to  exclude  unnaturalized  foreigners;  the 
latter  forming  no  part  of  the  sovereignty^  owing  it  no  allegiance, 
and  therefore  under  no  obligation  to  defend  it.  The  African  race, 
however,  born  in  the  country,  did  owe  allegiance  to  the  govern- 
ment, whether  they  were  slave  or  free ;  but  it  is  repudiated,  and 
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rejected  from  the  duties  and  obligations  of  citizenship  in  marked 
language. 

The  third  act  to  which  we  have  alluded  is  even  still  more  de- 
cisive ;  it  was  passed  as  late  as  1813,  (2  Stats.  809,)  and  it  provides: 
*'That  from  and  aftef  the  termination  of  the  war  in  which  the 
United  States  are  now  engaged  with  Great  Britain,  it  shall  not  be 
lawful  to  employ,  on  board  of  any  public  or  private  vessels  of  the 
United  States,  any  person  or  persons  except  citizens  of  the  United 

States,  or  persons  of  color,  natives  of  the  United  States. 
[  *  421  ]  *  Here  the  line  of  distinction  is  drawn  in  express  words. 
Persons  of  color,  in  the  judgment  of  Congress,  were  not 
included  in  the  word  citizens,  and  they  are  described  as  another 
and  different  class  of  persons,  and  authorized  to  be  employed,  if 
born  in  the  United  States. 

And  even  as  late  as  1820,  (chap.  104,  sec.  8,)  in  the  charter  to 
the  city  of  Washington,  the  corporation  is  authorized  ''to  restrain 
and  prohibit  the  nightly  and  other  disorderly  meetings  of  slaves, 
free  negroes,  and  mulattoes,"  thus  associating  them  togetlier  in  its 
legislation ;  and  after  prescribing  the  punishment  that  may  be  in- 
flicted on  the  slaves,  proceeds  in  the  following  words :  "And  to 
punish  such  free  negroes  and  mulattoes  by  penalties  not  exceeding 
twenty  dollars  for  any  one  offense;  and  in  case  of  the  inability  of 
any  such  free  negro  or  mulatto  to  pay  any  such  penalty  and  cost 
thereon,  to  cause  him  or  her  to  be  confined  to  labor  for  any  time 
not  exceeding  six  calendar  months.''  And  in  a  subsequent  part 
of  the  same  section,  the  act  authorizes  the  corporation  "to  pre- 
scribe the  terms  and  conditions  upon  which  free  negroes  and  mu- 
lattoes may  reside  in  the  city." 

This  law,  like  the  laws  of  the  States,  shows  that  this  class  of 
persons  were  governed  by  special  legislation  directed  expressly  to 
them,  and  always  connected  with  provisions  for  the  government 
of  slaves,  and  not  with  those  for  the  government  of  free  white  citi- 
zens. And  after  such  an  uniform  course  of  legislation  as  we  have 
stated,  by  the  colonies,  by  the  States^  and  by  congress,  running 
through  a  period  of  more  than  a  century,  it  would  seem  that  to 
call  persons  thus  marked  and  stigmatized,  "citizens"  of  the  United 
States,  "fellow-citizens,"  a  constituent  part  of  the  sovereignty, 
would  be  an  abuse  of  terms,  and  not  calculated  to  exalt  the  char- 
acter of  an  American  citizen  in  the  eyes  of  other  nations. 

The  conduct  of  the  executive  department  of  the  government  has 
been  in  perfect  harmony  upon  this  subject  with  this  course  of  legis- 
lation. The  question  was  brought  officially  before  the  late  William 
Wirt,  when  he  was  the  attorney  general  of  the  United  States,  in 
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1821,  and  he  decided  that  the  words  "citizens  of  the  United  States" 
were  used  in  the  acts  of  congress  in  the  same  sense  as  in  the  con- 
Btitntion  ;  and  that  free  persons  of  color  were  not  citizens,  witliin 
the  meaning  of  the  constitution  and  laws  ;  and  this  opinion  has 
been  confirmed  by  that  of  the  late  attorney  general,  Caleb  Cash- 
ing^ in  a  recent  case,  and  acted  upon  by  the  secretary  of  state,  who 
refused  to  grant  passports  to  them  as  '*  citizens  of  the  United 
StJites." 

But  it  is  said  that  a  person  may  be  a  citizen,  and  enti- 
tled to  *  that  character,  although  he  does  not  possess  all  [  *  422  ] 
the  rights  which  may  belong  to  other  citizens;  as,  for 
example,  the  right  to  vote,  or  to  hold  particular  offices  ;  and  that 
yet,  when  he  goes  into  another  State,  he  is  entitled  to  be  recog- 
nized there  as  a  citizen,  although  the  State  may  measure  his  rights 
by  the  rights  which  it  allows  to  persons  of  a  like  character  or  class 
resident  in  the  St-ate,  and  refuse  to  him  the  full  rights  of  citizenship. 

This  argument  overlooks  the  language  of  the  provision  in  the 
constitution  of  which  we  are  speaking. 

Undoubtedly,  a  person  may  be  a  citizen,  that  is,  a  member  of 
the  community  who  form  the  "sovereignty,  although  he  exercises 
no  share  of  the  political  power,  and  is  incapacitated  from  holding 
particular  offices.  Women  and  minors,  who  form  a  part  of  the 
political  family,  cannot  vote;  and  when  a  property  qualification 
is  required  to  vote  or  hold  a  particular  office,  those  who  have  not 
the  necessary  qualification  cannot  vote  or  hold  the  office,  yet  they 
are  citizens. 

So,  too,  a  person  may  be  entitled  to  vote  by  the  law  of  the  State, 
who  is  not  a  citizen  even  of  the  State  itself.  And  in  some  of  the 
States  of  the  Union  foreigners  not  naturalized  are  allowed  to  vote. 
And  the  State  may  give  the  right  to  free  negroes  and  mulattoes, 
but  that  does  not  make  them  citizens  of  the  State,  and  still  less  of 
the  United  States.  And  the  provision  in  the  constitution  giving 
privileges  and  immunities  in  other  States,  does  not  apply  to  them. 

Neither  does  it  apply  to  a  person  who,  being  a  citizen  of  a  State, 
migrates  to  another  State.  For  then  he  becomes  subject  to  the 
laws  of  the  State  in  which  he  lives,  and  he  is  no  longer  a  citizen 
of  the  State  from  which  he  removed.  And  the  State  in  which  he 
resides  may  then,  unquestionably,  determine  his  status  or  condi- 
tion, and  place  him  among  the  class  of  persons  who  are  not  recog- 
nized as  citizens,  but  belong  to  an  inferior  and  subject  race;  and 
may  deny  him  the  privileges  and  immunities  enjoyed  by  its  citizens. 

But  so  far  as  mere  rights  of  person  are  concerned,  the  provision 
in  question  is  confined  to  citizens  of  a  State  who  are  temporarily  in 
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another  State  without  taking  up  their  residence  there.  It  gives 
them  no  political  rights  in  the  State,  as  to  voting  or  holding  office, 
or  in  any  other  respect.  For  a  citizen  of  one  State  has  no  right  to 
participate  in  the  government  of  another.  But  if  he  ranks  as  a 
citizen  in  the  State  to  which  he  belongs,  within  the  meaning  of  the 
constitution  of  the  United  States,  then,  whenever  he  goes  into  an- 
other State,  the  constitution  clothes  him,  as  to  the  rights  of  person, 

with  all  the  privileges  and  immunities  which  belong  to 
[  *  423  ]  citizens  of  the  *  State.     And  if  persons  of  the  African  race 

are  citizens  of  a  State,  and  of  the  United  States,  they 
would  be  entitled  to  all  of  these  privileges  and  immunities  in  every 
State,  and  the  State  could  not  restrict  them  ;  for  they  would  hold 
these  privileges  and  immunities  under  the  paramount  authority  of 
the  federal  government,  and  its  courts  would  be  bound  to  maintain 
and  enforce  them,  the  constitution  and  laws  of  the  State  to  the 
contrary  notwithstanding.  And  if  the  States  could  limit  or  re- 
strict them,  or  place  the  party  in  an  inferior  grade,  this  clause  of 
the  constitution  would  be  unmeaning,  and  could  have  no  opera- 
tion; and  would  give  no  rights  to  the  citizen  when  in  another 
State.  He  would  have  none  but  Vhat  the  State  itself  chose  to 
allow  him.  This  is  evidently  not  the  construction  or  meaning  of 
the  clause  in  question.  It  guaranties  rights  to  the  citizen,  and 
the  State  cannot  withhold  them.  And  these  rights  are  of  a  char- 
acter and  would  lead  to  consequences  which  make  it  absolutely 
certain  that  the  African  race  were  not  included  under  the  name 
of  citizens  of  a  State,  and  were  not  in  the  contemplation  of  tlie 
framers  of  the  constitution  when  these  privileges  and  immunities 
were  provided  for  the  protection  of  the  citizen  in  other  States. 

The  case  of  Legrand  v.  Darnall  (2  Peters,  664)  has  been  referred 
to  for  the  purpose  of  showing  that  this  court  has  decided  that  the 
descendant  of  a  slave  may  sue  as  a  citizen  in  a  court  of  the  United 
States ;  but  the  case  itself  shows  that  the  question  did  not  arise  and 
could  not  have  arisen  in  the  case. 

It  appears  from  the  report,  that  Darnall  was  born  in  Maryland, 
and  was  the  son  of  a  white  man  by  one  of  his  slaves,  and  liis  father 
executed  certain  instruments  to  manumit  him,  and  devised  to  him 
some  landed  property  in  the  State.  This  property  Darnall  after- 
wards sold  to  Legrand,  the  appellant,  who  gave  his  notes  for  the 
purchase  money.  But  becoming  afterwards  apprehensive  that  the 
appellee  had  not  been  emancipated  according  to  the  laws  of  Mary- 
land, he  refused  to  pay  the  notes  until  he  could  be  better  satisfied 
as  to  Darnall's  right  to  convey.  Darnall,  in  the  meantime,  had 
taken  up  his  residence  in  Pennsylvania,  and  brought  suit  on  the 
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notes,  ^Dd  recovered  judgment  in  the  circuit  court  for  the  district 
of  Maryland. 

The  whole  proceeding,  as  appears  by  the  report,  was  an  amicable 
one;  Legrand  being'  perfectly  willing  to  pay  the  money,  if  he  could 
obtain  a  title,  and  Darnall  not  wishing  him  to  pay  unless  he  could 
make  him  a  good  one.  In  point  of  fact,  the  whole  proceeding  was 
under  the  direction  of  the  counsel  who  argued  the  case  for  the  ap- 
pellee, who  was  the  mutual  friend  of  the  parties,  and  con- 
fided in  by  both  of  them,  and  whose  only  *  object  was  to  [  *424] 
have  the  rights  of  both  parties  established  by  judicial  de- 
cision in  the  most  speedy  and  least  expensive  manner. 

Legrand,  therefore,  raised  no  objection  to  the  jurisdiction  of  the 
court  in  the  suit  at  law,  because  he  was  himself  anxious  to  obtain 
the  judgment  of  the  court  upon  his  title.  Consequently,  there  was 
nothing  in  the  record  before  the  court  to  show  that  Darnall  was  of 
African  descent,  and  the  usual  judgment  and  award  of  execution  was 
entered.  And  Legrand  thereupon  filed  his  bill  on  the  equity  side 
of  the  circuit  court,  stating  that  Darnall  was  born  a  slave,  and  had 
not  been  legally  emancipated,  and  could  not  therefore  take  the  land 
devised  to  him,  nor  make  Legrand  a  good  title;  and  praying  an 
injunction  to  restrain  Darnall  from  proceeding  to  execution  on  the 
judgment,  which  was  granted.  Darnall  answered,  averring  in  his 
answer  that  he  was  a  free  man,  and  capable  of  conveying  a  good 
title.  Testimony  was  taken  on  this  point,  and  at  the  hearing  the 
circuit  court  was  of  opinion  that  Darnall  was  a  free  man  and  his 
title  good,  and  dissolved  the  injunction  and  dismissed  the  bill ;  and 
that  decree  was  afiirmed  here,  upon  the  appeal  of  Legrand. 

Now,  it  is  difficult  to  imagine  how  any  question  about  the  citi- 
zenship of  Darnall,  or  his  right  to  sue  in  that  character,  can  be 
supposed  to  have  arisen  or  been  decided  in  that  case.  The  fact  that 
he  was  of  African  descent  was  first  brouglit  before  the  court  upon 
the  bill  in  equity.  The  suit  at  law  had  then  passed  into  judgment 
and  award  of  execution,  and  the  circuit  court,  as  a  court  of  law, 
had  no  longer  any  authority  over  it.  It  was  a  valid  and  legal 
judgment,  which  the  court  that  rendered  it  had  not  the  power  to 
reverse  or  set  aside.  And  unless  it  had  jurisdiction  as  a  court  of 
equity  to  restrain  him  from  using  its  process  as  a  court  of  law,  Dar- 
nall, if  he  thought  proper,  would  have  been  at  liberty  to  proceed 
on  his  judgment,  and  compel  the  payment  of  the  money,  although 
the  allegations  in  the  bill  were  true,  and  he  was  incapable  of  mak- 
ing a  title.  No  other  court  could  have  enjoined  him,  for  certainly 
no  State  equity  court  could  interfere  in  that  way  with  the  judgment 
of  a  circuit  court  of  the  United  States. 
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But  the  circuit  court  as  a  court  of  equit)'  certainly  had  equity 
jurisdiction  over  its  own  judgment  as  a  court  of  law,  without  regard 
to  the  character  of  the  parties  ;  and  had  not  only  the  right,  but  it 
was  its  duty — no  matter  who  were  the  parties  in  the  judgment — to 
prevent  them  from  proceeding  to  enforce  it  by  execution,  if  the 
court  was  satisfied  that  the  money  was  not  justly  and  equitably 
due.  The  ability  of  Daruall  to  convey  did  not  depend  upon  his 
citizenship,  but  upon  his  title  to  freedom.  And  if  he  was 
[  *  425  ]  free,  he  could  hold  and  *  convey  property,  by  the  laws  of 
Maryland,  although  he  was  not  a  citizen.  But  if  he  was 
by  law  still  a  slave,  he  could  not.  It  was  therefore  the  duty  of  the 
court,  sitting  as  a  court  of  equity  in  the  latter  case,  to  prevent  him 
from  using  its  process,  as  a  court  of  common  law,  to  compel  the  pay- 
ment of  the  purchase  money,  when  it  was  evident  that  the  pur- 
chaser must  lose  the  land.  But  if  he  was  free,  and  could  make  a 
title,  it  was  equally  the  duty  of  the  court  not  to  suffer  Legrand  to 
keep  the  land,  and  refuse  the  payment  of  the  money,  upon  the 
ground  that  Darnall  was  incapable  of  suing  or  being  sued  as  a  citi- 
zen in  a  court  of  the  United  States.  The  character  or  citizenship 
of  the  parties  had  no  connection  with  the  question  of  jurisdiction, 
and  the  matter  in  dispute  had  no  relation  to  the  citizenship  of  Dar- 
nall.   Nor  is  such  a  question  alluded  to  in  the  opinion  of  the  court. 

Besides,  we  are  by  no  means  prepared  to  say  that  there  are  not 
many  cases,  civil  as  well  as  criminal,  in  which  a  circuit  court  of  the 
United  States  may  exercise  jurisdiction,  although  one  of  the  African 
race  is  a  party  ;  that  broad  question  is  not  before  the  court.  The 
question  with  which  we  are  now  dealing  is,  whether  a  person  of  the 
African  race  can  be  a  citizen  of  the  United  States,  and  become  there- 
by entitled  to  a  special  privilege,  by  virtue  of  his  title  to  that  charac- 
ter, and  which,  under  the  constitution,  no  one  but  a  citizen  can 
claim.  It  is  manifest  that  the  case  of  Legrand  and  Darnall  has  no 
bearing  on  that  question,  and  can  have  no  application  to  the  case 
now  before  the  court. 

This  case,  however,  strikingly  illustrates  the  consequences  that 
would  follow  the  construction  of  the  constitution  which  would  give 
the  power  contended  for  to  a  State.  It  would  in  effect  give  it  also 
to  an  individual.  For  if  the  father  of  young  Darnall  had  manu- 
mitted him  in  his  lifetime,  and  sent  him  to  reside  in  a  State  which 
recognized  him  as  a  citizen,  he  might  have  visited  and  sojourned 
in  Maryland  when  he  pleased,  and  as  long  as  he  pleased,  as  a  citi- 
zen of  the  United  States ;  and  the  State  officers  and  tribunals 
would  be  compelled,  by  the  paramount  authority  of  the  constitu- 
tion, to  receive  him  and  treat  him  as  one  of  its  citizens,  exempt 
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from  the  laws  and  police  of  the  State  in  relation  to  a  person  of 
that  descriptionj  and  allow  him  to  enjoy  all  the  rights  and  privi- 
leges of  citizenship,  without  respect  to  the  laws  of  Maryland, 
although  such  laws  were  deemed  by  it  absolutely  essential  to  its 
own  safety. 

The  only  two  provisions  which  point  to  them  and  include  them, 
treat  them  as  property,  and  make  it  the  duty  of  the  government 
to  protect  it;  no  other  power,  in  relation  to  this  race,  is 
to  be  found  in  the  constitution;  and  as  it  is  a  *  govern-  [*426  ] 
ment  of  special,  delegated,  powers,  no  authority  beyond 
these  two  provisions  can  be  constitutionally  exercised.  The  gov- 
ernment of  the  United  States  had  no  right  to  interfere  for  any 
other  purpose  but  that  of  protecting  the  rights  of  the  owner,  leav- 
ing it  altogether  with  the  several  States  to  deal  with  this  race, 
whether  emancipated  or  not,  as  each  State  may  think  justice,  hu- 
manity, and  the  interests  and  safety  of  society,  require.  The  States 
evidently  intended  to  reserve  this  power  exclusively  to  themselves. 

No  one,  we  presume,  supposes  that  any  change  in  public  opinion 
or  feeling,  in  relation  to  this  unfortunate  race,  in  the  civilized  na- 
tions of  Europe  or  in  this  country,  sliould  induce  the  court  to  give 
to  the  words  of  the  constitution  a  more  liberal  construction  in  their 
favor  than  they  were  intended  to  bear  when  the  instrument  was 
framed  and  adopted.  Such  an  argument  would  be  altogether  in- 
admissible in  any  tribunal  called  on  to  interpret  it.  If  any  of  its 
provisions  are  deemed  unjust,  there  is  a  mode  prescribed  in  the  in- 
strument itself  by  which  it  may  be  amended;  but  while  it  remains 
unaltered,  it  must  be  construed  now  as  it  was  understood  at  the 
time  of  its  adoption.  It  is  not  only  the  same  in  words,  but  the 
same  in  meaning,  and  delegates  the  same  powers  to  the  govern- 
ment, and  reserves  and  secures  the  same  rights  and  privileges  to 
the  citizen ;  and  as  long  as  it  continues  to  exist  in  its  present  form, 
it  speaks  not  only  in  the  same  words,  but  with  the  same  meaning 
and  intent  with  which  it  spoke  wheu  it  came  from  the  hands  of  its 
framers,  and  was  voted  on  and  adopted  by  the  people  of  the  United 
States.  Any  other  rule  of  construction  would  abrogate  the  judicial 
character  of  ^his  court,  and  make  it  the  mere  reflex  of  the  popular 
opinion  or  passion  of  the  day.  This  court  was  not  created  by  the 
constitution  for  such  purposes.  Higher  and  graver  trusts  have 
been  confided  to  it,  and  it  must  not  falter  in  the  path  of  duty. 

What  the  construction  was  at  that  time,  we  think  can  hardly 
admit  of  doubt.  We  have  the  language  of  the  declaration  of  inde- 
pendence and  of  the  articles  of  confederation,  in  addition  to  the 
plain  words  of  the  constitution  itself;  we  have  the  legislation  of 
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the  difiFerent  States,  before,  about  the  time,  and  since,  the  consti- 
tution was  adopted ;  we  have  the  legislation  of  congress,  from  the 
time  of  its  adoption  to  a  recent  period ;  and  we  have  the  constant  and 
uniform  action  of  the  executive  department,  all  concurring  together, 
and  leading  to  the  same  result.  And  if  anything  in  relation  to  the 
construction  of  the  constitution  can  be  regarded  as  settled,  it  is 
that  which  we  now  give  to  the  word  **  citizen"  and  the  word 
^'people." 

And  upon  a  full  and  careful  consideration  of  the  subject, 
[*427]  *the  court  is  of  opinion,  that,  upon  the  facts  stated  in 
the  plea  in  abatement,  Dred  Scott  was  not  a  citizen  of  Mis- 
souri within  the  meaning  of  the  constitution  of  the  United  States, 
and  not  entitled  as  such  to  sue  in  its  courts;  and,  consequently, 
that  the  circuit  court  had  no  jurisdiction  of  the  case,  and  that  the 
judgment  on  the  plea  in  abatement  is  erroneous. 

We  are  aware  that  doubts  are  entertained  bv  some  of  the  mem- 
bers  of  the  court,  whether  the  plea  in  abatement  is  legally  before 
the  court  upon  this  writ  of  error;  but  if  that  plea  is  regarded  as 
waived,  or  out  of  the  case  upon  any  other  ground,  yet  the  question 
as  to  the  jurisdiction  of  the  circuit  court  is  presented  on  the  face  of 
the  bill  of  exception  itself,  taken  by  the  plaintiff  at  the  trial;  for 
he  admits  that  he  and  his  wife  were  born  slaves,  but  endeavors  to 
make  out  his  title  to  freedom  and  citizenship  by  showing  that  they 
were  taken  by  their  owner  to  certain  places,  hereinafter  mentioned, 
where  slavery  could  not  by  law  exist,  and  that  they  thereby  became 
free,  and  upon  their  return  to  Missouri  became  citizens  of  that  State. 

Now,  if  the  removal  of  which  he  speaks  did  not  give  them  their 
freedom,  then  by  his  own  admission  he  is  still  a  slave;  and  what- 
ever opinions  may  be  entertained  in  favor  of  the  citizenship  of  a 
free  person  of  the  African  race,  no  one  supposes  that  a  slave  is  a 
citizen  of  the  State  or  of  the  United  States.  If,  therefore,  the  acts 
done  by  his  owner  did  not  make  them  free  persons,  he  is  still  a 
slave,  and  certainly  incapable  of  suing  in  the  character  of  a  citizen. 

The  principle  of  law  is  too  well  settled  to  be  disputed,  that  a  court 
can  give  no  judgment  for  either  party  where  it  has  no  jurisdiction  ; 
and  if,  upon  the  showing  of  Scott  himself,  it  appeared  that  he  was 
still  a  slave,  the  case  ought  to  have  been  dismissed,  and  the  judg- 
ment against  him  and  in  favor  of  the  defendant  for  costs,  is,  like 
that  on  the  plea  in  abatement,  erroneous,  and  the  suit  ought  to 
have  been  dismissed  by  the  circuit  court  for  want  of  jurisdiction  in 
that  court. 

But,  before  we  proceed  to  examine  this  part  of  the  case,  it  may 
be  proper  to  notice  an  objection  taken  to  the  judicial  authority  of 
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this  court  to  decide  it;  and  it  has  been  said,  that  as  this  court  has 
decided  against  the  jurisdiction  of  the  circuit  court  on  the  plea  in 
abatement,  it  has  no  right  to  examine  any  question  presented  by 
the  exception ;  and  that  anything  it  may  say  upon  that  part  of  the 
case  will  be  extra-judicial,  and  mere  obiter  dicta. 

This  is  a  manifest  mistake;  there  can  be  no  doubt  as  to  the 
jurisdiction  of  this  court  to  revise  the  judgment  of  a  circuit  court, 
and  to  reverse  it  for  any  error  apparent  on  the  record, 
♦whether  it  be  the  error  of  giving  judgment  in  a  case  over  [  *  428  ] 
which  it  had  no  jurisdiction,  or  any  other  material  error; 
and  this,  too,  whether  there  is  a  plea  in  abatement  or  not. 

The  objection  appears  to  have  arisen  from  confounding  writs  of 
error  to  a  State  court,  with  writs  of  error  to  a  circuit  court  of  the 
United  States.  Undoubtedly,  upon  a  writ  of  error  to  a  State  court, 
unless  the  record  shows  a  case  that  gives  jurisdiction,  the  case  must 
be  dismissed  for  want  of  jurisdiction  in  this  court.  And  if  it  is 
dismissed  on  that  ground,  we  have  no  right  to  examine  and  decide 
upon  any  question  presented  by  the  bill  of  exceptions,  or  any  other 
part  of  the  record.  But  writs  of  error  to  a  State  court,  and  to  a 
circuit  court  of  the  United  States,  are  regulated  by  different  laws, 
and  stand  upon  entirely  different  principles.  And  in  a  writ  of 
error  to  a  circuit  court  of  the  United  States,  the  whole  record  is 
before  this  court  for  examination  and  decision ;  and  if  the  sum  in 
controversy  is  large  enough  to  give  jurisdiction,  it  is  not  only  the 
right,  but  it  is  the  judicial  duty  of  the  court,  to  examine  the  whole 
case  as  presented  by  the  record;  and  if  it  appears  upon  its  face 
that  any  material  error  or  errors  have  been  committed  by  the  court 
below,  it  is  the  duty  of  this  court  to  reverse  the  judgment,  and  re- 
mand the  case.  And  certainly  an  error  in  passing  a  judgment 
upon  the  merits  in  favor  of  either  party,  in  a  case  which  it  was  not 
authorized  to  try,  and  over  which  it  had  no  jurisdiction,  is  as  grave 
an  error  as  a  court  can  commit. 

The  plea  in  abatement  is  not  a  plea  to  the  jurisdiction  of  this 
court,  but  to  the  jurisdiction  of  the  circuit  court.  And  it  appears 
by  the  record  before  us,  that  the  circuit  court  committed  an  error, 
in  deciding  that  it  had. jurisdiction^  upon  the  facts  in  the  case,  ad- 
mitted by  the  pleadings.  It  is  the  duty  of  the  appellate  tribunal 
to  correct  this  error;  but  that  could  not  be  done  by  dismissing  the 
case  for  want  of  jurisdiction  here — for  that  would  leave  the  errone- 
ous judgment  in  full  force,  and  the  injured  party  without  remedy. 
And  the  appellate  court  therefore  exercises  the  power  for  which 
alone  appellate  courts  are  constituted,  by  reversing  the  judgment 
of  the  court  below  for  this  error.     It  exercises  its  proper  and  appro- 
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priate  jurisdiction  over  the  judgment  and  proceedings  of  the  circuit 
court,  as  they  appear  upon  the  record  brought  up  by  the  writ  of 
error. 

The  correction  of  one  error  in  the  court  below  does  not  deprive  the 
appelhite  court  of  the  power  of  examining  further  into  the  record, 
and  correcting  any  other  material  errors  which  may  have  been  com- 
mitted by  the  inferior  court.  There  is  certainly  no  rule 
[  *  429  ]  of  law — nor  any  practice — nor  any  decision  of  a  *  court — 
which  even  questions  this  power  in  the  appellate  tribunal. 
On  the  contrary,  it  is  the  daily  practice  of  this  court,  and  of  all 
appellate  courts  where  they  reverse  the  judgment  of  an  inferior 
court  for  error,  to  correct  by  its  opinions  whatever  errors  may  ap- 
pear on  the  record  material  to  the  case;  and  they  have  always  held 
it  to  be  their  duty  to  do  so  where  the  silence  of  the  court  might  lead 
to  misconstruction  or  future  controversy,  and  the  point  has  been 
relied  on  by  either  side,  and  argued  before  the  court. 

In  the  case  before  us,  we  have  already  decided  that  the  circuit 
court  erred  in  deciding  that  it  had  jurisdiction  upon  the  facts 
admitted  by  the  pleadings.  And  it  appears  that,  in  the  further 
progress  of  the  case,  it  acted  upon  the  erroneous  principle  it 
had  decided  on  the  pleadings,  and  gave  judgment  for  the  defend- 
ant, where,  upon  the  facts  admitted  in  the  exception,  it  had  no 
jurisdiction. 

We  are  at  a  loss  to  understand  upon  what  principle  of  law, 
applicable  to  appellate  jurisdiction,  it  can  be  supposed  that  this 
court  has  not  judicial  authority  to  correct  the  last-mentioned  error, 
because  they  had  before  corrected  the  former;  or  by  what  process 
of  reasoning  it  can  be  made  out,  that  the  error  of  an  inferior  court 
in  actually  pronouncing  judgment  for  one  of  the  parties,  in  a  case 
in  which  it  had  no  jurisdiction,  cannot  be  looked  into  or  corrected 
by  this  court,  because  we  have  decided  a  similar  question  presented 
in  the  pleadings.  The  last  point  is  distinctly  presented  by  the 
facts  contained  in  the  plaintiff's  own  bill  of  exceptions,  which  he 
himself  brings  here  by  this  writ  of  error.  It  was  the  point  which 
chiefly  occupied  the  attention  of  the  counsel  on  both  sides  in  the 
argument^ — and  the  judgment  which  this  court  must  render  upon 
both  errors  is  precisely  the  same.  It  must,  in  each  of  them,  exer- 
cise jurisdiction  over  the  judgment,  and  reverse  it  for  the  errors  com- 
mitted by  the  court  below;  and  issue  a  mandate  to  the  circuit  court 
to  conform  its  judgment  to  the  opinion  pronounced  by  this  court, 
by  dismissing  the  case  for  want  of  jurisdiction  in  the  circuit  court. 
This  is  the  constant  and  invariable  practice  of  this  court,  where  it 
reverses  a  judgment  for  want  of  jurisdiction  in  the  circuit  court. 
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It  can  scarcely  be  necessary  to  pursue  such  a  question  further. 
The  want  of  jurisdiction  in  the  co  rt  below  may  appear  on  the 
record  without  any  plea  in  abatement.  This  is  familiarly  the  case 
where  a  court  of  chancery  has  exercised  jurisdiction  in  a  case  where 
the  plaintiff  had  a  plain  and  adoquatr  remedy  at  law,  and  it  so 
appears  by  the  transcript  when  brought  here  by  a[)peal.  So  also 
where  it  apt>ear8  that  a  court  of  admiralty  has  exercised 
jurisdiction  in  a  case  belonging  *  exclusively  to  a  court  [*430] 
of  common  law.  In  these  cases  there  is  no  plea  in  abate- 
ment. And  for  the  same  reason,  and  upon  the  same  principles, 
where  the  defect  of  jurisdiction  is  patent  on  the  record,  this  court 
is  bound  to  reverse  the  judgment,  although  the  defendant  has  not 
pleaded  in  abatement  to  the  jurisdiction  of  the  inferior  court. 

The  cases  of  Jackson  v.  Ash  ton  and  of  Capron  v.  Van  Noorden, 
to  which  we  have  referred  in  a  previous  part  of  this  opinion,  are 
directl}'  in  point.  In  the  last-mentioned  case,  Capron  brought  an 
action  against  Van  Noorden  in  a  circuit  court  of  the  United  States, 
without  showing,  by  the  usual  averments  of  citizenship,  that  the 
court  had  jurisdiction.  There  was  no  plea  in  abatement  put  in, 
and  the  parties  went  to  trial  upon  the  merits.  The  court  gave 
judgment  in  favor  of  the  defendant  with  costs.  The  plaintiff  there- 
upon brought  his  writ  of  error,  and  this  court  reversed  the  judg- 
ment given  in  favor  of  the  defendant,  and  remanded  the  case  with 
directions  to  dismiss  it,  because  it  did  not  appear  by  the  transcript 
that  the  circuit  court  had  jurisdiction. 

The  case  before  us  still  more  strongly  imposes  upon  this  court 
the  duty  of  examining  whether  the  court  below  has  not  committed 
an  error,  in  taking  jurisdiction  and  giving  a  judgment  for  costs  in 
favor  of  the  defendant ;  for  in  Capron  v.  Van  Noorden  the  judgment 
was  reversed,  because  it  did  not  appear  that  the  parties  were  citi- 
zens of  different  States.  They  might  or  might  not  be.  But  in  this 
case  it  does  appear  that  the  plaintiff  was  born  a  slave;  and  if  the 
facts  upon  which  he  relies  have  not  made  him  free,  then  it  appears 
aflSrmativcly  on  the  record  that  he  is  not  a  citizen,  and  conse- 
quently his  suit  against  Sandford  was  not  a  suit  between  citizens  of 
different  States,  and  the  court  had  no  authority  to  pass  any  judg- 
ment between  the  parties.  The  suit  ought,  in  this  view  of  it,  to 
have  been  dismissed  by  the  circuit  court,  and  its  judgment  in  favor 
of  Sandford  is  erroneous,  and  must  be  reversed. 

It  is  true  that  the  result  either  way,  by  dismissal  or  by  a  judg- 
ment for  the  defendant,  makes  very  little,  if  any,  difference  in  a 
pecuniary  or  personal  point  of  view  to  either  party.  But  the  fact 
that  the  result  would  be  very  nearly  the  same  to  the  parties  in 
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either  form  of  judgment,  would  not  justify  this  court  in  sanction- 
ing an  error  in  tlie  judgment  which  is  patent  on  the  record,  and 
which,  if  sanctioned,  might  be  drawn  into  precedent,  and  lead  to 
serious  mischief  and  injustice  in  some  future  suit. 

We  proceed,  therefore,  to  inquire  whether  tlie  facts  relied  on  by 
the  plaintiff  entitled  him  to  his  freedom. 
[  *  431  ]       *  The  case,  as  he  himself  states  it,  on  the  record  brought 
here  by  his  writ  of  error,  is  this: 

The  plaintiff  was  a  negro  slave,  belonging  to  Dr.  Emerson,  who 
was  a  surgeon  in  the  army  of  the  United  States.  In  the  year  1834, 
he  took  the  plaintiff  from  the  State  of  Missouri  to  tlie  military  post 
at  Kock  Island,  in  the  State  of  Illinois,  and  held  him  there  as  a 
slave  until  the  month  of  April  or  May,  1836.  At  the  time  last 
mentioned,  said  Dr.  Emerson  removed  the  plaintiff  from  said  mili- 
tary post  at  Kock  Island  to  the  military  post  at  Fort  Snelling, 
situate  on  the  west  bank  of  the  Mississippi  river,  in  the  territory 
known  as  upper  Louisiana,  acquired  by  the  United  States  of  France, 
and  situate  north  of  the  latitude  of  thirty-six  degrees  thirty  min- 
utes north,  and  north  of  the  State  of  Missouri.  Said  Dr.  Emerson 
held  the  plaintiff  in  slavery  at  said  Fort  Snelling,  from  said  last- 
mentioned  date  until  the  year  1838. 

In  the  year  1835,  Harriet,  who  is  named  in  the  second  count  of 
the  plaintiff's  declaration,  wis  the  negro  slave  of  Major  Taliaferro, 
who  belonged  to  the  army  of  the  United  States.  In  that  J'ear,  1835, 
said  Major  Taliaferro  took  said  Harriet  to  said  Fort  Snelling,  a  mil- 
itary post,  situated  as  hereinbefore  stated,  and  kept  her  there  as  a 
slave  until  the  year  1836,  and  then  sold  and  delivered  her  as  a 
slave,  at  said  Fort  Snelling,  unto  the  said  Dr.  Emerson  herein- 
before named.  Said  Dr.  Emerson  held  said  Harriet  in  slavery  at 
said  Fort  Snelling  until  the  year  1838. 

In  the  year  1836,  the  plaintiff  and  Harriet  intermarried,  at  Fort 
Snelling,  with  the  consent  of  Dr.  Emerson,  who  then  claimed  to 
be  their  master  and  owner.  Eliza  and  Lizzie,  named  in  the  third 
count  of  the  plaintiff's  declaration,  are  the  fruit  of  that  marriage. 
Eliza  is  about  fourteen  years  old,  and  was  born  on  board  the  steam- 
boat Gipsey,  north  of  the  north  line  of  the  State  of  Missouri,  and 
upon  the  river  Mississippi.  Lizzie  is  about  seven  years  old,  and 
was  born  in  the  State  of  Missouri,  at  the  military  post  called  Jeffer- 
son Barracks. 

In  the  year  1838,  said  Dr.  Emerson  removed  the  plaintiff  and 
said  Harriet,  and  their  said  daughter  Eliza,  from  said  Fort  Snelling 
to  the  State  of  Missouri,  where  they  have  ever  since  resided. 

Before  the  commencement  of  this  suit,  said  Dr.  Emerson  sold 
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and  conveyed  the  plaintiff,  and  Harriet,  Eliza,  and  Lizzie,  to  the 
defendant,  as  slaves,  and  the  defendant  has  ever  since  claimed  to 
hold  them,  and  each  of  them,  as  slaves. 

In  considering  this  part  of  the  controversy,  two  questions  arise: 
1.   Was  he,  together  with  his  family,  free  in  Missouri  by  reason 
of  the  stay  in  the  territory  of  the  United  States  herein- 
*  before  mentioned?     And  2,   If  they  were  not,  is  Scott  [*432] 
liimself  free  by  reason  of  his  removal  to  Rock  Island,  in 
the  Stat«  of  Illinois,  as  stated  in  the  above  admissions? 

We  proceed  to  examine  the  first  question. 

The  act  of  Congress,  upon  which  the  plaintiff  relies,  declares  that 
slavery  and  involuntary  servitude,  except  as  a  punishment  for  crime, 
shall  be  forever  prohibited  in  all  that  part  of  the  territory  ceded  by 
France,  under  the  name  of  Louisiana,  which  lies  north  of  thirty-six 
degrees  thirty  minutes  north  latitude,  and  not  included  within  the 
limits  of  Missouri.  And  the  difficulty  which  meets  us  at  the  thresh- 
old of  this  part  of  the  inquiry  is,  whether  Congress  was  authorized 
to  pass  this  law  under  any  of  the  powers  granted  to  it  by  the  con- 
stitution; for  if  the  authority  is  not  given  by  that  instrument,  it 
is  the  duty  of  this  court  to  declare  it  void  and  inoperative,  and  in- 
capable of  conferring  freedom  upon  any  one  who  is  held  as  a  slave 
under  the  laws  of  any  one  of  the  States. 

The  counsel  for  the  plaintiff  has  laid  much  stress  upon  that  ar- 
ticle in  the  constitution  which  confers  on  congress  the  power  'Ho 
dispose  of  and  make  all  needful  rules  and  regulations  respecting 
the  territx)ry  or  other  property  belonging  to  the  United  States;" 
but,  in  the  judgment  of  the  court,  that  provision  has  no  bearing  on 
the  present  controversy,  and  the  power  there  given,  whatever  it 
may  be,  is  confined,  and  was  intended  to  be  confined,  to  the  terri- 
tory whicb  at  that  time  belonged  to,  or  was  claimed  by,  the  United 
States,  and  was  within  their  boundaries  as  settled  by  the  treaty 
with  Great  Britain,  and  can  have  no  influence  upon  a  territory 
afterwards  acquired  from  a  foreign  government.  It  was  a  special 
provision  for  a  known  and  particular  territory,  and  to  meet  a  pres- 
ent emergency,  and  nothing  more. 

A  brief  summary  of  the  history  of  the  times,  as  well  as  the  care- 
ful and  measured  terms  in  which  the  article  is  framed,  will  show 
the  correctness  of  this  proposition. 

It  will  be  remembered  that,  from  the  commencement  of  the  revo- 
lutionary war,  serious  difficulties  existed  between  the  States,  in  rela- 
tion to  the  disposition  of  large  and  unsettled  territories  which  were 
included'in  the  chartered  limits  of  some  of  the  States.  And  some 
of  the  other  States,  and  more  especially  Maryland,  which  had  no 
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unsettled  lands,  insisted  that  as  the  unoccupied  lands,  if  wrested 
from  Great  Britain,  would  owe  their  preservation  to  the  common 
purse  and  the  common  sword,  the  money  arising  from  them  ought 
to  be  applied  in  just  proportion  among  the  several  States  to  pay 
the  expenses  of  the  war,  and  ought  not  to  be  appropriated  to  the 
use  of  the  State  in  whose  cliartered  limits  they  might 
[*433]  happen  *to  lie,  to  the  exclusion  of  the  other  States,  by 
whose  combined  efforts  and  common  expense  the  territory 
was  defended  and  preserved  against  the  claim  of  the  British  gov- 
ernment. 

These  difficulties  caused  much  uneasiness  during  the  war,  while 
the  issue  was  in  some  degree  doubtful,  and  the  future  boundaries 
of  the  United  States  yet  to  be  defined  by  treaty,  if  we  achieved  our 
independence. 

The  majority  of  the  congress  of  the  confederation  obviously  con- 
curred in  opinion  with  the  State  of  Maryland,  and  desired  to  obtain 
from  the  States  which  claimed  it  a  cession  of  this  territory,  in  order 
that  congress  might  raise  money  on  this  security  to  carry  on  the 
war.  This  appears  by  the  resolution  passed  on  the  6th  of  Septem- 
ber, 1780,  strongly  urging  the  States  to  cede  these  lands  to  the 
United  States,  both  for  the  sake  of  peace  and  union  among  them- 
selves, and  to  maintain  the  public  credit;  and  this  was  followed  by 
the  resolution  of  October  lOtli,  1780,  by  which  congress  pledged 
itself,  that  if  the  lands  were  ceded,  as  recommended  by  the  resolu- 
tion above  mentioned,  they  should  be  disposed  of  for  the  common 
benefit  of  the  United  States,  and  be  settled  and  formed  into  distinct 
republican  States  which  should  become  members  of  the  federal 
Union,  and  have  the  same  rights  of  sovereignty,  and  freedom,  and 
independence,  as  other  States. 

But  these  difficulties  became  much  more  serious  after  peace  took 
place,  and  the  boundaries  of  the  United  States  were  established. 
Every  State,  at  that  time,  felt  severely  the  pressure  of  its  war 
debt ;  but  in  Virginia,  and  some  other  States,  there  were  large  ter- 
ritories  of  unsettled  lands,  the  sale  of  which  would  enable  them  to 
discharge  their  obligations  without  much  inconvenience;  while 
other  States,  which  had  no  such  resource,  saw  before  them  many 
years  of  heavy  and  burdensome  taxation ;  and  the  latter  insisted, 
for  the  reasons  before  stated,  that  these  unsettled  lands  should  be 
treated  as  the  common  property  of  the  States,  and  the  proceeds 
applied  to  their  common  benefit. 

The  letters  from  the  statesmen  of  that  day  will  show  how  much 
this  controversy  occupied  their  thoughts,  and  the  dangers  that  were 
apprehended  from  it.     It  was  the  disturbing  element  of  the  time, 
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and  fears  were  entertained  that  it  might  dissolve  the  confederation 
by  which  the  States  were  then  united. 

These  fears  and  dangers  were,  however,  at  once  removed,  when 
the  State  of  Virginia,  in  1784.  voluntarily  ceded  to  the  United 
States  the  immense  tract  of  toun try  lying  northwest  of  the  river 
Ohio,  and  which  was  within  the  acknowledged  limits  of 
the  State.  The  only  object  of  the  State,  in  making  *this  [  *  434  ] 
cession,  was  to  put  an  end  to  the  threatening  and  exciting 
controversy,  and  to  enable  the  congress  of  that  time  to  dispose  of 
the  lands,  and  appropriate  the  proceeds  as  a  common  fund  for  the 
common  benefit  of  the  States.  It  was  not  ceded,  because  it  was 
inconvenient  to  the  State  to  hold  and  govern  it,  nor  from  any  ex- 
pectation that  it  could  be  better  or  more  conveniently  governed  by 
the  United  States. 

The  example  of  Virginia  was  soon  afterwards  followed  by  other 
States,  and,  at  the  time  of  the  adoption  of  the  constitution,  all  of 
the  States,  similarly  situated,  had  ceded  their  unappropriated  lands, 
except  North  Carolina  and  Georgia.  The  main  object  for  which 
these  cessions  were  desired  and  made^  was  on  account  of  their  money 
value,  and  to  put  an  end  to  a  dangerous  controversy,  as  to  who  was 
justly  entitled  to  the  proceeds  when  the  lands  should  be  sold.  It 
is  necessary  to  bring  this  part  of  the  history  of  these  cessions  thus 
distinctly  in  view,  because  it  will  enable  us  the  better  to  compre- 
hend the  phraseology  of  the  article  in  the  constitution,  so  often 
referred  to  in  the  argument. 

Undoubtedly  the  powers  of  sovereignty  and  the  eminent  domain 
were  ceded  in  the  land.  This  was  essential,  in  order  to  make  it 
effectual,  and  to  accomplish  its  objects.  But  it  must  be  remembered 
that,  at  the  time,  there  was  no  government  of  the  United  States  in 
existence  with  enumerated  and  limited  powers  ;  what  was  then 
called  the  United  States,  were  thirteen  separate,  sovereign,  inde- 
pendent States,  which  had  entered  into  a  league  or  confederation 
for  their  mutual  protection  and  advantage,  and  the  congress  oi'  the 
United  States  was  composed  of  the  representatives  of  these  separate 
sovereignties,  meeting  together,  as  equals,  to  discuss  and  decide  on 
certain  measures  which  the  States,  by  the  articles  of  confederation, 
had  agreed  to  submit  to  their  decision.  But  this  confederation  had 
none  of  the  attributes  of  sovereignty  in  legislative,  executive,  or 
judicial  power.  It  was  little  more  than  a  congress  of  ambassadors, 
authorized  to  represent  separate  nations,  in  matters  in  which  they 
had  a  common  concern. 

It  was  this  congress  that  accepted  the  cession  from  Virginia. 
They  had  no  power  to  accept  it  under  the  articles  of  confederation. 
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But  they  had  an  undoubted  right,  as  inde[)endent  sovereignties,  to 
accept  any  cession  of  territory  for  their  common  benefit,  which  all 
of  them  assented  to;  and  it  is  equally  clear,  that  as  their  com- 
mon property,  and  having  no  superior  to  control  them,  they  had 
thcright  to  exercise  absolute  domini(|p  over  it,  subject  only  to  the 
restrictions  which  Virginia  had  imposed  in  her  act  of  cession.   There 

was,  as  we  have  said,  no  government  of  the  United  States 
[  *  435  ]  then  in  existence  *  with  special  enumerated  and  limited 

powers.  The  territory  belonged  to  sovereignties,  who, 
subject  to  the  limitations  above  mentioned,  Iiad  a  riglit  to  establish 
any  form  of  government  they  pleased,  by  compact  or  treaty  among 
themselves,  and  to  regulate  rights  of  person  and  rights  of  property 
in  the  territory,  as  they  might  deem  proper.  It  was  by  a  congress, 
representing  the  authority  of  these  several  and  separate  sovereign- 
ties, and  acting  under  their  authority  and  command,  (but  not  from 
any  authority  derived  from  the  articles  of  confederation,)  that  the 
instrument  usually  called  the  ordinance  of  1787  was  adopted  ;  regu* 
lating  in  much  detail  the  principles  and  the  laws  by  which  this 
territory  should  be  governed ;  and  among  other  provisions,  slavery 
is  prohibited  in  it.  We  flo  not  question  the  power  of  the  States,  by 
agreement  among  themselves,  to  pass  this  ordinance,  nor  its  obliga- 
tory force  in  the  territory,  while  the  confederation  or  league  of  the 
States  in  their  separate  sovereign  character  continued  to  exist. 

This  was  the  state  of  things  when  the  constitution  of  the  United 
States  was  formed.  The  territory  ceded  by  Virginia  belonged  to 
the  several  confederated  States  as  common  property,  and  they  had 
united  in  establishing  in  it  a  system  of  government  and  jurispru- 
dence, in  order  to  prepare  it  for  admission  as  States,  according  to 
the  terms  of  the  cession.  They  were  about  to  dissolve  this  federa- 
tive union,  and  to  surrender  a  portion  of  their  independent  sover- 
eignty to  a  new  government,  which,  for  certain  purposes,  would 
make  the  people  of  the  several  States  one  people,  and  which  was  to 
be  supreme  and  controlling  within  its  sphere  of  action  throughout 
the  United  States  ;  but  this  government  was  to  be  carefully  limited 
in  its  powers,  and  to  exercise  no  authority  beyond  those  expressly 
granted  by  the  constitution,  or  necessarily  to  be  iinplied  from  the 
language  of  the  instrument,  and  the  objects  it  was  intended  to  ac- 
complish; and  as  this  league  of  States  would,  upon  the  adoption 
of  the  new  government,  cease  to  have  any  power  over  the  territory, 
and  the  ordinance  they  had  agreed  upon  be  incapable  of  execution, 
and  a  mere  nullity,  it  was  obvious  that  some  provision  was  neces- 
sary to  give  the  new  government  sufficient  power  to  enable  it  to 
carry  into  effect  the  objects  for  which  it  was  ceded,  and  the  com- 
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pacts  and  agreements  which  the  States  had  made  with  each  other 
in  the  exercise  of  their  powers  of  sovereignty.  It  was  necessary 
that  the  lands  should  he  sold  to  pay  the  war  debt;  that  a  govern- 
ment and  system  of  jurisprudence  should  be  maintained  in  it,  to 
protect  the  citizens  of  the  United  States  who  should  migrate  to 
the  territory,  in  their  rights  of  person  and  of  property.  It  was 
also  necessary  that  the  new  government  about  to  be 
*adopted,  should  be  authorized  to  maintain  the  claim  of  [  *  436  ] 
the  United  States  to  the  unappropriated  lands  in  North 
Carolina  and  Georgia,  which  had  not  then  been  ceded,  but  the  ces- 
sion of  which  was  confidently  anticipated  upon  some  terms  that 
would  be  arranged  between  the  general  government  and  these  two 
States.  And,  moreover,  there  were  many  articles  of  value  besides 
this  [iroperty  in  land,  such  as  arms,  military  stores,  munitions, 
and  ships  of  war,,  which  were  the  common  property  of  the  States, 
when  acting  in  their  independent  characters  as  confederates,  wliich 
neither  the  new  government  nor  any  one  else  would  have  a  right 
to  take  possession  of,  or  control,  without  authority  from  them ;  and 
it  was  to  place  these  things  under  the  guardianship  and  protection 
of  the  new  government,  and  to  clothe  it  with  the  necessary  powers, 
that  the  clause  was  inserted  in  the  constitution  wliich  gives  congress 
the  power  *' to  dispose  of  and  make  all  needful  rules  and  regulations 
respecting  the  territory  or  other  property  belonging  to  the  United 
Stcites."  It  was  intended  for  a  specific  purpose,  to  provide  for  the 
things  we  have  mentioned.  It  was  to  transfer  to  the  new  govern- 
ment the  property  then  held  in  common  by  tlie  States,  and  to  give 
to  that  government  power  to  apply  it  to  the  objects  for  which  it  had 
been  destined  by  mutual  agreement  among  the  States  before  tlieir 
league  was  dissolved.  It  applied  only  to  the  property  whicli  the 
States  held  in  common  at  that  time,  and  has  no  reference  wliatever 
to  any  territory  or  other  property  which  the  new  sovereignty  might 
afterwards  itself  acquire. 

The  language  used  in  the  clause,  the  arrangement  and  combina- 
tion of  the  powers,  and  the  somewhat  unusual  phraseology  it  uses, 
when  it  si)eaksof  the  political  power  to  be  exercised  in  the  govern- 
ment of  the  territory,  all  indicate  the  design  and  meaning  of  the 
clause  to  be  such  as  we  have  mentioned.  It  does  not  speak  of  any 
territory,  nor  of  ten-itories,  hut  uses  language  which,  according 
to  its  legitimate  meaning,  points  to  a  particular  thing.  The  power 
is  given  in  relation  only  to  tJie  territory  of  the  United  States — that 
is,  U)  a  territory  then  in  existence,  and  then  known  or  claimed  aa 
the  territory  of  the  United  States.  It  begins  its  enumeration  of 
powers  by  that  of  disposing,  in  other  words,  making  sale  of  the 
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lands,  or  raising  money  from  them,  which,  as  we  have  already  aaid, 
was  tlie  main  ohject  of  the  cession,  and  which  is  JAccordingly  the 
first  thing  provided  for  in  the  article.  It  then  gives  the  power 
which  was  necessarily  associated  with  the  disposition  and  sale  of 
the  lands — that  is,  the  power  of  making  needful  rules  and  reg- 
ulations respecting  the  territory.  And  whatever  construction 
may  now  be  given  to  these  words,  every  one,  we  think, 
[*437]  *must  admit  that  they  are  not  the  words  usually  em- 
ployed by  statesmen  in  giving  supreme  power  of  legisla- 
tion. They  are  certainly  very  unlike  the  words  used  in  the  power 
granted  to  legislate  over  territory  which  the  new  government  might 
afterwards  itself  obtain  by  cession  from  a  State,  either  for  its  seat 
of  government,  or  for  forts,  magazines,  arsenals,  dock  yards,  and 
other  needful  buildings. 

And  the  same  power  of  making  needful  rules  respecting  the  ter- 
ritory is,  in  precisely  the  same  language,  applied  to  the  other  prop- 
erty belonging  to  tlie  United  States — ^associating  the  power  over 
the  territory  in  this  respect  with  the  power  over  movable  or  per- 
sonal property — that  is,  the  ships,  arms,  and  munitions  of  war, 
which  then  belonged  in  common  to  the  State  sovereignties.  And 
it  will  hardly  be  said,  that  this  power,  in  relation  to  the  last  men- 
tioned objects,  was  deemed  necessary  to  be  thus  specially  given  to 
the  new  government,  in  order  to  authorize  it  to  make  needful  rules 
and  regulations  respecting  the  ships  it  might  itself  build,  or  arms 
and  munitions  of  war  it  might  itself  manufacture  or  provide  for  the 
public  service.  No  one,  it  is  believed,  would  think  a  moment  of 
deriving  the  power  of  congress  to  make  needful  rules  and  regula- 
tions in  relation  to  property  of  this  kind  from  this  clause  of  the 
constitution.  Nor  can  i<,  upon  any  fair  construction,  be  applied  to 
any  property  but  that  which  the  new  govepnment  was  about  to  re- 
ceive from  the  confederated  States.  And  if  this  be  true  as  to  this 
property,  it  must  be  equally  true  and  limited  as  to  the  territory, 
which  is  so  carefully  and  precisely  coupled  with  it — and  like  it 
referred  to  as  property  in  the  power  granted.  The  concluding, 
words  of  the  clause  appear  to  render  this  construction  irresistible; 
for,  aft^r  the  provisions  we  have  mentioned,  it  proceeds  to  say, 
*Hhat  nothing  in  the  constitution  shall  be  so  construed  as  to  preju- 
dice any  claims  of  the  United  States,  or  of  any  particular  State." 

Now,  as  we  have  before  said,  all  of  the  States,  except  North  Car- 
olina and  Georgia,  had  made  the  cession  before  the  constitution 
was  adopted,  according  to  the  resolution  of  congress  of  October 
10,  1780.  The  claims  of  other  States,  that  the  unappropriated 
lands  in  these  two  States  should  be  applied  to  the  common  benefit, 
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in  like  manner,  was  still  insisted  on,  but  refused  by  the  States. 
And  this  member  of  the  clause  in  question  evidently  applies  to 
them,  and  can  apply  to  nothing  else.  It  was  to  exclude  the  con- 
clusion that  either  party,  by  adopting  the  constitution,  would  sur- 
render what  they  deemed  their  rights.  And  when  the  latter  pro- 
vision relates  so  obviously  to  the  unappropriated  lands  not  yet 
c^ded  by  the  States,  and  the  first  clause  makes  provision 
for  those  then  actually  ceded,  it  is  *  impossible,  by  any  [  *  4S8  ] 
just  rule  of  construction,  to  make  the  first  provision  gen- 
eral, and  extend  to  all  territories,  which  the  federal  government 
might  in  any  way  afterwards  acquire,  when  the  latter  is  plainly 
and  unequivocally  confined  to  a  particular  territory ;  which  was  A 
part  of  the  same  controversy,  and  involved  in  the  same  dispute, 
and  depended  upon  the  same  principles.  The  union  of  the  two 
provisions  in  the  same  clause  shows  that  they  were  kindred  sub- 
jects ;  and  that  the  whole  clause  is  local,  and  relates  only  to  lands 
within  the  limits  of  the  United  States,  which  had  been  or  then 
were  claimed  by  a  State  ;  and  that  no  other  territory  was  in  the 
mind  of  the  framers  of  the  constitution,  or  intended  to  be  embraced 
in  it.  Upon  any  other  construction  it  would  be  impossible  to  ac- 
count for  the  insertion  of  the  last  provision  in  the  place  where  it  is 
found,  or  to  comprehend  why,  or  for  what  object,  it  was  associated 
with  the  previous  provision. 

This  view  of  the  subject  is  confirmed  by  the  manner  in  which  the 
pi^esent  government  of  the  United  States  dealt  with  the  subject  as 
soon  as  it  came  into  existence.  It  must  be  borne  in  mind  that  the 
same  States  that  formed  the  confederation  also  formed  and  adopted 
the  new  government,  to  which  so  large  a  portion  of  their  former 
sovereign  powers  were  surrendered.  It  must  also  be  borne  in  mind 
that  all  of  these  same  States  which  had  then  ratified  the  new  con- 
stitution were  represented  in  the  congress  which  passed  the  first 
law  for  the  government  of  this  territory  ;  and  many  of  the  mem- 
bers of  that  legislative  body  had  been  deputies  from  the  States 
under  the  confederation — had  united  in  adopting  the  ordinance  of 
1787,  and  assisted  in  forming  the  new  government  under  which 
they  were  then  acting,  and  whose  powers  they  were  then  exercising. 
And  it  is  obvious  from  the  law  they  passed  to  carry  into  efiect  the 
principles  and  provisions  of  the  ordinance,  that  they  regarded  it  as 
the  act  of  the  States  done  in  the  exercise  of  their  legitimate  powers 
at  the  time.  The  new  government  took  the  territory  as  it  found 
it,  and  in  the  condition  in  which  it  was  transferred,  and  did  not 
attempt  to  undo  anything  that  had  been  done.  And,  among  the 
earliest  laws  passed  under  the  new  government,  is  one  reviving  the 
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ordinance  of  1787,  which  had  become  inoperative  and  a  nullity 
upon  tlie  adoption  of  the  constitution.  This  law  introduces  no  new 
form  or  principles  for  its  government,  but  recites,  in  the  preamble, 
that  it  is  passed  in  order  that  this  ordinance  may  continue  to  have 
full  effect,  and  proceeds  to  make  only  those  rules  and  regulations 
which  were  needful  to  adapt  it  to  the  new  government,  into  whose 

hands  the  power  had  fallen.  It  appears,  therefore,  that 
[  *  439  ]  this  congress  regarded  the  purposes  *  to  which  the  land 

in  this  territory  was  to  be  applied,  and  the  form  of  gov- 
ernment and  principles  of  jurisprudence  which  were  to  prevail 
there,  while  it  remained  in  the  territorial  state,  as  already  deter- 
mined on  by  the  States  when  they  had  full  power  and  right  to 
make  the  decision  ;  and  that  the  new  government,  having  received 
it  in  this  condition,  ought  to  carry  substantially  into  effect  the 
plans  and  principles  which  had  been  previously  adopted  by  the 
States,  and  which  no  doubt  the  States  anticipated  when  they  sur- 
rendered their  power  to  the  new  government.  And  if  we  regard 
this  clause  of  the  constitution  as  pointing  to  this  territory,  with  a 
territorial  government  already  established  in  it,  which  had  been 
ceded  to  the  States  for  the  purposes  liereinbefore  mentioned — every 
word  in  it  is  perfectly  appropriate  and  easily  understood,  and  the 
provisions  it  contains  are  in  perfect  harmony  with  the  objects  for 
which  it  was  ceded,  and  with  the  condition  of  its  government  as  a 
territory  at  the  time.  We  can,  then,  easily  account  for  the  man- 
ner in  which  the  first  congress  legislated  on  the  subject — and  can 
also  understand  why  this  power  over  the  territory  was  associated 
in  the  same  clause  with  the  property  of  the  United  States,  and  sub- 
jected to  the  like  power  of  making  needful  rules  and  regulations. 
But  if  the  clause  is  construed  in  the  expanded  sense  contended  for, 
so  as  to  embrace  any  territory  acquired  from  a  foreign  nation  by 
the  present  government,  and  to  give  it  in  such  territory  a  despotic 
and  unlimited  power  over  persons  and  property,  such  as  the  con- 
federated States  might  exercise  in  their  common  property,  it  would 
be  difficult  to  account  for  the  phraseology  used,  wlien  compared 
with  other  grants  of  power — and  also  for  its  association  with  the 
other  provisions  in  the  same  clause. 

The  constitution  has  always  been  remarkable  for  the  felicity  of  its 
arrangement  of  different  subjects,  and  the  perspicuity  and  appro- 
priateness of  the  language  it  uses.  But  if  this  clause  is  construed 
to  extend  to  territory  acquired  by  the*  present  government  from  a 
foreign  nation,  outside  of  the  limits  of  any  charter  from  the  British 
government  to  a  colony,  it  would  be  difficult  to  say,  wliy  it  was 
deemed  necessary  to  give  the  government  the  power  to  sell  any 
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vacant  lands  belonging  to  the  sovereignty  which  might  be  found 
within  it;  and  if  this  was  necessary,  why  the  grant  of  this  power 
should  precede  the  power  tQ  legislate  over  it  and  establish  a  gov- 
ernment there;  and  still  more  difficult  to  say,  why  it  was  deemed 
necessary  so  specially  and  particularly  to  grant  the  jmwer  to  make 
needful  rules  and  regulations  in  relation  to  any  personal  or  movable 
property  it  might  acquire  there.  For  the  words,  other  property 
necessarily,  by  every  known  rule  of  interpretation,  must 
mean  *  property  of  a  different  description  from  territory  or  [  *  440  ] 
land.  And  the  difficulty  would  perhaps  be  insurmount- 
able in  endeavoring  to  account  for  the  last  member  of  the  sentence, 
which  provides  that  ''nothing  in  this  constitution  shall  be  so  con- 
strued as  to  prejudice  any  claims  of  the  United  States  or  any  par- 
ticular State,'*  or  to  say  how  any  particular  State  could  have  claims 
in  or  to  a  territory  ceded  by  a  foreign  government,  or  to  account 
for  associating  this  provision  with  the  preceding]:  provisions  of  the 
clause,  with  which  it  would  appear  to  have  no  connection. 

The  words  '*  needful  rules  and  regulations"  would  seem,  also,  to 
have  been  cautiously  used  for  some  definite  object.  They  are  not 
the  words  usually  employed  by  statesmen,  when  they  mean  to  give 
the  powers  of  sovereignty,  or  to  establish  a  government,  or  to  au- 
thorize its  establishment.  Thus,  in  the  law  to  renew  and  keep 
alive  the  ordinance  of  1787,  and  to  re-establish  the  government,  the 
title  of  the  law  is:  ''An  act  to  provide  for  the  government  of  the 
territory  northwest  of  the  river  Ohio."  And  in  the  constitution, 
when  granting  the  power  to  legislate  over  the  territory  that  may 
be  selected  for  the  seat  of  government  independently  of  a  State,  it 
does  not  say  congress  shall  have  j)ower  "to  make  all  needful  rules 
and  regulations  respecting  the  territory;"  but  it  declares  that 
^'congress  shall  have  power  to  exercise  exclusive  legislation  in  all 
cases  whatsoever  over  such  district  (not  exceeding  ten  miles  square) 
as  may,  by  cession  of  particular  States  and  the  acceptance  of  con- 
gress, become  the  seat  of  the  government  of  the  United  States." 

The  words  "rules  and  regulations"  are  usually  employed  in  the 
constitution  in  speaking  of  some  particular  specified  power  which 
it  means  to  confer  on  the  government,  and  not,  as  we  have  seen, 
when  granting  general  powers  of  legislation.  As,  for  example,  in 
the  particular  power  to  congress  "to  make  rules  for  the  govern- 
ment and  regulation  of  the  land  and  naval  ibrces,  or  the  particular 
and  specific  power  to  regulate  commerce;"  " to  establish  an  uni- 
form rule  of  naturalization;"  "to  coin  money  and  regulate  the 
value  thereof."  And  to  construe  the  words  of  which  we  are  speak- 
ing as  a  general  and  unlimited  grant  of  sovereignty  over  territories 
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wliich  the  fijovernraent  mi«^ht  afterwards  acquire,  is  to  use  them  in 
a  sense  and  for  a  purpose  for  which  they  were  not  used  in  any  other 
part  of  the'  instrument.  But  if  confined  to  a  particular  territory, 
in  which  a  orovernment  and  laws  had  already  been  established,. but 
which  would  require  some  alterations  to  adapt  it  to  the  new  govern- 
ment, the  words  are  peculiarly  applicable  and  appropriate  for  that 

purpose. 
[  *  441  ]       *  The  necessity  of  this  special  provision  in  relation  to 

property  and  the  rights  or  property  held  in  common  by  the 
confederated  States,  is  illustrated  bv  the  first  clause  of  the  sixth 
article.  This  clause  provides  that  *'all  debts,  contracts,  and  en- 
gagements entered  into  before  the  adoption  of  this  constitution, 
shall  be  as  valid  against  the  United  States  under  this  government 
as  under  the  confederation."  This  provision,  like  the  one  under  con- 
sideration, was  indispensable  if  the  new  constitution  was  adopted. 
The  new  government  was  not  a  mere  change  in  a  dynasty,  or  in  a 
form  of  government,  leaving  the  nation  or  sovereignty  the  same, 
and  clothed  with  all  the  rights,  and  bound  by  all  the  obligations 
of  the  preceding  one.  But,  when  the  present  United  States  came 
into  existence  under  the  new  government,  it  was  a  new  political 
body,  a  new  nation,  then  for  the  first  time  taking  its  place  in  the 
family  of  nations.  It  took  nothing  by  succession  from  the  confed- 
eration. It  had  no  right,  as  its  successor,  to  any  property  or  rights 
of  property  which  it  had  acquired,  and  was  not  liable  for  any  of  its 
obligations.  It  was  evidently  viewed  in  this  light  by  the  framers 
of  the  constitution.  And  as  the  several  States  would  cease  to  exist 
in  their  former  confederated  character  upon  the  adoption  of  the 
constitution,  and  could  not,  in  that  character,  again  assemble  to- 
gether, special  provisions  were  indispensable  to  transfer  to  the  new 
government  the  property  and  rights  which  at  that  time  they  held 
in  common ;  and  at  the  same  time  to  authorize  it  to  lay  taxes  and 
appropriate  money  to  pay  the  common  debt  which  they  had  con- 
tracted ;  and  this  power  could  only  be  given  to  it  by  special  provis- 
ions in  the  constitution.  The  clause  in  relation  to  the  territory 
and  other  property  of  the  United  States  provided  for  the  first,  and 
the  clause  last  quoted  provided  for  the  other.  They  have  no  con- 
nection with  the  general  powers  and  rights  of  sovereignty  delegated 
to  the  new  government,  and  can  neither  enlarge  nor  diminish  them. 
They  were  inserted  to  meet  a  present  emergency,  and  not  to  regu- 
late its  powers  as  a  government. 

Indeed,  a  similar  provision  was  deemed  necessary,  in  relation  to 
treaties  made  by  the  confederation  ;  and  when  in  the  clause  next 
succeeding  the  one  of  which  we  have  last  spoken,  it  is  declared  that 
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treaties  shall  be  the  supreme  law  of  the  land,  care  is  taken  to  in- 
clude, by  express  words,  the  treaties  made  by  the  confederated 
States.  The  language  is:  **and  all  treaties  made,  or  which  sliall 
be  made,  under  the  authority  of  tlie  United  States,  shall  be  the 
8upr€»nie  law  of  the  land." 

Whether,  therefore,  we  take  the  particular  clause  in  question,  by 
itself,  or  in  connection  with  the  other  provisions  of  the  con- 
stitution, we  think  it  clear,  that  it  applies  only  to  the  *  par-  [  *  442  ] 
ticular  territory  of  which  we  have  spoken,  and  cannot,  by 
any  just  rule  of  interpretation,  be  extended  to  territory  which  the 
new  government  might  afterwards  obtain  from  a  foreign  nation. 
Consequently,  the  power  which  congress  may  have  lawfully  exer- 
cised in  this  territory,  while  it  remained  under  a  territorial  gov- 
ernment, and  which  may  have  been  sanctioned  by  judicial  decision, 
can  furnish  no  justification  and  no  argument  to  support  a  similar 
exercise  of  power  over  territory  afterwards  acquired  by  the  federal 
government.  We  put  aside,  therefore,  any  argument,  drawn  from 
precedents,  showing  the  extent  of  the  power  which  the  general  gov- 
ernment exercised  over  slavery  in  this  territory,  as  altogether  inap- 
plicable to  the  case  before  us. 

But  the  case  of  the  American  and  Ocean  Insurance  Companies  v. 
Canter  (1  Pet.  511)  has  been  quoted  as  establishing  a  diflFerent  con- 
struction of  this  clause  of  the  constitution.  There  is,  however,  not 
the  slightest  conflict  between  the  opinion  now  given  and  the  one 
referred  to;  and  it  is  only  by  taking  a  single  sentence  out  of  the 
latter  and  separating  it  from  the  context,  that  even  an  appearance 
of  conflict  can  be  shown.  We  need  not  comment  on  such  a  mode 
of  expounding  an  opinion  of  the  court.  Indeed  it  most  commonly 
misrepresents  instead  of  expounding  it.  And  this  is  fully  exem- 
plified in  the  case  referred  to,  where,  if  one  sentence  is  taken  by 
itself,  the  opinion  would  appear  to  be  in  direct  conflict  with  that 
now  given ;  but  the  words  which  immediately  follow  that  sentence 
show  that  the  court  did  not  mean  to  decide  the  point,  but  merely 
afHrmed  the  power  of  congress  to  establish  a  government  in  the 
territory,  leaving  it  an  open  question,  whether  that  power  was  de- 
rived from  this  clause  in  the  constitution,  or  was  to  be  necessarily 
inferred  from  a  power  to  acquire  territory  by  cession  from  a  foreign 
government.  The  opinion  on  this  part  of  the  case  is  short,  and  we 
give  the  whole  of  it  to  show  how  well  the  selection  of  a  single  sen- 
tence is  calculated  to  mislead. 

The  passage  referred  to  is  in  page  542,  in  which  the  court,  in  speak- 
ing of  the  power  of  congress  to  establish  a  territorial  government  in 
Florida  until  it  should  become  a  State,  uses  the  following  language: 
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**In  the  meantime  Florida  continues  to  be  a  territory  of  the 
United  States,  governed  by  that  clause  of  the  constitution  whicli  em- 
powers congress  to  make  all  needful  rules  and  regulations  respect- 
ing the  territory  or  other  property  of  the  United  States.  Perhaps 
the  power  of  governing  a  territory  belonging  to  the  United  States, 
which  has  not,  by  becoming  a  State,  acquired  the  means  of  self- 
government,  may  result,  necessarily,  from  the  facts  that  it 
[.*  443  ]  is  not  within  the  jurisdiction  of  any  *  particular  State,  and 
is  within  the  power  and  jurisdiction  of  the  United  States. 
The  right  to  govern  may  be  the  inevitable  consequence  of  the  right 
to  acquire  territory.  Whichever  may  be  the  source  from  which  the 
power  is  derived,  the  possession  of  it  is  unquestionable. 

It  is  thus  clear,  from  the  whole  opinion  on  this  point,  that  the 
court  did  not  mean  to  decide  whether  the  power  was  derived  from 
the  clause  in  the  constitution,  or  was  the  necessary  consequence  of 
the  right  to  acquire.  They  do  decide  that  the  power  in  congress  is 
unquestionable,  and  in  this  we  entirely  concur,  and  nothing  will  be 
found  in  this  opinion  to  the  contrary.  The  power  stands  firmly  on 
the  latter  alternative  put  by  the  court — that  is,  as  ^^the  inevitable 
consequence  of  the  right  to  acquire  territory, '  * 

And  what  still  more  clearly  demonstrates  that  the  court  did  not 
mean  to  decide  the  question,  but  leave  it  open  for  future  considera- 
tion, is  the  fact  that  the  case  was  decided  in  the  circuit  court  by 
Mr.  Justice  Johnson,  and  his  decision  was  affirmed  by  the  supreme 
court.  His  opinion  at  the  circuit  is  given  in  full  in  a  note  to  the 
case,  and  in  that  opinion  he  states,  in  explicit  terms,  that  the  clause 
of  the  constitution  applies  only  to  the  territory  then  within  the 
limits  of  the  United  States,  and  not  to  Florida,  which  had  been 
acquired  by  cession  from  Spain.  This  part  of  his  opinion  will  be 
found  in  the  note  in  page  517  of  the  report.  But  he  does  not  dis- 
sent from  the  opinion  of  the  supreme  court ;  thereby  showing  that, 
in  his  judgment,  as  well  as  that  of  the  court,  the  case  before  them 
did  not  call  for  a  decision  on  that  particular  point,  and  tlui  court 
abstained  from  deciding  it.  And  in  a  part  of  its  opinion  subsequent 
to  the  passage  we  have  quoted,  where  the  court  speak  of  the  legis- 
lative power  of  congress  in  Florida,  they  still  speak  with  the  same 
reserve.  And  in  page  546,  speaking  of  the  power  of  congress  to 
authorize  the  territorial  legislature  to  establish  courts  there,  the 
court  say:  **They  are  legislative  courts,  created  in  virtue  of  the 
general  right  of  sovereignty  which  exists  in  the  government,  or  in 
virtue  of  that  clause  which  enables  congress  to  make  all  nee<}ful 
rules  and  regulations  respecting  the  territory  belonging  to  the 
United  States." 
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It  has  been  said  that  the  construction  given  to  this  clause  is  new, 
and  now  for  the  first  time  brought  forward.  The  case  of  which  we 
are  speaking,  and  which  has  been  so  much  discussed,  shows  that 
the  fact  is  otherwise.  It  shows  that  precisely  the  same  question 
came  before  Mr.  Justice  Johnson,  at  his  circuit,  thirty  years  ago — 
was  fully  considered  by  him,  and  the  same  construction  given  to 
the  clause  in  the  constitution  which  is  now  given  by  this 
court.  And  that  upon  an  appeal  *  from  his  decision  the  [  *  444  ] 
same  question  was  brought  before  this  court,  but  was  not 
decided  because  a  decision  upon  it  was  not  required  by  the  case 
before  the  court. 

There  is  another  sentence  in  the  opinion  which  has  been  com- 
mented on,  which  even  in  a  still  more  striking  manner  shows  how 
one  may  mislead  or  be  misled  by  taking  out  a  single  sentence  from 
the  opinion  of  a  court,  and  leaving  out  of  view  what  precedes  and 
follows.  It  is  in  page  546,  near  the  close  of  the  opinion,  in  which 
the  court  say:  '*In  legislating  for  them,'*  (the  territories  of  the 
United  States,)  ** congress  exercises  the  combined  powers  of  the 
general  and  of  a  State  government."  And  it  is  said,  that  as  a 
State  may  unquestionabl}"  proliibit  slavery  within  its  territory,  this 
sentence  decides  in  effect  that  congress  may  do  the  same  in  a  terri- 
tory of  the  United  States,  exercising  tliere  the  powers  of  a  State, 
as  well  as  the  power  of  the  general  government. 

The  examination  of  this  passage  in  the  case  referred  to,  would  be 
more  appropriate  when  we  come  to  consider  in  another  part  of  this 
opinion  what  power  congress  can  constitutionally  exercise  in  a  ter- 
ritory, over  the  rights  of  person  or  rights  of  property  of  a  citizen. 
But,  as  it  is  in  the  same  case  with  the  passage  we  have  before  com- 
mented on,  we  dispose  of  it  now,  as  it  will  save  the  court  from  tlie 
necessity  of  referring  again  to  the  case.  And  it  will  be  seen  upon 
reading  the  page  in  which  this  sentence  is  found,  that  it  has  no 
reference  whatever  to  the  power  of  congress  over  rights  of  person  or 
rights  of  property — but  relates  altogether  to  the  power  of  establish- 
ing judicial  tribunals  to  administer  the  laws  constitutionally  passed, 
and  defining  the  jurfsdiction  they  may  exercise. 

The  law  of  congress  establishing  a  territorial  government  in 
Florida,  provided  tliat  the  legislature  of  the  territory  should  have 
legislative  powers  over  "all  rightful  objects  of  legislation;  but  nn 
law  should  be  valid  which  was  inconsistent  with  the  laws  and  con- 
stitution of  the  United  States." 

Under  the  power  thus  conferred,  the  legislature  of  Florida  passed 
an  act,  erecting  a  tribunal  at  Key  West  to  decide  cases  of  salvage. 
And  in  the  case  of  which  we  are  speaking,  the  question  arose 
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whether  the  territorial  legislature  could  be  authorized  by  congress 
to  establish  such  a  tribunal,  with  such  powers;  and  one  of  the  par- 
ties, among  other  objections,  insisted  that  congress  could  not  under 
the  constitution  authorize  the  legislature  of  the  territory  to  estab- 
lish such  a  tribunal  with  such  powers,  but  that  it  must  be  estab- 
lished by  congress  itself;  and  that  a  sale  of  cargo  made  under  its 
order,  to  pay  salvors,  was  void,  as  made  without  legal  authority, 

and  passed  no  property  to  the  purchaser. 
[  *  445  ]       *It  is  in  disposing  of  this  objection  that  the  sentence 
relied  on  occurs,  and  the  court  begin  that  part  of  the 
opinion  by  stating  with  great  precision  the  point  which  they  are 
about  to  decide. 

They  say:  '*It  has  been  contended  that  by  the  constitution  of 
the  United  States,  the  judicial  power  of  the  United  States  extends 
to  all  cases  of  admiralty  and  maritime  jurisdiction  ;  and  that  the 
whole  of  the  judicial  power  must  be  vested  in  *one  supreme  court, 
and  in  such  inferior  courts  as  congress  shall  from  time  to  time 
ordain  and  establish/  Hence  it  has  been  argued  that  congress 
cannot  vest  admiralty  jurisdiction  in  courts  created  by  the  territo- 
rial legislature." 

And  after  thus  clearly  stating  the  point  before  them,  and  which 
they  were  about  to  decide,  they  proceed  to  show  that  these  terri- 
torial tribunals  were  not  constitutioual  courts,  but  merely  legisla- 
tive, and  that  congress  might,  therefore,  delegate  the  power  to  tlie 
territorial  government  to  establish  the  court  in  question  ;  and  they 
conclude  that  part  of  the  opinion  in  the  following  words:  **A1- 
though  admiralty  jurisdiction  can  be  exercised  in  the  States  in 
those  courts  only  which  are  established  in  pursuance  of  the  third 
article  of  the  constitution,  the  same  limitation  does  not  extend  to 
the  territories.  In  legislating  for  them,  congress  exercises  the 
combined  powers  of  the  general  and  State  governments." 

Thus  it  will  be  seen  by  these  quotations  from  the  opinion,  that 
the  court,  after  stating  the  question  it  was  about  to  decide  in  a 
manner  too  plain  to  be  misunderstood,  proceeded  to  decide  it,  and 
announced,  as  the  opinion  of  the  tribunal,  that  in  organizing  the 
judicial  department  of  tlie  government  in  a  territory  of  the  United 
States,  congress  docs  not  act  under,  and  is  not  restricted  by,  tlie 
third  article  in  the  constitution,  and  is  not  bound,  in  a  territory, 
to  ordain  and  establish  courts  in  which  the  judges  hold  their  offices 
during  good  behaviour,  but  may  exercise  the  discretionary  power 
which  a  State  exercises  in  establishing  its  judicial  department, 
and  regulating  the  jurisdiction  of  its  courts,  and  may  authorize 
the  territorial  government  to  establish,  or  may  itself  establish, 
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courts  in  which  the  judges  hold  their  oflSces  for  a  term  of  years  only; 
and  may  vest  in  them  judicial  power  upon  suhjects  confided  to  the 
judiciary  of  the  United  States.  And  in  doing  this,  congress  un- 
doubtedly exercises  the  combined  power  of  tlie  general  and  a  State 
government.  It  exercises  the  discretionary  power  of  a  State  gov- 
ernment in  authorizing  the  establishment  of  a  court  in  which  the 
judges  hold  their  appointments  for  a  term  of  years  only,  and  not 
during  good  behavior;  and  it  exercises  the  power  of  the 
general  government  in  investing  that  *  court  with  admi-  [*446  ] 
ralty  jurisdiction,  over  which  the  general  government  had 
exclusive  jurisdiction  in  the  territory. 

No  one,  we  presume,  will  question  the  correctness  of  that  opinion ; 
nor  is  there  anything  in  conflict  with  it  in  the  opinion  now  given. 
The  point  decided  in  the  case  cited  has  no  relation  to  the  question 
now  before  the  court.  That  depended  on  the  construction  of  the 
third  article  of  the  constitution,  in  relation  to  the  judiciary  of  the 
United  States,  and  the  power  which  congress  might  exercise  in  a 
territory  in  organizing  the  judicial  department  of  the  government. 
The  case  before  us  depends  upon  other  and  different  provisions  of 
the  constitution,  altogether  separate  and  apart  from  the  one  above 
mentioned.  The  question  as  to  what  courts  congress  may  ordain  or 
establish  in  a  territory  to  administer  laws  which  the  constitution  au- 
thorizes it  to  pass,  and  what  laws  it  is  or  is  not  authorized  by  the  con- 
stitution to  pass,  are  widely  different — are  regulated  by'different  and 
separate  articles  of  the  constitution,  and  stand  upon  different  princi- 
ples. And  we  are  satisfied  that  no  one  who  reads  attentively  the  page 
in  Peters's  Reports  to  which  we  have  referred,  can  suppose  that  the 
attention  of  the  court  was  drawn  for  a  moment  to  the  question  now 
before  this  court,  or  that  it  meant  in  that  case  to  say  that  congress 
had  a  right  to  prohibit  a  citizen  of  the  United  States  from  taking  any 
property  which  he  lawfully  held  into  a  territory  of  the  United  States. 

This  brings  us  to  examine  by  what  provision  of  the  constitution 
the  present  federal  government,  under  its  delegated  and  restricted 
powers,  is  authorized  to  acquire  territory  outside  of  the  original 
limits  of  the  United  States,  and  what  powers  it  may  exercise  there- 
in over  the  person  or  property  of  a  citizen  of  the  United  States, 
while  it  remains  a  territory,  and  until  it  shall  be  admitted  as  one 
of  the  States  of  the  Union. 

There  is  certainly  no  power  given  by  the  constitution  to  the  fed- 
eral government  to  establish  or  maintain  colonies  bordering  on  the 
United  States  or  at  a  distance,  to  be  ruled  and  governed  at  its  own 
pleasure;  nor  to  enlarge  its  territorial  limits  in  any  way,  except 
by  the  admission  of  new  States.     That  power  is  plainly  given ;  and 
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if  a  new  State  is  admitted,  it  needs  no  further  legislation  by  con- 
gress, because  the  constitution  itself  defines  the  relative  riglits  and 
powers,  and  duties  of  the  State,  and  tlie  citizens  of  the  State,  and 
the  federal  government.  But  no  power  is  given  to  acquire  a  terri- 
tory to  be  held  and  governed  permanently  in  that  character. 

And  indeed  the  power  exercised  by  congress  to  acquire  terri- 
tory and  establish  a  government  there,  according  to  its  own  unlim- 
ited discretion,  was  viewed  with  great  jealousy  by  the 
[*447  ]  *  leading  statesmen  of  the  day.  And  in  the  Federalist, 
(No.  38,)  written  by  Mr.  Madison,  he  speaks  of  the  ac- 
quisition of  the  northwestern  territory  by  the  confederated  States, 
by  the  cession  from  Virginia,  and  the  establishment  of  a  govern- 
ment there,  as  an  exercise  of  power  not  warranted  by  the  articles 
of  confederation,  and  dangerous  to  the  liberties  of  the  people.  And 
he  urges  the  adoption  of  the  constitution  as  a  security  and  safeguard 
against  such  an  exercise  of  power. 

We  do  not  mean,  however,  to  question  the  power  of  congress 
in  this  respect.  The  power  to  expand  the  territor)'  of  the  United 
States  by  the  admission  of  new  States  is  plainly  given ;  and  in  the 
construction  of  this  power  by  all  the  departments  of  the  govern- 
ment, it  has  been  held  to  authorize  the  acquisition  of  territory,  not 
fit  for  admission  at  the  time,  but  to  be  admitted  as  soon  as  its  pop- 
ulation and  situation  would  entitle  it  to  admission.  It  is  acquired 
to  become  a  State,  and  not  to  be  held  as  a  colony  and  governed  by 
congress  with  absolute  authority ;  and  as  the  propriety  of  admitting 
a  new  State  is  committed  to  the  sound  discretion  of  congress,  the 
power  to  acquire  territory  for  that  purpose,  to  be  held  by  the  United 
States  until  it  is  in  a  suitable  condition  to  become  a  State  upon  an 
equal  footing  with  the  other  States,  must  rest  upon  the  same  dis- 
cretion. It  is  a  question  for  the  political  department  of  the  govern- 
ment, and  not  the  judicial;  and  whatever  the  political  department 
of  the  government  shall  recognize  as  within  the  limits  of  the  United 
States,  the  judicial  department  is  also  bound  to  recognize,  and  to 
administer  in  it  the  laws  of  the  United  States,  so  far  as  they  apply, 
and  to  maintain  in  the  territory  the  authority  and  rights  of  the 
government,  and  also  the  personal  rights  and  rights  of  property  of 
individual  citizens,  as  secured  by  the  constitution.  All  we  mean 
to  say  on  this  point  is,  that,  as  there  is  no  express  regulation  in  the 
constitution  defining  the  power  which  the  general  government  may 
exercise  over  the  person  or  property  of  a  citizen  in  a  territory  thus 
acquired,  the  court  must  necessarily  look  to  the  provisions  and 
principles  of  the  constitution,  and  its  distribution  of  powers,  for 
the  rules  and  principles  by  which  its  decision  must  be  governed. 
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Taking  this  rule  to  guide  us,  it  may  be  safely  assumed  that  citi- 
zens of  the  United  States  who  migrate  to  a  territory  belonging  to 
the  people  of  the  United' States,  cannot  be  ruled  as  mere  colonists, 
dependent  upon  the  will  of  the  general  government,  and  to  be  gov- 
erned by  any  laws  it  may  think  proper  to  impose.  The  principle 
upon  which  our  governments  rest,  and  upon  which  alone  they  con- 
tinue to  exist,  is  the  union  of  States,  sovereign  and  inde- 
pendent within  their  own  limits  in*  their  internal  and  [*448] 
domestic  concerns,  and  bound  together  as  one  people  by  a 
general  government,  possessing  certain  enumerated  and  restricted 
powers,  delegated  to  it  by  the  people  of  the  several  States,  and  exer- 
cising supreme  authority  within  the  scope  of  the  powers  granted 
to  it,  throughout  the  dominion  of  the  United  States,  A  power, 
therefore,  in  the  general  government  to  obtain  and  hold  colonies 
and  dependent  territories,  over  which  they  might  legislate  without 
restriction,  would  be  inconsistent  with  its  own  existence  in  its  pres- 
ent form.  Whatever  it  acquires,  it  acquires  for  the  benefit  of  the 
people  of  the  several  States  who  created  it.  It  is  their  trustee 
acting  for  them,  and  charged  with  the  duty  of  promoting  the  inter- 
ests of  the  whole  people  of  the  Union  in  the  exercise  of  the  powers 
specifically  granted. 

At  the  time  when  the  territory  in  question  was  obtained  by 
cession  from  France,  it  contained  no  population  fit  to  be  associ- 
ated together  and  admitted  as  a  State;  and  it  therefore  was  abso- 
lutely necessary  to  hold  possession  of  it,  as  a  territory  belonging 
to  the  United  States,  until  it  was  settled  and  inhabited  by  a  civil- 
ized community  capable  of  self-government,  and  in  a  condition 
to  be  admitted  on  equal  terms  with  the  other  States  as  a  member 
of  the  Union.  But,  as  we  have  before  said,  it  was  acquired  by 
the  general  government,  as  the  representative  and  trustee  of  the 
people  of  the  United  States,  and  it  must  therefore  be  held  in  that 
character  for  their  common  and  equal  benefit;  for  it  was  the  peo- 
ple of  the  several  States,  acting  through  their  agent  and  repre- 
sentative, the  federal  government,  who  in  fact  acquired  the  terri- 
tory in  question,  and  the  government  holds  it  for  their  common 
use  until  it  shall  be  associated  with  the  other  States  as  a  member 
of  the  Union. 

But  until  that  time  arrives,  it  is  undoubtedly  necessary  that  some 
government  should  be  established,  in  order  to  organize  society,  and 
to  protect  the  inhabitants  in  their  persons  and  property ;  and  as 
the  people  of  the  United  States  could  act  in  this  matter  only  through 
the  government  which  represented  them,  and  through  which  they 
spoke  and  acted  when  the  territory  was  obtained,  it  was  not  only 


62  SUPREME  COURT  OF  THE  UNITED  STATES. 

Opinion  of  the  Court.]  The  Dred  Scott  Case. 

within  the  scope  of  its  powers,  but  it  was  its  duty  to  pass  such  laws 
and  establish  such  a  government  as  would  enable  those  by  whose 
authority  they  acted  to  reap  the  advantapjes  anticipated  from  its 
acquisition,  and  to  gather  there  a  population  wliich  would  enable 
it  to  assume  the  position  to  which  it  was  destined  among  the  States 
of  the  Union.  The  power  to  acquire  necessarily  carries  with  it  the 
power  to  preserve  and  apply  to  the  purposes  for  which  it 
[  *  449  ]  was  acquired.  The  form  of  government  to  be  *  established 
necessarily  rested  in  the  discretion  of  congress.  It  was 
their  duty  to  establish  the  one  that  would  be  best  suited  for  the 
protection  and  security  of  the  citizens  of  the  United  States,  and 
other  inhabitants  who  might  be  authorized  to  take  up  their  abode 
there,  and  that  must  always  depend  upon  the  existing  condition  of 
the  territory,  as  to  the  number  and  character  of  its  inhabitants, 
and  their  situation  in  the  territory.  In  some  cases  a  government, 
consisting  of  persons  appointed  by  the  federal  government,  would 
best  subserve  the  interests  of  the  territory,  when  the  inhabitants 
were  few  and  scattered,  and  new  to  one  another.  In  other  instances, 
it  would  be  more  advisable  to  commit  the  powers  of  self-government 
to  the  people  who  had  settled  in  the  territory,  as  being  the  most 
competent  to  determine  what  was  best  for  their  own  interests.  But 
some  form  of  civil  authority  would  be  absolutely  necessary  to  organ- 
ize and  preserve  civilized  society,  and  prepare  it  to  become  a  State; 
and  what  is  the  best  form  must  always  depend  on  the  condition  of 
the  territory  at  the  tinie,  and  the  choice  of  the  mode  must  depend 
upon  the  exercise  of  a  discretionary  power  by  congress,  acting  within 
the  scope  of  its  constitutional  authority,  and  not  infringing  upon 
the  rights  of  person  or  rights  of  property  of  the  citizen  who  might 
go  there  to  reside,  or  for  any  other  lawful  purpose.  It  was  acquired 
by  the  exercise  of  this  discretion,  and  it  must  be. held  and  governed 
in  like  manner,  until  it  is  fitted  to  be  a  State. 

But  the  power  of  congress  over  tlie  person  or  property  of  a  citi- 
zen can  never  be  a  mere  discretionary  power  under  our  constitution 
and  form  of  government.  The  powers  of  the  government  and  the 
rights  and  privileges  of  the  citizen  are  regulated  and  plainly  de- 
fined by  the  constitution  itself.  And  when  the  territory  becomes  a 
part  of  the  United  States,  the  federal  government  enters  into  pos- 
session in  the  character  impressed  upon  it  by  those  who  created  it. 
It  enters  upon  it  with  its  powers  over  the  citizen  strictly  defined, 
and  limited  by  the  constitution,  from  which  it  derives  its  own  exist- 
ence, and  by  virtue  of  which  alone  it  continues  to  exist  and  act  as 
a  government  and  sovereignty.  It  has  no  power  of  any  kind  be- 
yond it ;  and  it  cannot,  when  it  enters  a  territory  of  the  United 
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States,  put  off  its  character,  and  assume  discretionary  or  despotic 
powers  which  the  constitution  has  denied  to  it.  It  cannot  create 
for  itself  a  new  character  separated  from  the  citizens  of  the  United 
States,  and  the  duties  it  owes  them  under  the  provisions  of  the  con- 
stitution. The  territory  being  a  part  of  the  United  States,  the 
government  and  the  citizen  both  enter  it  under  the  authority  of 
the  constitution,  with  their  respective  rights  defined  and 
marked  out ;  and  the  federal  *  government  can  exercise  [  *  450  ] 
no  power  over  his  person  or  property,  beyond  what  that 
instrument  confers,  nor  lawfully  deny  any  right  which  it  has  re- 
served. 

A  reference  to  a  few  of  the  provisions  of  the  constitution  will 
illustrate  this  proposition. 

For  example,  no  one,  we  presume,  will  contend  that  congress 
can  make  any  law  in  a  territory  respecting  the  establishment  of 
religion,  or  the  free  exercise  thereof,  or  abridging  the  freedom  of 
speech  or  of  the  press,  or  the  right  of  the  people  of  the  territory 
peaceably  to  assemble,  and  to  petition  the  government  for  the  re- 
dress of  grievances. 

Nor  can  congress  deny  to  the  people  the  right  to  keep  and  bear 
arms,  nor  the  right  to  trial  by  jury,  nor  compel  any  one  to  be  a 
witness  against  himself  in  a  criminal  proceeding. 

These  powers,  and  others,  in  relation  to  rights  of  person,  which  it 
is  not  necessary  here  to  enumerate,  are,  in  express  and  positive  terms, 
denied  to  the  general  government;  and  the  rights  of  private  prop- 
erty have  been  guarded  with  equal  care.  Thus  the  rights  of  prop- 
erly are  united  with  the  rights  of  person,  and  placed  on  the  same 
ground  by  the  fifth  amendment  to  the  constitution,  which  provides 
that  no  person  shall  be  deprived  of  life,  liberty,  and  property,  with- 
out due  process  of  law.  And  an  act  of  congress  which  deprives  a 
citizen  of  the  United  States  of  his  liberty  or  property,  merely 
because  he  came  himself  or  brought  his  property  into  a  particular 
territory  of  the  United  States,  and  who  had  committed  no  offense 
against  the  laws,  could  hardly  be  dignified  with  the  name  of  due 
process  of  law. 

So,  too,  it  will  hardly  be  contended  that  congress  could  by  law 
quarter  a  soldier  in  a  house  in  a  territory  without  the  consent  of 
the  owner,  in  time  of  peace  ;  nor  in  time  of  war,  but  in  a  manner 
prescribed  by  law.  Nor  could  they  by  law  forfeit  the  property  of  a 
citizen  in  a  territory  who  was  convicted  of  treason,  for  a  longer 
period  than  the  life  of  the  person  convicted;  nor  take  private 
property  for  public  use  without  just  compensation. 

The  powers  over  person  and  property  of  which  we  speak  are  not 
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only  not  granted  to  congress,  but  are  in  express  terms  denied,  and 
they  are  forbidden  to  exercise  them.  And  this  prohibition  is  not 
confined  to  the  States,  but  the  words  are  general,  and  extend  to  the 
whole  territory  over  which  the  constitution  gives  it  ])ower  to  legis- 
late, including  those  portions  of  it  remaining  under  territorial 
government,  as  well  as  that  covered  by  States.  It  is  a  total 
absence  of  power  everywhere  within  the  dominion  of  the  United 
States,  and  places  the  citizens  of  a  territory,  so  far  as  these 
[  *451  ]  rights  are  *  concerned,  on  the  same  footing  with  citizens 
of  the  States,  and  guards  them  as  firmly  and  plainly 
against  any  inroads  which  the  general  government  might  attempt, 
under  the  plea  of  implied  or  incidental  powers.  And  if  congress 
itself  cannot  do  this — if  it  is  beyond  the  powers  conierred  on  tlie 
federal  government — it  will  be  admitted,  we  presume,  that  it  could 
not  authroize  a  territorial  government  to  exercise  them.  It  could 
confer  no  power  on  any  local  government,  established  by  its  author- 
ity, to  violate  the  provisions  of  the  constitution. 

It  seems,  however,  to  be  supposed,  that  there  is  a  difference  be- 
tween property  in  a  slave  and  other  property,  and  that  different 
rules  may  be  applied  to  it  in  expounding  the  constitution  of  the 
United  States.  And  the  laws  and  usages  of  nations,  and  the  writ- 
ings of  eminent  jurists  upon  the  relation  of  master  and  slave  and 
their  mutual  rights  and  duties,  and  the  powers  which  governments 
may  exercise  over  it,  have  been  dwelt  upon  in  the  argument. 

But  in  considering  the  question  before  us,  it  must  be  borne  in 
mind  that  there  is  no  law  of  nations  standing  between  the  people 
of  the  United  States  and  their  government,  and  interfering  with 
their  relation  to  each  other.  The  powers  of  the  government,  and 
the  rights  of  the  citizen  under  it,  are  positive  and  practical  regula- 
tions plainly  written  down.  The  people  of  the  United  States  have 
delegated  to  it  certain  enumerated  powers,  and  forbidden  it  to  ex- 
ercise others.  It  has  no  power  over  the  person  or  property  of  a 
citizen  but  what  the  citizens  of  the  United  States  have  granted. 
And  no  laws  or  usages  of  other  nations,  or  reasoning  of  statesmen 
or  jurists  upon  the  relations  of  master  and  slave,  can  enlarge  the 
powers  of  the  government,  or  take  from  the  citizens  the  rights  they 
have  reserved.  And  if  the  constitution  recognizes  the  right  of 
property  of  the  master  in  a  slave,  and  makes  no  distinction  be- 
tween that  description  of  property  and  other  property  owned  by 
a  citizen,  no  tribunal,  acting  under  the  authority  of  the  United 
States,  whether  it  be  legislative,  executive,  or  judicial,  has  a  right 
to  draw  such  a  distinction,  or  deny  to  it  the  benefit  of  the  pro- 
visions and  guarantees  which  have  been  provided  for  the  protec- 


DECEMBER  TERM,  1856.  55 

■ ■ ■ -^  .  I      ■  -  M  ■    ■ 

Dred  Scott  v.  Sandford.  [Opinion  op  the  Court. 

tion  of  private  property  against  the  encroachments  of  the  govern- 
ment. 

Now,  as  we  have  already  said  in  an  earlier  part  of  this  opinion, 
upon  a  different  point,  the  right  of  property  in  a  slave  is  distinctly 
and  expressly  affirmed  in  the  constitution.  The  right  to  traffic  in 
it,  like  an  ordinary  article  of  merchandise  and  property,  was  guar- 
antied to  the  citizens  of  the  United  States,  in  every  State  that 
might  desire  it,  for  twenty  years.  And  the  government 
in  express  terms  is  pledged  to  protect  *  it  in  all  future  [  *  452  ] 
time,  if  the  slave  escapes  from  his  owner.  This  is  done 
in  plain  words — too  plain  to  be  misunderstood.  And  no  word  can 
be  found  in  the  constitution  which  gives  congress  a  greater  power 
over  slave  property,  or  which  entitles  property  of  that  kind  to  less 
protection  than  property  of  any  other  description.  The  only  power 
conferred  is  the  power  coupled  with  the  duty  of  guarding  and  pro- 
tecting the  owner  in  his  rights. 

Upon  these  considerations,  it  is  the  opinion  of  the  court  that 
the  act  of  congress  which  prohibited  a  citizen  from  holding  and 
owning  property  of  this  kind  in  the  territory  of  the  United  States 
north  of  the  line  therein  mentioned,  is  not  warranted  by  the  con- 
stitution, and  is  therefore  void  ;  and  that  neither  Dred  Scott  him- 
self, nor  any  of  his  family,  were  made  free  by  being  carried  into 
this  territory ;  even  if  they  had  been  carried  there  by  the  owner, 
with  the  intention  of  becoming  a  permanent  resident. 

We  have  so  far  examined  the  case,  as  it  stands  under  the  consti- 
tution of  the  United  States,  and  the  powers  thereby  delegated  to 
the  federal  government. 

But  there  is  another  point  in  the  case  which  depends  on  State 
power  and  State  law.  And  it  is  contended,  on  the  part  of  the 
plaintiff,  that  he  is  made  free  by  being  taken  to  Rock  Island,  in 
the  State  of  Illinois,  independently  of  his  residence  in  the  territory 
of  the  United  States  ;  and  being  so  made  free,  he  was  not  again 
reduced  to  a  state  of  slavery  by  being  brought  back  to  Missouri. 

Our  notice  of  this  part  of  the  case  will  be  very  brief;  for  the 
principle  on  which  it  depends  was  decided  in  this  court,  upon  much 
consideration,  in  the  case  of  Strader  et  al.  v.  Graham,  reported  in 
10th  Howard,  82.  In  that  case,  the  slaves  had  been  taken  from 
Kentucky  to  Ohio,  with  the  consent  of  the  owner,  and  afterwards 
brought  back  to  Kentucky.  And  this  court  held  that  their  status 
or  condition,  as  free  or  slave,  depended  upon  the  laws  of  Kentucky, 
when  they  were  brought  back  into  that  State,  and  not  of  Ohio; 
and  that  this  court  had  no  jurisdiction  to  revise  the  judgment  of  a 
State  court  upon  its  own  laws.     This  was  the  point  directly  before 
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the  court,  and  the  decision  that  this  court  had  not  jurisdiction 
turned  upon  it,  as  will  be  seen  by  the  report  of  the  case. 

So  in  this  case.  As  Scott  was  a  slave  when  taken, into  the  State 
of  Illinois  by  his  owner,  and  was  there  held  as  such,  and  brought 
back  in  that  character,  his  staftts,  as  free  or  slave,  depended  on  the 
laws  of  Missouri,  and  not  of  Illinois. 

It  has,  however,  been  urged  in  the  argument,  that  by  the  laws 
of  Missouri  he  was  free  on  his  return,  and  that  this  case, 
[  *  453  ]  *  therefore,  cannot  be  governed  by  the  case  of  Strader  et  al. 
V.  Graham,  where  it  appeared,  by  the  laws  of  Kentucky, 
that  the  plaintiffs  continued  to  be  slaves  on  their  return  from  Ohio. 
But  whatever  doubts  or  opinions  may,  at  one  time,  have  been 
entertained  upon  this  subject,  we  are  satisfied,  upon  a  careful  ex- 
amination of  all  the  cases  decided  in  the  State  courts  of  Missouri 
referred  to,  that  it  is  now  firmly  settled  by  the  decisions  of  the 
highest  court  in  the  State,  that  Scott  and  his  family  upon  their 
return  were  not  free,  but  were,  by  the  laws  of  Missouri,  the  prop- 
erty of  the  defendant ;  and  that  the  circuit  court  of  the  United 
States  had  no  jurisdiction,  when,  by  the  laws  of  the  State,  the 
plaintiff  was  a  slave,  and  not  a  citizen. 

Moreover,  the  plaintiff,  it  appears,  brought  a  similar  action 
against  the  defendant  in  the  State  court  of  Missouri,  claiming  the 
freedom  of  himself  and  his  family  upon  the  same  grounds  and  the 
same  evidence  upon  which  he  relies  in  the  case  before  the  court. 
The  case  was  carried  before  the  supreme  court  of  the  State;  was 
fully  argued  there;  and  that  court  decided  that  neither  the  plaintiff 
nor  his  family  were  entitled  to  freedom,  and  were  still  the  slaves 
of  the  defendant;  and  reversed  the  judgment  of  the  inferior  State 
court,  which  had  given  a  different  decision.  If  the  plaintiff  sup- 
posed that  this  judgment  of  the  supreme  court  of  the  State  was  er- 
roneous, and  that  this  court  had  jurisdiction  to  revise  and  reverse 
it,  the  only  mode  by  which  he  could  legally  bring  it  before  this 
court  was  by  writ  of  error  directed  to  the  supreme  court  of  the 
State,  requiring  it  to  transmit  the  record  to  this  court.  If  this  had 
been  done,  it  is  too  plain  ibr  argument  that  the  writ  must  have 
been  dismissed  for  want  of  jurisdiction  in  this  court.  The  .case  of 
Strader  and  others  v,  Graham  is  directly  in  point;  and,  indeed,  in- 
dependent of  any  decision,  the  language  of  the  25th  section  of  the 
act  of  1789  is  too  clear  and  precise  to  admit  of  controversy. 

But  the  plaintiff  did  not  pursue  the  mode  prescribed  by  law  for 
bringing  the  judgment  of  a  State  court  before  this  court  for  re- 
vision, but  suffered  the  case  to  be  remanded  to  the  inferior  State 
court,  where  it  is  still  continued,  and  is,  by  agreement  of  parties, 
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to  await  the  judgment  of  this  court  on  the  point.  All  of  tliis  ap- 
pears on  the  record  before  us,  and  by  the  printed  report  ot  the 
case. 

And  while  the  case  is  yet  open  and  pending  in  the  inferior  State 
court,  the  plaintiff  goes  into  the  circuit  court  of  the  United  States, 
upon  the  same  case  and  the  same  evidence,  and  against  the  same 
])arty,  and  proceeds  to  judgment,  and  then  brings  here  the  same 
case  from  the  circuit  court,  which  the  law  would  not  have 
permitted  him  to  bring  directly  from  the  *State  court.  [*454] 
And  if  this  court  takes  jurisdiction  in  this  form,  the  re- 
sult, so  far  as  the  rights  of  the  respective  parties  are  concerned,  is 
in  every  respect  substantially  the  same  as  if  it  had  in  open  viola- 
tion of  law  entertained  jurisdiction  over  the  judgment  of  the  State 
court  upon  a  writ  of  error,  and  revised  and  reversed  its  judgment 
upon  the  ground  that  its  opinion  upon  the  question  of  law  was 
erroneous.  It  would  ill  become  this  court  to  sanction  such  an 
attempt  to  evade  the  law,  or  to  exercise  an  appellate  power  in  this 
circuitous  way,  which  it  is  forbidden  to  exercise  in  the  direct  and 
regular  and  invariable  forms  of  judicial  proceedings. 

Upon  the  whole,  therefore,  it  is  the  judgment  of  this  court,  that 
it  appears  by  the  record  before  us  that  the  plaintiff  in  error  is  not 
a  citizen  of  Missouri,  in  the  sense  in  which  that  word  is  used  in  the 
constitution;  and  that  the  circuit  court  of  the  United  States,  for 
that  reason,  had  no  jurisdiction  in  the  case,  and  could  give  no  judg- 
ment in  it.  Its  judgment  for  the  defendant  must,  consequently,  be 
reversed,  and  a  mandate  issued,  directing  the  suit  to  be  dismissed 
for  want  of  jurisdiction. 

Mr.  Justice  Wayne.  Concurring  as  I  do  entirely  in  the  opinion 
of  the  court,  as  it  has  been  written  and  read  by  the  chief  justice — 
without  any  qualification  of  its  reasoning  or  its  conclusions — I  shall 
neither  read  nor  file  an  opinion  of  my  own  in  this  case,  which  I  pre- 
pared when  I  supposed  it  might  be  necessary  and  proper  for  me  to 
do  so. 

The  opinion  of  the  court  meets  fully  and  decides  every  point 
which  was  made  in  the  argument  of  the  case  by  the  counsel  on 
either  side  of  it.  Nothing  belonging  to  the  case  has  been  left  un- 
decided, nor  has  any  point  been  discussed  and  decided  which  was 
not  called  for  by  the  record,  or  which  was  not  necessary  for  the  ju- 
dicial disposition  of  it,  in  the  way  that  it  has  been  done,  by  more 
than  a  majority  of  the  court. 

In  doing  this,  the  court  neither  soiight  nor  made  the  case.  It 
was  brought  to  us  in  the  course  of  that  administration  of  the  laws 
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which  congress  has  enacted,  for  the  review  of  cases  from  the  circuit 
courts  by  the  supreme  court. 

In  our  action  upon  it,  we  have  only  discharged  our  duty  as  a  dis- 
tinct and  efficient  department  of  the  government,  as  the  framers  of 
the  constitution  meant  the  judiciary  to  be,  and  as  tlie  States  of  the 
Union  and  the  people  of  those  States  intended  it  should  be,  when 
thev  ratified  the  constitution  of  the  United  States. 

The  case  involves  private  rights  of  value,  and  constitutional  prin- 
ciples of  the  highest  importance,  about  which  there  had 
[  *455  ]  *become  such  a  difference  of  opinion,  that  the  peace  and 
harmony  of  the  country  required  the  settlement  of  them 
by  judicial  decision. 

It  would  certainly  be  a  subject  of  regret,  that  the  conclusions  of 
the  court  have  not  been  assented  to  by  all  of  its  members,  if  I  did 
not  know  from  its  history  and  my  own  experience  how  rarely  it  has 
happened  that  the  judges  have  been  unanimous  upon  constitutional 
questions  of  moment,  and  if  our  decision  in  this  case  had  not  been 
made  by  as  large  a  majority  of  them  as  has  been  usually  had  on 
constitutional  questions  of  importance. 

Two  of  the  judges,  Mr.  Justices  McLean  and  Curtis,  dissent  from 
the  opinion  of  the  court.  A  third,  Mr.  Justice  Nelson,  gives  a  sep- 
arate opinion  upon  a  single  point  in  tlie  case,  with  which  I  concur, 
assuming  that  the  circuit  court  had  jurisdiction;  but  he  abstains 
altogether  from  expressing  any  opinion  upon  the  eighth  section  of 
the  act  of  1820,  known  commonly  as  the  Missouri  Compromise  law, 
and  six  of  us  declare  that  it  was  unconstitutional. 

But  it  has  been  assumed,  that  this  court  has  acted  extra-judicially 
in  giving  an  opinion  upon  the  eighth  section  of  the  act  of  1820,  be- 
cause, as  it  has  decided  that  the  circuit  court  had  no  jurisdiction  of 
the  case,  this  court  had  no  jurisdiction  to  examine  the  case  upon  its 
merits. 

But  the  error  of  such  an  assertion  has  arisen  in  part  from  a  mis- 
apprehension of  what  has  been  heretofore  decided  bj^  the  supremo 
court,  in  cases  of  a  like  kind  with  that  before  us;  in  part,  from  a 
misapplication  to  the  circuit  courts  of  the  United  States,  of  tlie  rules 
of  pleading  concerning  pleas  to  the  jurisdiction  which  prevail  in 
common-law  courts;  and  from  its  having  been  forgotten  that  this 
case  was  not  brought  to  this  court  by  appeal  or  writ  of  error  from  a 
State  court,  but  by  a  writ  of  error  to  the  circuit  court  of  the  United 
States. 

The  cases  cited  by  the  chief  justice  to  show  that  this  court  has 
now  only  done  what  it  has  repeatedly  done  before  in  other  cases, 
without  any  question  of  its  correctness,  speak  for  themselves.     The 
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differences  between  the  rules  concerning  pleas  to  the  jurisdiction  in 
the  courts  of  the  United  States  and  common-law  courts  have  been 
stated  and  sustained  by  reasoning  and  adjudged  cases;  and  it  has 
been  shown  that  writs  of  error  to  a  State  court  and  to  the  circuit 
courts  of  the  United  States  are  to  be  determined  by  different  laws 
and  principles.  In  the  first,  it  is  our  duty  to  ascertain  if  this  court 
lias  jurisdiction,  under  the  twenty -fifth  section  of  the  judiciary  act, 
to  review  the  case  from  the  State  court;  and  if  it  shall  be  found  that 
it  has  not,  the  case  is  at  end,  so  far  as  this  court  is  con- 
cerned; for  our  power  *to  review  the  case  upon  its  merits  [  *456  ] 
has  been  made,  by  the  twenty-fifth  section,  to  depend  upon 
its  having  jurisdiction;  when  it  has  not,  this  court  cannot  criticise, 
controvert,  or  give  any  opinion  upon  the  merits  of  a  case  from  a 
'State  court. 

But  in  a  case  brought  to  this  court,  by  appeal  or  by  writ  of  error 
from  a  circuit  court  of  the  United  States^  we  begin  a  review  of  it, 
not  by  inquiring  if  this  court  has  jurisdiction^  but  if  that  court  has 
it.  If  the  ca.se  has  been  decided  by  that  court  upon  its  merits,  but 
the  record  shows  it  to  be  deficient  in  those  averments  whicli  by  the 
law  of  the  United  States  must  be  made  by  the  plaintifi"  in  the  action, 
to  give  the  court  jurisdiction  of  his  case,  we  send  it  back  to  the  court 
from  which  it  was  brought,  with  directions  to  be  dismissed,  though 
it  has  been  decided  there  upon  its  merits. 

So,  in  a  case  containing  the  averments  by  the  plaintiff  which  are 
necessary  to  give  the  circuit  court  jurisdiction,  if  the  defendant  shall 
file  his  plea  in  abatement  denying  the  truth  of  them,  and  the  plain- 
tiff shall  demur  to  it,  and  the  court  should  erroneously  sustain  the 
plaintiff's  demurrer,  or  declare  the  plea  to  be  insufficient,  and  by 
doing  so  require  the  defendant  to  answer  over  by  a  plea  to  the  merits, 
and  shall  decide  the  case  upon  such  pleading^  this  court  has  the  same 
authority  to  inquire  into  the  jurisdiction  of  that  court  to  do  so,  and 
to  correct  its  error  in  that  regard,  that  it  had  in  the  other  case  to 
correct  its  error,  in  trying  a  case  in  which  the  plaintiff  had  not 
made  those  averments  which  were  necessary  to  give  the  court  juris- 
diction. In  both  cases  the  record  is  resorted  to,  to  determine  the 
point  of  jurisdiction ;  but,  as  the  power  of  review  of  cases  from  a 
federal  court,  by  this  court,  is  not  limited  by  the  law  to  a  part  of 
the  case,  this  court  may  correct  an  error  upon  the  merits ;  and  there 
is  the  same  reason  for  correcting  an  erroneous  judgment  of  the  cir- 
cuit court,  where  the  want  of  jurisdiction  appears  from  any  part  of 
the  record,  that  there  is  for  declaring  a  want  of  jurisdiction  for  a 
want*  of  necessary  averments.  Any  attempt  to  control  the  court 
from  doing  so  by  the  technical  common-law  rules  of  pleading  in 
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cases  of  jurisdiction,  when  a  deiendant  has  been  denied  his  plea  to 
it  J  would  tend  to  enlarge  the  jurisdiction  of  the  circuit  court,  by 
limiting  tliis  court's  review  of  its  judgments  in  that  particular. 
But  I  will  not  argue  a  point  already  so  fully  discussed.  I  have 
every  confidence  in  the  opinion  of  the  court  upon  the  point  of  juris- 
diction, and  do  not  allow  myself  to  doubt  that  the  error  of  a  con- 
trary conclusion  will  be  fully  understood  by  all  who  shall  read  the 
argument  of  the  chief  justice. 

I  have  already  said  that  the  opinion  of  the  court  has  my  unqual- 
ified assent. 

[  *  457  ]  *  Mr.  Justice  Nelson.  I  shall  proceed  to  state  the 
grounds  upon  which  I  have  arrived  at  the  conclusion, 
that  the  judgment  of  the  court  below  should  be  affirmed.  The 
suit  was  brought  in  the  court  below  by  the  plaintiff*,  for  the  pur- 
pose of  asserting  his  freedom,  and  that  of  Harriet,  his  wife,  and  two 
children. 

The  defendant  plead,  in  abatement  to  the  suit,  that  the  cause 
of  action,  if  any,  accrued  to  the  plaintiff  out  of  the  jurisdiction  of 
the  court,  and  exclusively  within  the  jurisdiction  of  the  courts  of 
the  State  of  Missouri ;  for,  that  the  said  plaintiff  is  not  a  citizen  of 
the  State  of  Missouri,  as  alleged  in  the  declaration,  because  he  is  a 
negro  of  African  descent ;  his  ancestors  were  of  pure  African  blood, 
and  were  brought  into  this  country  and  sold  as  negro  slaves. 

To  this  plea  the  plaintiff  demurred,  and  the  defendant  joined  in 
demurrer.  The  court  below  sustained  the  demurrer,  holding  that 
the  plea  was  insuffici^^nt  in  law  to  abate  the  suit. 
The  defendant  then  plead  over  in  bar  of  the  action: 
1.  The  general  issue.  2.  That  the  plaintiff  was  a  negro  slave, 
the  lawiul  property  of  the  defendant.  And  3.  That  Harriet,  the 
wife  of  said  plaintiff,  and  the  two  children,  were  the  lawful  slaves 
of  the  said  defendant.  Issue  was  taken  upon  these  pleas,  and  the 
cause  went  down  to  trial  before  the  court  and  jury,  and  an  agreed 
8tat«  of  facts  was  presented,  upon  which  the  trial  proceeded,  and 
resulted  in  a  verdict  for  the  defendant,  under  the  instructions  of 
the  court. 

The  facts  agreed  upon  were  substantially  as  follows : 
That  in  the  year  1834,  the  plaintiff,  Scott,  was  a  negro  slave  of 
Dr.  Emerson,  who  was  a  surgeon  in  the  army  of  the  United  States ; 
and  in  that  year  he  took  the  plaintiff  from  the  State  of  Missouri  to 
the  military  post  at  Rock  Island,  in  the  State  of  Illinois,  and  held 
him  there  as  a  slave  until  the  month  of  April  or  May,  1836.*  At 
this  date,  Dr.  Emerson  removed,  with  the  plaintiff,  from  the  Rock 
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Island  post  to  the  military  post  at  Fort  SnelHng,  situate  on  the 
west  bank  of  the  Mississipj)!  river,  in  the  territory  of  upper  Louis- 
iana, and  north  of  the  latitude  thirty-six  degrees  thirty  minutes, 
and  north  of  the  State  of  Missouri.  That  he  held  the  plaintiflF  in 
slavery,  at  Fort  Snelling,  from  the  last-mentioned  date  until  the 
year  1838. 

That  in  the  year  1835,  Harriet,  mentioned  in  the  declaration, 
was  a  negro  slave  of  Major  Taliaferro,  who  belonged  to  the  army 
of  the  United  States ;  and  in  that  year  he  took  her  to  Fort  Snelling, 
alreadj'  mentioned,  and  kept  her  there  as  a  slave  until  the  year 
1836,  and  then  sold  and  delivered  her  to  Dr.  Emerson,  who  held 
her  in  slavery,  at  Fort  Snelling,  until  the  year  1838.  That 
in  the  year  1836,  the  plaintiff  and  Harriet  *  were  married,  [*  458  ] 
at  Fort  Snelling,  with  the  consent  of  their  master.  The 
two  children,  Eliza  and  Lizzie,  are  the  fruit  of  this  marriage.  The 
first  is  about  fourteen  years  of  age,  and  was  born  on  board  the 
steamboat  Gipsey,  north  of  the  State  of  Missouri,  and  upon  the  Mis- 
sissippi river;  the  other,  about  seven  years  of  age,  was  born  in  the 
State  of  Missouri,  at  the  military  post  called  Jefferson  Barracks. 

In  1838,  Dr.  Emerson  removed  the  plaintiff,  Harriet,  and  their 
daughter  Eliza,  from  Fort  Snelling  to  the  State  of  Missouri,  where 
they  have  ever  since  resided.  And  that,  before  the  commencement 
of  this  suit,  they  were  sold  by  the  doctor  to  Sandford,  the  defend- 
ant, who  has  claimed  and  held  them  as  slaves  ever  since. 

The  agreed  case  also  states  that  the  plaintiff  brought  a  suit  for 
his  freedom,  in  the  circuit  court  of  the  State  of  Missouri,  on  which 
a  judgment  was  rendered  in  his  favor;  but  that,  on  a  writ  of  error 
from  the  supreme  court  of  the  State,  thejudgment  of  the  court 
below  was  reversed,  aud  the  cause  remanded  to  the  circuit  for  a  new 
trial. 

On  closing  the  testimony  in  the  court  below,  the  counsel  for  the 
plaintiff  prayed  the  court  to  instruct  the  jury  upon  the  agreed  state 
of  facts,  that  they  ought  to  find  for  the  plaintiff;  when  the  court 
refused,  and  instructed  them  that,  upon  the  facts,  the  law  was  with 
the  defendant. 

With  respect  to  the  plea  in  abatement,  which  went  to  the  citi- 
zenship of  the  plaintiff,  and  his  competency  to  bring  a  suit  in  the 
federal  courts,  the  common-law  rule  of  pleading  is,  that  upon  a 
judgment  against  the  plea  on  demurrer,  and  that  the  defendant 
answer  over,  and  the  defendant  submits  to  the  judgment,  and  pleads 
over  to  the  merits,  the  plea  in  abatement  is  deemed  to  be  waived, 
and  is  not  afterwards  to  be  regarded  as  a  part  of  the  record  in  de- 
ciding upon  the  rights  of  the  parties.     There  is  some  question. 


62  SUPREME  COURT  OP  THE  UNITED  STATES. 

Mr.  Justice  Nelson.]  The  Dred  Scott  (^ase. 

however,  whether  this  rule  of  pleading  applies  to  the  peculiar  sys- 
tem and  jurisdiction  of  the  federal  courts.  As,  in  these  courts,  if 
the  facts  appearing  on  the  record  show  that  the  circuit  court  had 
no  jurisdiction,  its  judgment  will  be  reversed  in  the  appellate 
court  for  that  cause,  and  the  case  remanded  with  directions  to  be 
dismissed. 

In  the  view  we  have  taken  of  the  case,  it  will  not  be  necessary  to 
pass  upon  this  question,  and  we  shall  therefore  proceed  at  once  to 
an  examination  of  the  case  upon  its  merits.  The  question  upon  the 
merits,  in  general  terms,  is,  whether  or  not  the  removal  of  the 
plaintiff,  who  was  a  slave,  with  his  master,  from  the  State  of  Mis- 
souri to  the  State  of  Illinois,  with  a  view  to  a.  temporary 
[*459]  residence,  and  after  such  residence  and  *  return  to  the 
slave  State,  such  residence  in  the  free  State  works  an 
emancipation. 

As  appears  from  an  agreed  statement  of  facts,  this  question  has 
been  before  the  highest  court  of  the  State  of  Missouri,  and  a  judg- 
ment rendered  that  this  residence  in  the  free  State  has  no  such 
effect;  but,  on  the  contrary,  that  his  original  condition  continued 
unchanged. 

The  court  below,  the  circuit  court  of  the  United  States  for  Mis- 
souri, in  which  this  suit  was  afterwards  brought,  followed  the 
decision  of  the  State  court,  and  rendered  a  like  judgment  against 
the  plaintiff. 

The  argument  against  these  decisions  is,  that  the  laws  of  Illinois, 
forbidding  slavery  within  her  territory,  had  the  effect  to  set  the 
slave  free  while  residing  in  that  State,  and  to  impress  upon  him 
the  condition  and  status  of  a  freeman ;  and  that,  by  force  of  these 
laws,  this  status  and  condition  accompanied  him  on  his  return  to 
the  slave  State,  and  of  consequence  he  could  not  be  there  held  as  a 
slave. 

This  question  has  been  examined  in  the  courts  of  several  of  the 
slaveholding  States,  and  different  opinions  expressed  and  conclu- 
sions arrived  at.  We  shall  hereafter  refer  to  some  of  them,  and  to 
the  principles  upon  which  they  are  founded.  Our  opinion  is,  that 
the  question  is  one  which  belongs  to  each  State  to  decide  for  itself, 
either  by  its  legislature  or  courts  of  justice ;  and  hence,  in  respect 
to  the  case  before  us,  to  the  State  of  Missouri — ^a  question  exclu- 
sively of  Missouri  law,  and  which,  when  determined  by  that  State, 
it  is  the  duty  of  the  federal  courts  to  follow  it.  In  other  words, 
except  in  cases  where  the  power  is  restrained  by  the  constitution  of 
the  United  States,  the  law  of  the  State  is  supreme  over  the  subject 
of  slavery  within  its  jurisdiction. 
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As  a  practical  illustration  of  the  principle,  we  may  refer  to  the 
legislation  of  the  free  States  in  abolishing  slavery,  and  prohibiting 
its  introduction  into  their  territories.  Confessedly,  except  as  re- 
strained by  the  federal  constitution,  they  exercised,  and  rightfully, 
complete  and  absolute  power  over  the  subject.  Upon  what  prin- 
ciple, then,  can  it  be  denied  to  the  State  of  Missouri?  The  power 
flows  from  the  sovereign  character  of  the  States  of  this  Union  ; 
sovereign,  not  merely  as  respects  the  federal  government — except 
as  they  have  consented  to  its  limitation — but  sovereign  as  respects 
each  other.  Whether,  therefore,  the  State  of  Missouri  will  recog- 
nize or  give  effect  to  the  laws  of  Illinois  within  her  territories  on 
the  subjects  of  slavery,  is  a  question  for  her  to  determine.  Nor  is 
there  any  constitutional  power  in  this  government  that  can  right- 
fully control  her. 

*  Every  State  or  nation  possesses  an  exclusive  sover-  [*460] 
eignty  and  jurisdiction  within  her  own  territory ;  and  her 
laws  affect  and  bind  all  property  and  persons  residing  within  it. 
It  may  regulate  the  manner  and  circumstances  under  which  prop- 
erty is  held,  and  the  condition,  capacity,  and  state  of  all  persons 
therein;  and,  also,  the  remedy  and  modes  of  administering  justice. 
And  it  is  equally  true,  that  no  State  or  nation  can  affect  or  bind 
property  out  of  its  territory,  or  persons  not  residing  within  it.  No 
State,  therefore,  can  enact  laws  to  operate  beyond  its  own  domin- 
ions, and,  if  it  attempts  to  do  so,  it  may  be  lawfully  refused  obedi- 
ence. Such  laws  can  have  no  inherent  authority  extra- territorially. 
This  is  the  necessary  result  of  the  independenceof  distinct  and  sep- 
arate sovereignties. 

Now,  it  follows  from  these  principles,  that  whatever  force  or 
effect  the  laws  of  one  State  or  nation  may  have  in  the  territories 
of  another,  must  depend  solely  upon  the  laws  and  municipal  regu- 
lations of  the  latter,  upon  its  own  jurisprudence  and  polity,  and 
upon  its  own  express  or  tacit  consent. 

Judge  Story  observes,  in  his  Conflict  of  Laws,  (p.  24,)  ''that  a 
State  may  prohibit  the  operation  of  all  foreign  laws,  and  the  rights 
growing  out  of  them,  within  its  territories."  ''And  that  when  its 
code  speaks  positively  on  the  subject,  it  must  be  obeyed  by  all  per- 
sons who  are  within  reach  of  its  sovereignty ;  when  its  customary 
unwritten  or  common  law  speaks  directly  on  the  subject,  it  is  equally 
to  be  obeyed." 

Nations,  from  convenience  and  comity,  and  from  mutual  inter- 
est, and  a  sort  of  moral  necessity  to  do  justice,  recognize  and  ad- 
minister the  laws  of  other  countries.  But,  of  the  nature,  extent, 
and  utility  of  them,  respecting  property,  or  the  state  and  condition 
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of  persons  within  her  territories,  each  nation  judges  for  itself;  and 
is  never  bound,  even  upon  tlie  ground  of  comity,  to  recognize  them, 
if  prejudicial  to  her  own  interests.  The  recognition  is  purely  from 
comity,  and  not  from  any  absolute  or  paramount  obligation. 

Judge  Story  again  observes,  (398,)  *'  that  the  true  foundation  and 
extent  of  the  obligation  of  the  laws  of  one  nation  within  another  is 
the  voluntary  consent  of  the  latter,  and  is  inadmissible  when  they 
are  contrary  to  its  known  interests.'*  And  he  adds,  '4n  the  silence 
of  any  positive  rule  aflSrming  or  denying  or  restraining  the  opera- 
tion of  the  foreign  laws,  courts  of  justice  presume  the  tacit  adoption 
of  them  by  their  own  government,  unless  they  are  repugnant  to  its 
policy  or.  ])rejudicial  to  its  interests."  (See  also  2  Kent  Com.  p. 
457;  13  Peters,  519,589.) 

These  princijdes  fully  establish,  that  it  belongs  to  the 
[  *  461  ]  *  sovereign  State  of  Missouri  to  determine  by  her  laws  the 
question  of  slavery  within  her  jurisdiction,  subject  only  to 
such  limitations  as  may  be  found  in  Ihe  federal  constitution;  and, 
further,  that  the  laws  of  other  States  of  the  confederacy,  whether 
enacted  by  their  legislatures  or  expounded  by  their  courts,  can  have 
no  operation  within  her  territory,  or  affect  rights  growing  out  of 
her  own  laws  on  the  subject.  This  is  the  necessary  result  of  the 
independent  and  sovereign  character  of  the  State.  The  principle 
is  not  peculiar  to  the  Slate  of  Missouri,  but  is  equally  applicable 
to  each  State  belonging  to  the  confederacy.  The  laws  of  each  have 
no  extra-territorial  operation  within  the  jurisdiction  of  another,  ex- 
cept such  as  may  be  voluntarily  conceded  by  her  laws  or  courts  of 
justice.  To  the  extent  of  such  concession  upon  the  rule  of  comity 
of  nations,  the  foreign  law  may  operate,  as  it  then  becomes  a  part 
of  the  municipal  law  of  the  State.  When  determined  that  the  for- 
eign law  shall  have  effect,  the  municipal  law  of  the  State  retires, 
and  gives  place  to  the  foreign  law. 

In  view  of  these  principles,  let  us  examine  a  little  more  closely 
the  doctrine  of  those  who  maintain  that  the  law  of  Missouri  is  not 
to  govern  the  status  and  condition  of  the  plaintiff.  They  insist 
that  the  removal  and  temporary  residence  with  his  master  in  Illi- 
nois, where  slavery  is  inhibited,  had  the  effect  to  set  him  free,  and 
that  the  same  effect  is  to  be  given  to  the  law  of  Illinois,  within  the 
State  of  Missouri,  after  his  return.  Why  was  he  set  free  in  Illi- 
nois? Because  the  law  of  Missouri,  under  which  he  was  held  as  a 
slave,  had  no  operation  by  its  own  force  extra-territorially ;  and  the 
State  of  Illinois  refused  to  recognize  its  effect  within  her  limits, 
upon  principles  of  comity,  as  a  state  of  slavery  was  inconsistent 
with  her  laws,  and  contrary  to  her  policy.     But,  how  is  the  case 
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different  on  the  return  of  the  plaintiff  to  the  State  of  Missouri?  Is 
8he  bound  to  recognize  and  enforce  the  law  of  Illinois?  For,  un- 
less she  is,  the  status  and  condition  of  the  slave  upon  his  return 
remains  the  same  as  originally  existed.  Has  the  law  of  Illinois 
any  greater  force  within  the  jurisdiction  of  Missouri  than  the  laws 
of  the  latter  within  that  of  the  former?  Certainly  not.  They  stand 
upon  an  equal  footing.  Neither  has  any  force  extra-territorially, 
except  what  may  be  voluntarily  conceded  to  them. 

It  has  been  supposed,  by  the  counsel  for  the  plaintiff,  that  a 
rule  laid  down  by  Huberus  had  some  bearing  upon  this  question. 
Huberus  observes  that  *' personal  qualities,  impressed  by  the  laws 
of  any  place,  surround  and  accompany  the  person  wherever  he 
goes,  with  this  effect:  that  in  every  place  he  enjoys  and  is 
subject  to  the  same  law  which  other  persons  of  his  *cla8s  [  *462  ] 
elsewhere  enjoy  or  are  subject  to."  (De  Confl.  Leg.,  lib. 
1,  tit.  3,  sec.  12;  4  Dallas,  375  n.;  1  Story  Con.  Laws,  pp.  59,  60.) 

The  application  sought  to  be  given  to  the  rule  was  this:  that  as 
Dred  Scott  was  free  while  residing  in  the  State  of  Illinois,  by  the 
laws  of  that  State,  on  his  return  to  the  State  of  Missouri  he  carried 
with  him  the  personal  qualities  of  freedom,  and  that  the  same  effect 
must  be  given  to  his  status  there  as  in  the  former  State.  But  the 
diflBculty  in  the  case  is  in  the  total  misapplication  of  the  rule. 

These  personal  qualities,  to  which  Huberus  refers, 'are  those  im- 
pressed upon  the  individual  by  the  law  of  the  domicile;  it  is  this 
that  the  author  claims  should  be  permitted  to  accompany  the  per- 
son into  whatever  country  he  might  go,  and  should  supersede  the 
law  of  the  jdace  where  he  had  taken  up  a  temporary  residence. 

Now,  as  the  domicile  of  Scott  was  in  the  State  of  Missouri,  where 
he  was  a  slave,  and  from  whence  he  was  taken  by  his  master  into 
Illinois  for  a  temporary  residence,  according  to  the  doctrine  of  Hu- 
berus, the  law  of  his  domicile  would  have  accompanied  him,  and 
during  his  residence  there  he  would  remain  in  the  same  condition 
as  in  the  State  of  Missouri.  In  order  to  have  given  effect  to  the 
rule,  as  claimed  in  the  argument,  it  should  have  been  first  shown 
that  a  domicile  had  been  acquired  in  the  free  State,  which  cannot 
be  pretended  upon  the  agreed  facts  in  the  case.  But  the  true  an- 
swer to  the  doctrine  of  Huberus  is,  that  the  rule,  in  any  aspect  in 
which  it  may  be  viewed,  has  no  bearing  upon  either  side  of  the 
question  before  us,  even  if  conceded  to  the  extent  laid  down  by  the 
author;  for  he  admits  that  foreign  governments  give  effect  to  these 
laws  of  the  domicile  no  further  than  they  are  consistent  with  their 
own  laws,  and  not  prejudicial  to  their  own  subjects ;  in  other  words,' 
their  force  and  effect  depend  upon  the  law  of  comity  of  the  foreign 
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government.  We  should  add,  also,  that  this  general  lule  of  Hu- 
berns,  referred  to,  has  not  been  admitted  in  the* practice  of  nations, 
nor  in  it  sanctioned  by  the  most  approved  jurists  of  international 
law.  (Story  Con.  sees.  91,  96,  103,  104;  2  Kent  Com.  pp.  457, 
468;  1  Burge  Con.  Laws,  pp.  12,  12*7.) 

We  come  now  to  the  decision  of  this  court  in  the  case  of  Strader 
ct  al.  V,  Graham,  (10  How.  p.  2.)  The  case  came  up  from  the  court 
of  appeals,  in  the  State  of  Kentucky.  The  question  in  the  case  was, 
whether  certain  slaves  of  Graham,  a  resident  of  Kentucky,  who  had 
been  employed  temporarily  at  several  phices  in  the  State  of  Ohio, 
with  their  master's* consent,  and  had  returned  to  Ken- 
[*463]  tucky  into  his  service,  had  thereby  *  become  entitled  to 
their  freedom.  The  court  of  appeals  held  that  they  had 
not.  The  case  was  brought  to  this  court  under  the  twenty-fifth 
section  of  the  judiciary  act.  This  court  held  that  it  had  no  juris- 
diction, for  the  reason,  the  question  was  one  that  belonged  exclu- 
sively to  the  State  of  Kentucky.  The  chief  justice,  in  delivering  the 
opinion  of  the  court,  observed  that  *' every  State  has  an  undoubted 
right  to  determine  the  static  or  domestic  and  social  condition  of  the 
persons  domiciled  within  its  territory,  except  in  so  far  as  the  pow- 
ers of  the  States  in  this  respect  are  restrained,  or  duties  and  obliga- 
tions imposed  upon  them,  by  the  constitution  of  the  United  States. 
There  is  nothing  in  the  constitution  of  the  United  States,  he  ob- 
serves, that  can  in  any  degree  control  the  law  of  Kentucky  upon 
this  subject.  And  the  condition  of  the  negroes,  therefore,  as  to 
freedom  or  slavery,  after  their  return,  depended  altogether  upon 
the  laws  of  that  State,  and  could  not  be  influenced  by  tlie  laws  of 
Ohio.  It  was  exclusively  in  the  power  of  Kentucky  to  determine, 
for  herself,  whether  their  employment  in  another  State  should  or 
should  not  make  them  free  on  their  return." 

It  has  been  supposed,  in  the  argument  on  the  part  of  the  plain- 
tiff, that  the  eighth  section  of  the  act  of  congress  passed  March  6, 
1820,  (3  St.  at  Large,  p.  544,)  which  prohibited  slavery  north  of 
thirty-six  degrees  thirty  minutes,  within  which  the  plaintiff  and 
his  wife  temporarily  resided  at  Fort  Snelling,  possessed  some  su- 
perior virtue  and  effect,  extra-territorially,  and  within  the  State 
of  Missouri,  beyond  that  of  the  laws  of  Illinois,  or  those  of  Ohio 
in  the  case  of  Strader  et  al,  v,  Graham.  A  similar  ground  was 
taken  and  urged  upon  the  court  in  the  case  just  mentioned,  under 
the  ordinance  of  1787,  which  was  enacted  during  the  time  of  the 
confederation,  and  re-enacted  by  congress  after  the  adoption  of  the 
constitution,  with  some  amendments  adapting  it  to  the  new  gov- 
ernment.    (1  St.  at  Large,  p.  50.) 
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In  answer  tx)  this  ground,  the  chief  justice,  in  delivering  the 
opinion  of  the  court,  observed  :  ''The  argument  assumes  that  the 
six  articles  which  that  ordinance  declares  to  be  perpetual,  are  still 
in  force  in  the  States  since  formed  within  the  territorv,  and  ad- 
mitted  into  the  Union.  If  this  proposition  could  be  maintained,  it 
would  not  alter  the  question ;  for  the  regulations  of  congress,  under 
the  old  confederation  or  the  present  constitution,  for  the  government 
of  a  particular  territory,  could  have  no  force  beyond  its  limits.  It 
certainly  could  not  restrict  the  power  of  the  States,  within  their 
respective  territories,  nor  in  any  manner  interfere  with  their  laws 
and  institutions,  nor  give  this  court  control  over  them. 

*  *'The  ordinance  in  question,  he  observes,  if  still  in  [  *  464  ] 
force,  could  have  no  more   operation  than  the  laws  of 
Ohio  in  the  State  of  Kentucky,  and  could  not  influence  the  decis- 
ion upon  the  rights  of  the  master  or  the  slaves  in  that  State." 

This  view,  thus  authoritatively  declared,  furnishes  a  couclusive 
answer  to  the  distinction  attempted  to  be  set  up  between  the  extra- 
territorial effect  of  a  State  law  and  the  act  of  congress  in  question. 

It  must  be  admitted  that  congress  possesses  no  power  to  regulate 
or  abolish  slavery  within  the  States;  and  that,  if  this  act  had  at- 
tempted any  such  legislation,  it  would  have  been  a  nullity.  And 
yet  the  argument  here,  if  there  be  any  force  in  it,  leads  to  the  result, 
that  effect  may  be  given  to  such  legislation  ;  for  it  is  only  by 
giving  the  act  of  congress  operation  within  the  State  of  Missouri, 
that  it  can  have  any  effect  upon  the  question  between  the  parties. 
Having  no  such  effect  directly,  it  will  be  difficult  to  maintain,  upon 
any  consistent  reasoning,  that  it  can  be  made  to  operate  indirectly 
upon  the  subject. 

The  argument,  we  think,  in  any  aspect  in  which  it  may  be 
viewed,  is  utterly  destitute  of  support  upon  any  principles  of  con- 
stitutional law,  as,  according  to  that,  congress  has  no  power  what- 
ever over  the  subject  of  slavery  within  the  State;  and  is  also  sulv 
versive  of  the  established  doctrine  of  international  jurisprudence, 
as,  according  to  that,  it  is  an  axiom  that  the  laws  of  one  govern- 
ment have  no  force  within  the  limits  of  another,  or  extra-territo- 
rially,  except  from  the  consent  of  the  latter. 

It  is  perhaps  not  unfit  to  notice,  in  this  connection,  that  many 
of  the  most  eminent  statesmen  and  jurists  of  the  country  enter- 
tain the  opinion  that  this  provision  of  the  act  of  congress,  even 
within  the  territory  to  which  it  relates,  was  not  authorized  by  any 
power  under  the  constitution.  The  doctrine  here  contended  for, 
not  only  upholds  its  validity  in  the  territory,  but  claims  for  it  effect 
beyond  and  within  the  limits  of  a  sovereign  State — an  effect,  m 
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iDsisted,  that  displaces  the  laws  of  the  »State,  and  substitutes  its 
own  provisions  in  their  place. 

The  consequences  of  any  such  construction  are  apparent.  If 
congress  possesses  the  power,  under  the  constitution,  to  abolish 
slavery  in  a  territory,  it  must  necessarily  possess  the  like  power  to 
establish  it.  It  cannot  be  a  one-sided  power,  as  may  suit  the  con- 
venience or  particular  views  of  the  advocates.  It  is  a  power,  if  it 
exists  at  all,  over  the  whole  subject ;  and  then  upon  the  i)roces8  of 
reasoning  which  seeks  to  extend  its  influence  beyond  the  territory, 
and  within  the  limits  of  a  State,  if  congress  should  estab- 
[  *  465  ]  lish,  instead  of  abolish,  slavery,  we  do  *not  see  but  that, 
if  a  slave  should  be  removed  from  the  territory  into  a  free 
State,  his  atatiis  would  accompany  him,  and  continue,  notwitlistand- 
ing  its  laws  against  slavery.  The  laws  of  the  free  State,  according 
to  the  argument,  would  be  displaced,  and  the  act  of  congress,  in 
its  effect,  be  substituted  in  their  place.  We  do  not  see  how  this 
conclusion  could  be  avoided,  if  the  construction  against  which  we 
are  contending  should  prevail.  We  are  satisfied,  however,  it  is 
unsound,  and  that  the  true  answer  to  it  is,  that  even  conceding,  for 
the  purpose  of  the  argument,  that  this  provision  of  the  act  of  con- 
gress is  valid  within  the  territory  for  which  it  was  enacted,  it  can 
have  no  operation  or  effect  beyond  its  limits,  or  within  the  jurisdic- 
tion of  a  State.  It  can  neither  displace  its  laws,  nor  change  the 
8tatu8  or  condition  of  its  inhabitants. 

Our  conclusion,  therefore,  is,  upon  this  branch  of  the  case,  that 
the  question  involved  is  one  depending  solely  upon  the  law  of  Mis- 
souri, and  that  the  federal  court  sitting  in  the  State,  and  trying  the 
case  before  us,  was  bound  to  follow  it. 

The  remaining  question  for  consideration  is,  what  is  the  law  of 
the  State  of  Missouri  on  this  subject?  And  it  would  be  a  sufficient 
answer  to  refer  to  the  judgment  of  the  highest  court  of  the  State  in 
the  very  case,  were  it  not  due  to  that  tribunal  to  state  somewhat  at 
large  the  course  of  decision  and  the  principles  involved,  on  account 
of  some  diversity  of  opinion  in  the  cases.  As  we  have  already 
stated,  this  case  was  originally  brought  in  the  circuit  court  of  the 
State,  which  resulted  in  a  judgment  for  the  plaintiff.  The  case  was 
carried  up  to  the  supreme  court  for  revision.  That  court  reversed 
the  judgment  below,  and  remanded  the  cause  to  the  circuit,  for  a 
new  trial.  In  that  state  of  the  proceeding,  a  new  suit  was  brought 
by  tho  plaintiff  in  the  circuit  court  of  the  United  States,  and  tried 
upon  the  issues  and  agreed  case  before  us,  and  a  verdict  and  judg- 
ment for  the  defendant,  that  court  following  the  decision  of  the 
supreme  court  of  the  State.     The  judgment  of  the  supreme  court  is 
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reported  in  the  16  Misso,  R.  p.  576.  The  court  placed  the  decision 
upon  the  temporary  residence  of  the  master  with  the  slaves  in  the 
State  and  territory  to  which  they  removed,  and  tlieir  return  to  the 
nlave  State;  and  upon  the  principles  of  international  law,  that  for- 
eijrn  laws  have  no  extra-territorial  force,  except  such  as  the  State 
within  which  they  are  sought  to  be  enforced  may  see  fit  to  extend 
to  them,  upon  the  doctrine  of  comity  of  nations. 

This  is  the  substance  of  the  grounds  of  the  decision. 

The  same  question  has  been  twice  before  that  court  since,  and 
the  same  judgment  given,  (15  Misso.  R.  595 ;  17  lb.  434.)    It  must 
be  admitted,  therefore,  as  the  settled  law  of  the  State, 
*  and,  according  to  the  decision  in  the  case  of  Strader  c^  [  *  466  ] 
al,  V,  Graham,  is  conclusive  of  the  case  in  this  court. 

It  is  said,  however,  that  the  previous  cases  and  course  of  decision 
in  the  State  of  Missouri  on  this  subject  were  different,  and  that  the 
courts  had  held  the  slave  to  be  free  on  his  return  from  a  temporary 
residence  in  the  free  State.  We  do  not  see,  were  this  to  be  ad- 
mitted^ that  the  circumstance  would  show  that  the  settled  course 
of  decision,  at  the  time  this  case  was  tried  in  the  court  below,  was 
not  to  be  considered  the  law  of  the  State.  Certainly,  it  must  be, 
unless  the  first  decision  of  a  principle  of  law  by  a  State  court  is  to 
be  permanent  and  irrevocable.  The  idea  seems  to  be,  that  the 
courts  of  a  State  are  not  to  change  their  opinions,  or,  if  they  do, 
the  first  decision  is  to  be  regarded  by  this  court  as  the  law  of  the 
State.  It  is  certain,  if  this  be  so,  in  the  case  before  us,  it  is  an  ex- 
ception to  the  rule  governing  this  court  in  all  other  cases.  But 
what  court  has  not  changed  its  opinions?  What  judge  has  not 
changed  his? 

Waiving,  however,  this  view,  and  turning  to  the  decisions  of 
the  courts  of  Missouri,  it  will  be  found  that  there  is  no  discrep- 
ancy between  the  earlier  and  the  present  cases  upon  this  subject. 
There  are  some  eight  of  them  reported  previous  to  the  decision  in 
the  case  before  us,  which  was  decided  in  1852.  The  last  of  the 
earlier  cases  was  decided  in  1836.  In  each  one  of  these,  with  two 
exceptions,  the  master  or  mistress  removed  into  the  free  State  with 
the  slave,  with  a  view  to  a  permanent  residence — in  other  words, 
to  make  that  his  or  her  domicile.  And  in  several  of  the  cases,  this 
removal  and  permanent  residence  were  relied  on,  as  the  ground  of 
the  decision  in  favor  of  the  plaintifl^.  All  these  cases,  therefore, 
are  not  necessarily  in  conflict  with  the  decision  in  the  case  before 
us,  but  consistent  with  it.  In  one  of  the  two  excepted  cases,  the 
master  had  hired  the  slave  in  the  State  of  Illinois  from  1817  to 
1825.     In  the  other,  the  master  was  an  officer  in  the  army,  and 
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removed  with  his  slave  to  the  military  post  of  Fort  Snelling,  and 
at  Prairie  du  Chien,  in  Michigan,  temporarily,  while  acting  under 
the  orders  of  his  government.  It  is  conceded  the  decision  in  this 
case  was  departed  from  in  the  case  before  ns,  and  in  those  that 
have  followed  it.  But  it  is  to  be  observed  tliat  these  subsequent 
cases  are  in  conformity  with  those  in  all  the  slave  States  bordering 
on  the  free — in  Kentucky,  (2  Marsh.  476;  5  B.  Munroe,  176;  9 
lb.  565)— in  Virginia,  (I  Rand.  15;  1  Leigh,  172;  10  Grattan, 
495)— in  Maryland,  (4  Harris  and  McHenry,  295,  322,  325.)  In 
conformity,  also,  with  the  law  of  England  on  this  subject,  Ex  parte 
Grace,  (2  Hagg.  Adm.  R.  94,)  and  with  the  opinions  of 
[  *  467  ]  the  *  most  eminent  jurists  of  the  country.  (Story's  Confl. 
396  a;  2  Kent  Com.  268  n.  ;  18  Pick.  193,  Chief  Justice 
Bhaw.  See  Corresp.  between  Lord  Stowell  and  Judge  Story,  1  vol. 
Life  of  Story,  p.  552,  558.) 

Lord  Stowell,  in  communicating  his  opinion  in  the  case  of  the 
slave  Grace  to  Judge  Story,  states,  in  his  letter,  what  the  question 
was  before  him,  namely:  "Whether  the  emancipation  of  a  slave 
brought  to  England  insured  a  complete  emancipation  to  him  on  his 
return  to  his  own  country,  or  whether  it  only  operated  as  a  suspen- 
sion of  slavery  in  England,  and  his  original  character  devolved  on 
him  again  upon  his  return."  He  observed,  *Hhe  question  had 
never  been  examined  since  an  end  was  put  to  slavery  fifty  years 
ago,"  having  reference  to  the  decision  of  Lord  Mansfield  in  the 
case  of  Somersett;  but  the  practice,  he  observed,  *'has  regularly 
been,  that  on  his  return  to  his  own  country,  the  slave  resumed 
his  original  character  of  slave."  And  so  Lord  Stowell  held  in  the 
case. 

Judge  Story,  in  his  letter  in  reply,  observes:  '*I  have  read  with 
great  attention  your  judgment  in  the  slave  case,  &c.  Upon  the 
fullest  consideration  which  I  have  been  able  to  give  the  subject,  I 
entirely  concur  in  your  views.  If  I  had  been  called  upon  to  pro- 
nounce a  judgment  in  a  like  case,  I  should  have  certainly  arrived 
at  the  same  result."  Again  he  observes:  "In  my  native  State, 
(Massachusetts,)  the  state  of  slavery  is  not  recognized  as  legal ; 
and  yet,  if  a  slave  should  come  hither,  and  afterwards  return  to 
his  own  home,  we  should  certainly  think  that  the  local  law  attached 
upon  him,  and  that  his  servile  character  would  be  redintegrated." 

We  may  .remark,  in  this  connection,  that  the  case  before  the 
Maryland  court,  already  referred  to,  and  which  was  decided  in 
1799,  presented  the  same  question  as  that  before  Lord  Stowell,  and 
received  a  similar  decision.  This  was  nearly  thirty  years  before 
the  decision  in  that  case,  which  was  in  1828.     The  court  of  appeals 
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observed,  in  deciding  the  Maryland  case,  that  '*  however  the  laws 
of  Great  Britain  in  such  instances,  operating  upon  such  persons 
there,  might  interfere  so  as  to  prevent  the  exercise  of  certain  acts 
by  the  masters,  not  permitted,  as  in  the  case  of  Somersett,  yet, 
upon  the  bringing  Ann  Joice  into  this  State,  (then  the  province 
of  Maryland,)  the  relation  of  master  and  slave  continued  in  its  ex- 
tent, as  authorized  by  the  laws  of  this  State.'*  And  Luther  Martin, 
one  of  the  counsel  in  that  case,  stated,  on  the  argument,  that  the 
question  had  been  previously  decided  the  same  way  in  the  case  of 
slaves  returning  from  a  residence  in  Pennsylvania,  where  they  had 
become  free  under  her  laws. 

The  State  of  Louisiana,  whose  courts  had  gone  further 
in  *  holding  the  slave  free  on  his  return  from  a  residence  [  *  468  ] 
in  a  free  State  than  the  courts  of  her  sister  States,  has 
settled  the  law,  by  an  act  of  her  legislature,  in  conformity  with  the 
law  of  the  court  of  Missouri  in  the  case  before  us.     (Sess.  Law, 
1846.) 

The  case  before  Lord  Stowell  presented  much  stronger  features 
for  giving  effect  to  the  law  of  England  in  the  case  of  the  slave 
Grace  than  exists  in  the  cases  that  have  arisen  in  this  country,  for 
in  that  case  the  slave  returned  to  a  colony  of  England  over  which 
the  imperial  government  exercised  supreme  authority.  Yet,  on 
the  return  of  the  slave  to  the  colony,  from  a  temporary  residence 
in  England,  he  held  that  the  original  condition  of  the  slave  at- 
tached. The  question  presented  in  cases  arising  here  is  as  to  the 
effect  and  operation  to  be  given  to  the  laws  of  a  foreign  State,  on 
the  return  of  the  slave  within  an  independent  sovereignty. 

Upon  the  whole,  it  must  be  admitted  that  the  current  of  author- 
ity, both  in  England  and  in  this  country,  is  in  accordance  with  the 
law  as  declared  by  the  courts  of  Missouri  in  the  case  before  us,  and 
we  think  the  court  below  was  not  only  right,  but  bound  to  follow  it. 

Some  question  has  been  made  as  to  the  character  of  the  residence 
in  this  case  in  the  free  State.  But  we  regard  the  facts  as  set  forth 
in  the  agreed  case  as  decisive.  The  removal  of  Dr.  Emerson  from 
Missouri  to  the  military  posts  was  in  the  discharge  of  his  duties  as 
surgeon  in  the  army,  and  under  the  orders  of  his  government.  He 
was  liable  at  any  moment  to  be  recalled,  as  he  was  in  1838,  and 
ordered  to  another  post.  The  same  is  also  true  as  it  respects  Major 
Taliaferro.  In  such  a  case,  the  officer  goes  to  his  post  for  a  tem- 
porary purpose,  to  remain  there  for  an  uncertain  time,  and  not  for 
the  purpose  of  fixing  his  permanent  abode.  The  question  we  think 
too  plain  to  require  argument.  The  case  of  the  Attorney  General 
V.  Napier  (6  Welsh,  Hurtst.  and  Gordon  Exch.  Kep.  217)  illustrates 
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and  applies  the  principle  in  the  case  of  an  officer  in  the  English 
army. 

A  question  has  been  alluded  to,  on  the  argutncnt,  namely:  the 
right  of  the  master  with  his  slave  of  transit  into  or  through  a  free 
State,  on  business  or  commercial  pursuits,  or  in  the  exercise  of  a 
federal  right,  or  the  discharge  of  a  federal  duty,  being  a  citizen  of 
the  United  States,  which  is  not  before  us.  This  question  depends 
upon  difiFurent  considerations  and  principles  from  the  one  in  hand, 
and  turns  upon  the  rights  and  privileges  secured  to  a  common  citizen 
of  the  republic  under  the  constitution  of  the  United  States.    When 

that  question  arises,  we  shall  be  prepared  to  decide  it. 
[  *  469  ]       *  Our  conclusion  is,  that  the  judgment  of  the  court  below 

should  be  affirmed. 

Mr.  Justice  Grier.  I  concur  in  the  opinion  delivered  by  Mr. 
Justice  NELiON  on  the  questions  discussed  by  him. 

I  also  concur  with  the  opinion  of  the  court  as  delivered  by  the 
chief  justice,  that  the  act  of  congress  of  6th  March,  1820,  is  uncon- 
stitutional and  void;  and  that,  assuming  the  facts  as  stated  in  the 
opinion,  the  plaintiff  cannot  sue  as  a  citizen  of  Missouri  in  the  courts 
of  the  United  States.  But,  that  the  record  shows  a  prima  facie 
case  of  jurisdiction,  requiring  the  court  to  decide  all  the  questions 
properly  arising  in  it;  and  as  the  decision  of  the  pleas  in  Imr  shows 
that  the  plaintiff  is  a  slave,  and  therefore  not  entitled  to  sue  in  a 
court  of  the  United  States,  the  form  of  the  judgment  is  of  little 
importance;  for,  whether  the  judgment  be  affirmed  or  dismissed 
for  want  of  jurisdiction,  it  is  justified  by  the  decision  of  the  courts 
and  is  the  same  in  effect  between  the  parties  to  the  suit. 

Mr.  Justice  Daniel.  It  may  with  truth  be  affirmed,  that  since 
the  establishment  of  the  several  communities  now  constituting  the 
States  of  this  confederacy,  there  never  has  been  submitted  to  any 
tribunal  within  its  limits  questions  surpassing  in  importance  those 
now  claiming  the  consideration  of  this  court.  Indeed  it  is  difficult 
to  imagine,  in  connection  with  the  systems  of  polity  peculiar  to  the 
United  States,  a  conjuncture  of  graver  import  than  that  must  be, 
within  which  it  is  aimed  to  comprise,  and  to  control,  not  only  the 
faculties  and  practical  operation  appropriate  to  the  American  con- 
federacy as  such^  but  also  the  rights  and  powers  of  its  separate  and 
independent  members,  with  reference  alike  to  their  internal  and 
domestic  authority  and  interests,  and  the  relations  they  sustain  to 
.their  confederates.    • 

To  my  mind  it  is  evident,  that  nothing  less  than  the  ambitious 
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and  far-reaching  pretension  to  compass  these  ohjects  of  vital  con- 
cern, is  either  directly  essayed  or  necessarily  implied  in  the  posi- 
tions attempted  in  the  argument  for  the  plaintiff  in  error. 

How  far  these  positions  have  any  foundation  in  the  nature  of  the 
rights  and  relations  of  separate,  equal,  and  independent  govern- 
ments, or  in  the  provisions  of  our  own  federal  compact,  or  the  laws 
enacted  under  and  in  pursuance  of  the  authority  of  that  compact, 
will  be  presently  investigated. 

In  order  correctly  to  comprehend  the  tendency  and  force  of  those 
positions,  it  is  proper  here  succinctly  to  advert  to  the 
*  facts  upon  which  the  questions  of  law  propounded  in  the  [  *  470  ] 
argument  have  arisen. 

This  was  an  action  of  trespass  vi  et  armis,  instituted  in  the  circuit 
court  of  the  United  States  for  the  district  of  Missouri,  in  the  name 
of  the  plaintiff  in  error,  a  negro  held  as  a  slave,  for  the  recovery  of 
freedom  for  himself,  his  wife,  and  two  children,  also  negroes. 

To  the  declaration  in  this  case  the  defendant  below,  who  is  also 
the  defendant  in  error,  pleaded  in  abatement  that  the  court  could 
not  take  cognizance  of  the  cause,  because  the  plaintiff  was  not  a 
citizen  of  the  State  of  Missouri,  as  averred  in  the  declaration,  but 
was  a  neg7*o  of  African  descent,  and  that  his  ancestors  were  of  pure 
African  blood,  and  were  brought  into  this  country  and  sold  as  negro 
slaves;  and  hence  it  followed,  from  the  sjecond  section  of  tl)e  third 
article  of  the  constitution,  which  creates  the  judicial  power  of  the 
United  States,  with  respect  to  controversies  between  citizens  of 
different  States,  that  the  circuit  court  could  not  take  cognizance  of 
the  action. 

To  this  plea  in  abatement,  a  demurrer  having  been  interposed  on 
behalf  of  the  plaintiff,  it  was  sustained  by  the  court.  After  the 
decision  sustaining  the  demurrer,  the  defendant,  in  pursuance  of  a 
previous  agreement  between  counsel,  and  with  the  leave  of  the 
court,  pleaded  in  bar  of  the  action:  1st,  not  guilty]  2dhj,  that  the 
plaintiff  was  a  negro  slave,  the  lawful  prvperty  of  the  defendant,  and 
as  such  the  defendant  gently  laid  his  hands  upon  him,  and  thereby  had 
only  restrained  him,  as  the  defendant  had  a  right  to  do;  3dly,  that 
with  respect  to  the  wife  and  daughters  of  the  plaintiff,  in  the  second 
and  third  counts  of  the  declaration  mentioned,  the  defendant  had,  as 
to  them,  only  acted  in  the  same  manner,  and  in  virtue  of  the  same 
legal  right. 

Issues  having  been  joined  upon  the  above  pleas  in  bar,  the  follow- 
ing statement,  comprising  all  the  evidence  in  the  cause,  was  agreed 
upon  and  signed  by  the  counsel  of  the  respective  parties,  viz: 

*^In  the  year  1834,  the  plaintiff  was  a  negro  slave  belonging 
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to  Doctor  Eraerson,  who  was  a  surgeon  in  the  army  of  the  United 
States.  In  that  year,  1834,  said  Dr.  Emerson  took  the  pbiintiff 
from  the  State  of  Missouri  to  the  military  post  at  Rock  Island,  in 
the  State  of  Illinois,  and  held  him  there  as  a  slave  until  the  month 
of  April  or  May,  1836.  At  the  time  last  mentioned,  said  Dr.  Em- 
erson removed  the  plaintiff  from  said  military  post  at  Rock  Island 
to  the  military  post  at  Fort  Snclling,  situate  on  the  west  bank  of 
the  Mississij)})!  river,  in  the  territory  known  as  upper  Louisiana^ 
acquired  by  the  United  States  of  France,  and  situate  north 
[  *  471  ]  of  the  latitude  of  thirty-six  *degrees  thirty  minutes  north, 
and  north  of  the  State  of  Missouri.  Said  Dr.  Emerson 
held  the  plaintiff  in  slavery  at  said  Fort  Snelling,  from  said  last- 
mentioned  date  until  the  year  1838. 

**In  the  year  1835,  Harriet,  who  is  named  in  the  second  count  of 
the  plaintiff's  declaration,  was  the  negro  slave  of  Major  Taliaferro, 
who  belonged  to  the  army  of  the  United  States.  In  that  year,  1835, 
said  Major  Taliaferro  took  said  Harriet  to  said  Fort  Snelling,  a  mil- 
itary post  situated  as  hereinbefore  stated,  and  kept  her  there  as  a 
slave  until  the  year  1836,  and  then  sold  and  delivered  her  as  a  slave 
at  said  Fort  Snelling  unto  the  said  Dr.  Emerson,  hereinbefore 
named.  Said  Dr.  Emerson  held  said  Harriet  in  slavery  at  said 
Fort  Snelling  until  the  vear  1838. 

''In  the  year  1836,  the  plaintiff  and  said  Harriet,  at  said  Fort 
Snelling,  with  the  consent  of  said  Dr.  Emerson,  who  then  claimed 
to  be  their  master  and  owner,  intermarried,  and  took  each  other  for 
husband  and  wife.  Eliza  and  Lizzie,  named  in  the  third  Count  of 
the  plaintiff's  declaration,  are  the  fruit  of  that  marriage.  '  Eliza  is 
about  fourteen  years  old,  and  was  born  on  board  the  steamboat  Gip- 
sey,  north  of  the  north  line  of  the  State  of  Missouri,  and  upon  the 
river  Mississippi.  Lizzie  is  about  seven  years  old,  and  was  born  in 
the  State  of  Missouri,  at  a  military  post  called  Jefferson  Barracks. 

'*In  the  year  1838,  said  Dr.  Emerson  removed  the  plaintiff  and 
said  Harriet,  and  their  said  daughter  Eliza,  from  said  Fort  Sncl- 
ling to  the  State  of  Missouri,  where  they  have  ever  since  resided. 

** Before  the  commencement  of  this  suit,  said  Dr.  Emerson  sold 
and  conveyed  the  plaintiff,  said  Harriet,  Eliza,  and  Lizzie,  to  the 
defendant,  as  slaves,  and  the  defendant  has  ever  since  claimed  to 
bold  them  and  each  of  them  as  slaves. 

''At  the  times  mentioned  in  the  plaintiff's  declaration,  the  de- 
fendant, claiming  to  be  owner  as  aforesaid,  laid  his  hands  upon  said 
plaintiff,  Harriet,  Eliza,  and  Lizzie,  and  imprisoned  them,  doing 
in  this  respect,  however,  no  more  than  what  he  might  lawfully  do- 
if  they  were  of  right  his  slaves  at  such  times. 
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^'Further  proof  may  be  given  on  the  trial  for  either  party. 

*'R.  M.  Field,  for  Flainfiff. 
*'H.  A.  Qa-rla^Bj  for  Defendant. 

^*It  is  agreed  that  Dred  Scott  brought  fiuit  for  his  freedom  in  tbe 
circuit  court  of  St.  Louis  county ;  tbat  there  was  a  verdict  and  judg- 
ment in  his  favor;  that  on  a  writ  of  error  to  the  supreme 
court,  the  judgment  below  was  reversed,  and  the  *  cause  [*472] 
remanded  to  the  circuit  court,  where  it  has  been  continued 
to  await  the  decision  of  this  case. 

' '  Field,  for  Plaintiff, 
"Garland, /or  Defendant." 

Upon  the  aforegoing  agreed  facts,  the  plaintiff  prayed  the  court 
to  instruct  the  jury  that  they  ought  to  find  for  the  plaintiff,  and 
upon  the  refusal  of  the  instruction  thus  prayed  for,  the  plaintiff 
excey)ted  to  the  court's  opinion.  The  court  then,  upon  the  prayer 
of  the  defendant,  instructed  the  jury,  that  upon  the  facts  of  this 
case  agreed  as  above,  the  law  was  with  the  defendant.  To  this 
opinion,  also,  the  plaintiff's  counsel  excepted,  as  he  did  to  the 
opinion  of  the  court  denying  to  the  plaintiff  a  new  trial  after  the 
verdict  of  the  jury  in  favor  of  the  defendant. 

The  question  first  in  order  presented  by  the  record  in  this  cause, 
is  that  which  arises  upon  the  plea  in  abatement,  and  the  demurrer 
to  that  plea;  and  upon  this  question  it  is  ray  opinion  that  the  de- 
murrer should  have  been  overruled,  and  the  plea  sustained. 

On  behalf  of  the  plaintiff  it  has  been  urged,  that  by  the  pleas 
interposed  in  bar  of  a  recovery  in  the  court  below,  (which  pleas 
both  in  fact  and  in  law  are  essentially  the  same  with  the  objections 
averred  in  abatement,)  the  defense  in  abatement  has  been  displaced 
or  waived ;  that  it  could  therefore  no  longer  be  relied  on  in  the  cir- 
cuit court,  and  cannot  claim  the  consideration  of  this  court  in  re- 
viewing this  cause.  This  position  is  regarded  as  wholly  untenable. 
On  the  contrary,  it  would  seem  to  follow  conclusively  from  the 
peculiar  character  of  the  courts  of  the  United  States,  as  organized 
under  the  constitution  and  the  statutes,  and  as  defined  by  numer- 
ous and  unvarying  adjudications  from  this  bench,  that  there  is  not 
one  of  those  courts  whose  jurisdiction  and  powers  can  be  deduced 
from  mere  custom  or  tradition;  not  one,  whose  jurisdiction,  and 
powers  must  not  be  traced  palpably  to,  and  invested  exclusively  by, 
the  constitution  and  statutes  of  the  United  States ;  not  one  that  is 
not  bound,  therefore,  at  all  times,  and  at  all  stages  of  its  proceed- 
ings, to  look  to  and  to  regard  the  special  and  declared  extent  and 
bounds  of  its  commission  and  authority.     There  is  no  such  tribu- 
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nal  of  the  United  States  as  a  court  of  general  jurisdiction,  in  the 
sense  in  which  that  phrase  is  applied  to  the  superior  courts  under 
the  common  law ;  and  even  with  respect  to  the  courts  existing  under 
that  system,  it  is  a  well-settled  principle,  that  consent  can  never 
give  jurisdiction. 

The  principles   above  stated,  and  the  consequences  regularly 

deducible  from  them,  have,  as  already  remarked,  been 
[  *  473  ]  *  repeatedly  and  unvaryingly  propounded  from  this  bench. 

Beginning  with  the  earliest  decisions  of  this  court,  we  have 
the  cases  of  Bingham  v.  Cabot  et  al,  (3  Dallas,  382  ;)  Turner  v. 
Eurille,  (4  Dallas,  7  ;)  Abercrombie  v.  Dupuis  et  aL  (1  Cranch, 
343;)  Wood  v.  Wagnon,  (2  Cranch,  9;)  The  United  States  v.  The 
Brig  Union  et  al.  (4  Cranch,  216;)  Sullivan  v.  The  Fulton  Steam- 
boat Company,  (f>  Wheaton,  450;)  Mollan  et  al.  v.  Torrence,  (9 
Wheaton,  537;)  Brown  v.  Keene,  (8  Peters,  112;)  and  Jackson  v, 
Ashton,  (8  Peters.  148;)  ruling,  in  uniform  and  unbroken  current, 
the  doctrine  that  it  is  essential  to  the  jurisdiction  of  the  courts  of 
the  United  States,  that  the  facts  upon  which  it  is  founded  should 
appear  upon  the  record.  Nay,  to  such  an  extent  and  so  inflexibly 
has  this  requisite  to  the  jurisdiction  been  enforced,  that  in  the  case 
of  Capron  v.  Van  Noorden,  (2  Cranch,  126,)  it  is  declared,  that 
the  plaintiff  in  this  court  may  assign  for  error  his  own  omission  in 
the  pleadings  in  the  court  below,  where  they  go  to  the  jurisdiction. 
This  doctrine  has  been,  if  possible,  more  strikingly  illustrated  in  a 
later  decision,  the  case  of  The  State  of  Rhode  Island  v.  The  State 
of  Massachusetts,  in  the  12th  of  Peters. 

In  this  case,  on  page  718  of  the  volume,  this  court,  with  refer- 
ence to  a  motion  to  dismiss  the  cause  for  want  of  jurisdiction,  have 
said'  ^'However  late  this  objection  has  been  made,  or  may  be  made, 
in  any  cause  in  an  inferior  or  appellate  court  cf  the  United  States,  it 
must  be  considered  and  decided  before  any  court  can  move  one 
farther  step  in  the  cause,  as  any  movement  is  necessarily  to  exercise 
the  jurisdiction.  Jurisdiction  is  the  power  to  hear  and  determine 
the  subject-matter  in  controversy  between  the  parties  to  a  suit;  to 
adjudicate  or  exercise  any  judicial  power  over  them.  The  question 
is,  whether  on  the  case  before  the  court  their  action  is  judicial  or 
extra-judicial;  with  or  without  the  authority  of  law  to  render  a 
judgment  or  decree  upon  the  rights  of  the  litigant  parties.  A 
motion  to  dismiss  a  cause  pending  in  the  courts  of  the  United  States, 
is  not  analogous  to  a  plea  to  the  jurisdiction  of  a  court  of  common 
law  or  equity  in  England ;  there,  the  superior  courts  have  a  general 
jurisdiction  over  all  persons  within  the  realm,  and  all  causes  of 
action  between  them.     It  depends  on  the  subject-matter,  whether 
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the  jurisdiction  shall  be  exercised  by  a  court  of  law  or  equity;  but 
that  court  to  which  it  appropriately  belongs  can  act  judicially  upon 
the  party  and  the  subject  of  the  suit,  unless  it  shall  be  made  appar- 
ent to  the  court  that  the  judicial  determination  of  the  case  has  been 
withdrawn  from  the  court  of  general  jurisdiction  to  an  inferior  and 
limited  one.  It  is  a  necessary  presumption  that  the  court  of  gen- 
eral jurisdiction  can  act  upon  the  given  case,  when  nothing 
to  the  *  contrary  appears;  hence  has  arisen  the  rule  that  [*474] 
the  party  claimiug  an  exemption  f»om  its  process  must  set 
out  the  reason  by  a  special  plea  in  abatement,  and  show  that  some 
inferior  court  of  law  or  equity  has  the  exclusive  cognizance  of  the 
case,  otherwise  the  superior  court  must  proceed  in  virtue  of  its  gen- 
eral jurisdiction.  A  motion  to  dismiss,  therefore,  cannot  be  enter- 
tained, as  it  does  not  disclose  a  case  of  exception ;  and  if  a  plea  in 
abatement  is  put  in,  it  must  not  only  make  out  the  exception,  but 
point  to  the  particular  court  to  which  the  case  belongs.  There  are 
other  classes  of  cases  where  the  objection  to  the  jurisdiction  is  of  a 
different  nature,  as  on  a  bill  in  chancery,  that  the  subject-matter  is 
cognizable  only  by  the  king  in  council,  or  that  the  parties  defend- 
ant cannot  be  brought  before  any  municipal  court  on  account  of 
their  sovereign  character  or  the  nature  of  the  controversy ;  or  to 
the  very  common  cases  which  present  the  question,  whether  the 
cause  belong  to  a  court  of  law  or  equity.  To  such  cases,  a  plea  in 
abatement  would  not  be  applicable,  because  the  plaintiff  could  not 
sue  in  an  inferior  court.  The  objection  goes  to  a  denial  of  any 
jurisdiction  of  a  municipal  court  in  tlie  one  class  of  cases,  and  to 
the  jurisdiction  of  any  court  of  equity  or  of  law  in  the  other,  on 
which  last  the  court  decides  according  to  its  discretion. 

**An  objection  to  jurisdiction  on  the  ground  of  exemption  from 
the  process  of  the  court  in  which  the  suit  is  brought,  or  the  manner 
in  which  a  defendant  is  brought  into  it,  is  waived  by  appearance 
and  pleading  to  issue;  but  when  the  objection  goes  to  the  power  of 
the  court  over  the  parties  or  the  subject-matter,  the  defendant  need 
not,  for  he  cannot,  give  the  plaintiff  a  better  writ.  Where  an 
inferior  court  can  have  no  jurisdiction  of  a  case  of  law  or  equity, 
the  ground  of  objection  is  not  taken  by  plea  in  abatement,  as  an 
exception  of  the  given  case  from  the  otherwise  general  jurisdiction 
of  the  court;  appearance  does  not  cure  the  defect  of  judicial  power, 
and  it  may  be  relied  on  by  plea,  answer,  demurrer,  or  at  the  trial 
or  hearing.  As  a  denial  of  jurisdiction  over  the  subject-matter  of  a 
suit  between  parties  within  the  realm,  over  which  and  whom  the 
court  has  power  to  act,  cannot  be  successful  in  an  English  court  of 
general  jurisdiction,  a  motion  like  the  present  could  not  be  sus- 
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tained  consistently  with  the  principles  of  its  constitution.  But  as 
this  court  is  one  of  limited  and  special  original  jurisdiction  ^  its  action 
must  be  confined  to  the  particular  cases,  controversies,  and  parlies, 
over  which  the  constitution  and  laws  have  authorized  it  to  act;  any 
proceeding  without  the  limits  prescribed  is  coram  non  judice,  and 
its  action  a  nullity.  And  whether  the  want  or  excess  of 
[  *  475  ]  power  is  objected  by  a  party,  or  is  apparent  *  to  the  conrt, 
it  must  surcease  its  action  or  proceed  extra-judicially.*' 

In  the  constructing  of  pleadings  either  in  abatement  or  in  bar, 
every  fact  or  position  constituting  a  portion  of  the  public  law,  or 
of  known  or  general  history,  is  necessarily  implied.  Such  fact  or 
position  need  not  be  specially  averred  and  set  forth ;  it  is  what  the 
world  at  large  and  every  individual  are  presumed  to  know — nay, 
are  bound  to  know  and  to  be  governed  by. 

If,  on  the  other  hand,  there  exist  facts  or  circumstances  by  which 
a  particular  case  would  be  withdrawn  or  exempted  from  the  influ- 
ence of  public  law  or  necessary  historical  knowledge,  such  facts  and 
circumstances  form  an  exception  to  the  general  principle,  and  these 
must  be  specially  set  forth  and  established  by  those  who  would  avail 
themselves  of  such  exception. 

Now,  the  following  are  truths  which  a  knowledge  of  the  history  of 
the  world,  and  particularly  of  that  of  our  own  country,  compels  us 
to  know — that  the  African  negro  race  never  have  been  acknowledged 
as  belonging  to  the  family  of  nations;  that  as  amongst  them  there 
never  has  been  known  or  recognized  by  the  inliabitants  of  other 
countries  anything  partaking  of  the  character  of  nationality,  or 
civil  or  political  polity  ;  that  this  race  has  been  by  all  the  nations 
of  Europe  regarded  as  subjects  of  capture  or  purchase  ;  as  subjects 
of  commerce  or  traffic;  and  that  the  introduction  of  that  race  into 
every  section  of  this  country  was  not  as  members  of  civil  or  politi- 
cal society,  but  as  slaves,  0.8 property  in  the  strictest  sense  of  the 
term. 

In  the  plea  in  abatement,  the  character  or  capacity  of  citizen  on 
the  part  of  the  plaintiff  is  denied ;  and  the  causes  which  show  the 
absence  of  that  character  or  capacity  are  set  forth  by  averment. 
The  verity  of  those  causes,  according  to  the  settled  rules  of  pleading 
being  admitted  by  the  demurrer,  it  only  remained  for  the  circuit 
court  to  decide  upon  their  legal  sufficiency  to  abate  the  plaintiff's 
action.  And  it  now  becomes  the  province  of  this  court  to  determine 
whether  the  plaintiff  below,  (and  in  error  here,)  admitted  to  be  a 
negro  of  African  descent,  whose  ancestors  were  of  pure  African  blood, 
and  were  brought  into  this  country  and  sold  as  negro  slaves — such 
being  his  statiis,  and  such  the  circumstances  surrounding  his  posi- 
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tioii — whether  he  can  bv  correct  lesral  induction  from  that  status 
and  those  circumstances,  be  clothed  with  the  character  and  capaci- 
ties of  a  citizen  of  the  State  of  Miesouri? 

It  may  be  assumed  as  a  postulate,  that  to  a  slave,  as  such,  there 
appertains  and  can  appertain  no  relation,  civil  or  political,  with 
the  State  or  the  government.  He  is  himself  strictly  prop- 
erty, to  be  used  in  subserviency  to  the  interests,  the  *  con-  [  *  476  ] 
venience,  or  the  will,  of  his  owner;  and  to  suppose,  with 
respect  to  the  former,  the  existence  of  any  privilege  or  discretion, 
or  of  any  obligation  to  others  incompatible  with  the  magisterial 
rights  just  defined,  would  be  by  implication,  if  not  directly,  to 
deny  the  relation  of  master  and  slave,  since  none  can  possess  and 
enjoy,  as  his  own,  that  which  another  has  a  paramount  right  and 
power  to  withhold.  Hence,  it  follows,  necessarily,  that  a  slave, 
the  peadium  or  property  of  a  master,  and  posse.ssing  within  himself 
no  civil  nor  political  rights  or  capacities,  cannot  be  a  citizen.  For 
who,  it  may  be  asked,  is  a  citizen?  What  do  the  character  and 
stattis  of  citizen  import?  Without  fear  of  contradiction,  it  does  not 
import  the  condition  of  being  private  property,  the  subject  of  indi- 
vidual power  and  ownership.  Upon  a  principle  of  etymology  alone, 
the  term  citizen,  as  derived  from  civitafi,  conveys  the  ideas  of  con- 
nection or  identification  with  the  State  or  government,  and  a  par- 
ticipation of  its  functions.  But  beyond  this,  there  is  not,  it  is 
believed,  to  be  found,  in  the  theories  of  writers  on  government,  or 
in  any  actual  experiment  heretofore  tried,  an  exposition  of  the  term 
citizen,  which  has  not  been  understood  as  conferring  the  actual 
possession  and  enjoyment,  or  the  perfect  right  of  acquisition  and 
enjoyment,  of  an  entire  equality  of  privileges,  civil  and  political. 

Thus  Vattel,  in  the  preliminary  chapter  to  his  Treatise  on  the 
Law  of  Nations,  says:  **  Nations  or  states  are  bodies  politic;  socie- 
ties of  men  united  together  for  the  purpose  of  promoting  their 
mutual  safety  and  advantage,  by  the  joint  efforts  of  their  mutual 
strength.  Such  a  society  has  her  affairs  and  her  interests;  she 
deliberates  and  takes  resolutions  in  common;  thus  becoming  a  moral 
person,  who  possesses  an  understanding  and  a  will  peculiar  to  her- 
self." Again,  in  the  first  chapter  of  the  first  book  of  the  Treatise 
just  quoted,  the  same  writer,  after  repeating  his  definition  of  a 
State,  proceeds  to  remark,  that,  '*from  the  very  design  that  in- 
duces a  number  of  men  to  form  a  society,  which  has  its  common 
interests  and  which  is  to  act  in  concert,  it  is  necessary  that  there 
should  be  established  a  public  authority,  to  order  and  direct 
what  is  to  be  done  by  each,  in  relation  to  the  end  of  the  association. 
This  political  authority  is  the  sovereignty,''     Again  this  writer  re- 
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marks :   * '  The  authority  of  all  over  each  memher  essentially  belongs 
to  the  body  politic  or  the  State." 

Bv  this  same  writer  it  is  also  said:  ''The  citizens  are  the  mem- 
bers  of  the  civil  society;  bound  to  this  society  by  certain  duties, 
and  subject  to  its  authority;  they  equally  participate  in  its  advan- 
tages. The  natives,  or  natural-born  citizens,  are  those 
[  *  477  ]  born  in  the  country,  of  parents  who  are  citizens.  As  *  so- 
ciety cannot  perpetuate  itself  otherwise  than  by  the  chil- 
dren of  the  citizens,  those  children  naturally  follow  the  condition 
of  their  parents,  and  succeed  to  all  their  rights."  Again:  **I  say, 
to  be  of  the  couiUry,  it  is  necessary  to  be  born  of  a  person  who  is  a 
citizen;  for  if  he  be  born  there  of  a  foreigner,  it  will  be  only  the 
place  of  his  birfhy  and  not  his  country.  The  inhabitants,  as  distin- 
guished from  citizens,  are  foreigners  who  are  permitted  to  settle 
and  stay  in  the  country."     (Vattel,  book  1,  cap.  19,  p.  101.) 

From  the  views  here  expressed,  and  they  seem  to  be  unexcep- 
tional>le,  it  must  follow,  that  with  the  slave,  with  one  devoid  of 
rights  or  capacities,  civil  or  political,  there  could  be  no  pact;  that 
one  thus  situated  could  be  no  party  to,  or  actor  in,  the  association 
of  those  possessing  free  will,  power,  discretion.  He  could  form  no 
part  of  the  design,  no  constituent  ingredient  or  portion  of  a  society 
based  upon  common^  that  is,  upon  equal  interests  and  powers.  He 
could  not  at  the  same  time  be  the  sovereign  and  the  slave. 

But  it  has  been  insisted,  in  argument,  that  the  emancipation  of 
a  slave,  effected  either  by  the  direct  act  and  assent  of  the  master,  or 
by  causes  operating  in  contravention  of  his  will,  produces  a  change 
in  the  status  or  capacities  of  the  slave,  such  as  will  transform  him 
from  a  mere  subject  of  property,  into  a  being  possessing  a  social, 
civil,  and  political  equality  with  a  citizen.  In  other  words,  will 
make  him  a  citizen  of  the  State  within  which  ho  was,  previously  to 
his  emancipation,  a  slave. 

It  is  difficult  to  conceive  by  what  magic  the  mere  surcease  or  re- 
nunciation of  an  interest  in  a  subject  of  property,  by  an  individual 
possessing  that  interest,  can  alter  the  essential  chf^racter  of  that 
property  with  respect  to  persons  or  communities  unconnected  with 
such  renunciation.  Can  it  be  pretended  that  an  individual  in  any 
State,  by  his  single  act,  though  voluntarily  or  designedly  performed, 
yet  without  the  co-operation  or  warrant  of  the  government,  perhaps 
in  opposition  to  its  policy  or  its  guaranties,  can  create  a  citizen  of 
that  State?  Much  more  emphatically  may  it  be  asked,  how  such 
a  result  could  be  accomplished  by  means  wliolly  extraneous,  and 
entirely  foreign  to  the  government  of  the  State?  The  argument 
thus  urged  must  lead  to  these  extraordinary  conclusions.     It  is 
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regarded  at  once  as  wholly  untenable,  and  as  unsustained  by  the 
direct  authority  or  by  the  analogies  of  history. 

The  institution  of  slavery,  as  it  exists  and  has  existed  from  the 
period  of  its  introduction  into  the  United  States,  though  more 
humane  and  mitigated  in  character  than  was  the  same  institution, 
either  under  the  republic  or  the  empire  of  Rome,  bears,  both 
in  its  tenure  and  in  the  simplicity  incident  tb  the  *  mode  [  *  478  ] 
of  its  exercise,  a  closer  resemblance  to  Roman  slavery  than 
it  does  to  the  condition  of  viUanagey  as  it  formerly  existed  in  Eng- 
land. Connected  with  the  latter,  there  were  peculiarities,  from 
custom  or  positive  regulation,  which  varied  it  materially  from  the 
slavery  of  the  Romans,  or  from  slavery  at  any  period  within  the 
United  States. 

But  with  regard  to  slavery  amongst  the  Romans,  it  is  by  no 
means  true  that  emancipation,  either  during  the  republic  or  the 
empire,  conferred,  by  the  act  itself,  or  implied,  the  status  or  the 
rights  of  citizenship. 

The  proud  title  of  Roman  citizen,  with  the  immunities  and  rights 
incident  thereto,  and  as  contradistinguished  alike  from  the  condi- 
tion of  conquered  subjects  or  of  the  lower  grades  of  native  domestic 
residents,  was  maintained  throughout  the  duration  of  the  republic, 
and  until  a  late  period  of  the  eastern  empire,  and  at  last  was  in 
effect  destroyed  less  by  an  elevation  of  the  inferior  classes  than  by 
the  degradation  of  the  free,  and  the  previous  possessors  of  rights 
and  immunities  civil  and  political,  to  the  indiscriminate  abasement 
incident  to  absolute  and  simple  despotism. 

By  the  learned  and  elegant  historian  of  the  Decline  and  Fall  of 
the  Roman  Empire,  we  are  told  that  "In  the  decline  of  the  Roman 
empire,  the  proud  distinctions  of  the  republic  were  gradually  abol- 
ished; and  the  reason  or  instinct  of  Justinian  completed  the  simple 
form  of  an  absolute  monarchy.  The  emperor  could  not  eradicate 
the  popular  reverence  which  always  waits  on  the  possession  of 
hereditary  wealth  or  the  memory  of  famous  ancestors.  He  de- 
lighted to  honor  with  titles  and  emoluments  his  generals,  magis- 
trates, and  senators,  and  his  precarious  indulgence  communicated 
some  rays  of  their  glory  to  their  wives  and  children.  But  in  the 
eye  of  the  law  all  Roman  citizens  were  equal,  and  all  subjects  of 
the  empire  were  citizens  of  Rome.  That  inestimable  character  was 
degraded  to  an  obsolete  and  empty  name.  The  voice  of  a  Roman 
could  no  longer  enact  his  laws,  or  create  the  annual  ministers  of 
Ym  powers ;  his  constitutional  rights  might  have  checked  the  arbi- 
trary will  of  a  master ;  and  the  bold  adventurer  from  Germany  or 
Arabia  was  admitted  with  equal  favor  to  the  civil  and  military 
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comiDand  which  the  citizen  alone  had  been  once  entitled  to  assume 
over  the  conquests  of  his  fathers.  The  first  CaBsars  had  scrupu- 
lously guarded  the  distinction  oi  ingenuous  and  servile  birth,  which 
was  decided  by  the  condition  of  the  mother.  The  slaves  wlio  were 
liberated  by  a  generous  master  immediately  entered  into  the  middle 
class  oilibertini  or  freedmen;  but  they  could  never  be  enfranchised 
from  the  duties  of  obedience  and  gratitude;  whatever 
[*479]  were  the  fruits  of  *  their  industry,  their  patron  and  his 
family  inherited  the  third  part,  or  even  the  whole  of  their 
fortune,  if  they  died  without  children  and  without  a  testament. 
Justinian  respected  the  rights  of  patrons,  but  his  indulgence  re- 
moved the  badge  of  disgrace  from  the  two  inferior  orders  of  freed- 
men ;  whoever  ceased  to  be  a  slave,  obtained  without  reserve  or 
delay  the  station  of  a  citizen ;  and  at  length  the  dignity  of  an  in- 
genuous birth  was  created  or  supposed  by  the  omnipotence  of  the 
emperor."* 

The  above  account  of  slavery  and  its  modifications  will  be  found 
in  strictest  conformity  with  the  Institutes  of  Justinian.  Thus,  book 
Ist,  title  3d,  it  is  said  :  ^*  The  first  general  division  of  persons  in 
respect  to  their  rights  is  into  freemen  and  slaves."  The  same  title, 
sec.  4th:  '* Slaves  are  born  such,  or  become  so.  They  are  bora 
such  of  bondwomen  ;  they  become  so  either  by  the  law  of  nations, 
as  by  capture,  or  by  the  civil  law."  Section  5th  :  '*  In  the  condi- 
tion of  slaves  there  is  no  diversify ;  but  among  free  persons  there 
are  many.  Thus  some  are  ingenui  or  freemen,  others  libertiiii  or 
freedmen." 

Tit.  4th.    Db  Ingbnuis. — ^' A  freeman  is  one  who  is  born  free  by 

.being  born  in  matrimony,  of  parents  who  both  are  free,  or  both 

freed;  or  of  parents  one  free  and  the  other  freed.     But'one  born  of 

a  free  mother,  although  the  father  be  a  slave  or  unknown,  is  free." 

Tit.  5th.  Db  Libbrtinis. — *^  Freedmen  are  those  who  have  been 
manumitted  from  just  servitude." 

Section  third  of  the  same  title  states  that  '^  freedmen  were  formerly 
distinguished  by  a  threefold  division."  But  the  emperor  proceeds 
to  say:  **Our  pic^y  leading  us  to  reduce  all  things  into  a  better 
state,  we  have  amended  our  laws,  and  re-established  the  ancient 
usage ;  for  anciently  liberty  was  simple  and  undivided — that  is, 
was  conferred  upon  the  slave  as  his  manumittor  possessed  it,  ad- 
mitting this  single  difierence,  that  the  person  manumitted  became 
only  Bk  freed  many  although  his  manumittor  was  a,  free  man."    And 


*  Vide  GibboDB*8  Decline  and  Fall  of  the  Roman  Empire.    London  edition  of  1825, 
vol.  3d.  chap.  44,  p.  183. 
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he  further  declares:  *' We  have  made  all  freed  men  in  general  be- 
come citizens  of  Rome,  regarding  neither  the  age  of  the  manu- 
mitted, nor  the  manumittor,  nor  the  ancient  forms  of  manumis- 
sion. We  have  also  introduced  many  new  methods  by  which  slaves 
may  become  Roman  citizjens/' 

By  the  references  above  given  it  is  shown,  from  the  nature  and 
objects  of  civil  and  political  associations,  and  upon  the  direct 
authority  of  history,  that  citizenship  was  not  conferred 
*  by  the  simple  fact  of  emancipation,  but  that  such  a  re-  [  *  480  ] 
suit  was  deduced  therefrom  in  violation  of  the  funda- 
mental principles  of  free  political  association ;  by  the  exertion  of 
despotic  will  to  establish,  under  a  false  and  misapplied  denomina- 
tion, one  equal  and  universal  slavery ;  and  to  effect  this  result 
required  the  exertions  of  absolute  power — of  a  power  both  in  the-* 
cry  and  practice,  being  in  its  most  plenary  acceptation  the  sovbr- 
BIGNTY,  THE  Statb  ITSELF — it  could  not  be  produced  by  a  less  or 
inferior  authority,  much  less  by  the  will  or  the  act  of  one  who, 
with  reference  to  civil  and  political  rights,  was  himself  a  slave. 
The  master  might  abdicate  or  abandon  his  interest  or  ownership  in 
his  property,  but  his  act  would  be  a  mere  abandonment.  It  seems 
to  involve  an  absurdity  to  impute  to  it  the  investiture  of  rights 
which  the  sovereignty  alone  had  power  to  impart.  There  is  not 
perhaps  a  community  in  which  slavery  is  recognized,  in  which  the 
power  of  emancipation  and  the  modes  of  its  exercise  are  not  regu- 
lated by  law — that  is,  by  the  sovereign  authority ;  and  none  can 
fail  to  comprehend  the  necessity  for  such  regulation,  for  the  pres- 
ervation of  order,  and  even  of  political  and  social  existence. 

By  the  argument  for  the  plaintiff  in  error,  a  power  equally  des- 
potic is  vested  in  every  member  of  the  association,  and  the  most 
obscure  or  unworthy  individual  it  comprises  may  arbitrarily  invade 
and  derange  its  most  deliberate  and  solemn  ordinances.  At  as- 
sumptions anomalous  as  these,  so  fraught  with  mischief  and  ruin, 
the  mind  at  once  is  revetted,  and  goes  directly  to  the  conclusions, 
that  to  change  or  to  abolish  a  fundamental  principle  of  the  society, 
must  be  the  act  of  the  society  itself — of  the  sovereignty  ;  and  that 
none  other  can  admit  to  a  participation  of  that  high  attribute.  It 
may  further  expose  the  character  of  the  argument  urged  for  the 
plaintiff,  to  point  out  some  of  the  revolting  consequences  which  it 
would  authorize.  If  that  argument  possesses  any  integrity,  it  as- 
serts the  power  in  any  citizen,  or  quasi  citizen,  or  a  resident  for- 
eigner of  any  one  of  the  States,  from  a  motive  either  of  corruption 
or  caprice,  not  only  to  infract  the  inherent  and  necessary  authority' 
of  such  State,  but  also  materially  to  interfere  with  the  organization 
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of  the  federal  government,  and  with  the  authority  of  the  separate 
and  independent  States.  He  may  emancipate  his  negro  slave,  hy 
which  process  he  first  transforms  that  slave  into  a  citizen  of  his 
own  State;  he  may  next,  under  color  of  article  fourth,  section  sec- 
ond, of  the  constitution  of  the  United  States^  obtrude  him,  and  on 
terms  of  civil  and  political  equality,  upon  any  and  every  State  in 
this  Union,  in  defiance  of  all  regulations  of  necessity  or  policy, 
ordained  by  those  States  for  their  internal  happiness  or 
[*481]  safety.  Nay,  more:  this  manumitted  slave  *  may,  by  a 
proceeding  springing  from  the  will  or  act  of  his  master 
alone,  be  mixed  up  with  the  institutions  of  the  federal  government, 
to  which  he  is  not  a  party,  and  in  opposition  to  the  laws  of  that 
government  which,  in  authorizing  the  extension  by  naturalization 
•f  the  rights  and  immunities  of  citizens  of  the  United  States  to 
those  not  originally  parties  to  tlie  federal  compact,  have  restricted 
that  boon  to  /ree  white  aliena  alone.  If  the  rights  and  immunities 
connected  with  or  practiced  under  the  institutions  of  the  United 
States  can  by  any  indirection  be  claimed  or  deduced  from  sources  or 
modes  other  than  the  constitution  and  laws  of  the  United  States,  it 
follows  that  the  power  of  naturalization  vested  in  congress  is  not 
exclusive — that  it  has  in  effect  no  existence,  but  is  repealed  or  ab- 
rogated. 

But  it  has  been  strangely  contended  that  the  jurisdiction  of  the 
circuit  court  might  be  maintained  upon  the  ground  that  the  plain- 
tiff was  a  resident  of  Missouri,  and  that,  for  the  purpose  of  vesting 
the  court  with  jurisdiction  over  the  parties,  residence  within  the 
State  was  sufficient. 

The  first,  and  to  my  mind  a  conclusive  reply  to  this  singular 
argument  is  presented  in  the  fact,  that  the  language  of  the  consti- 
tution restricts  the  jurisdiction  of  the  courts  to  cases  in  which  the 
parties  shall  be  citizens^  and  is  entirely  silent  with  respect  to  resi- 
dence. A  second  answer  to  this  strange  and  latitudiuous  notion 
is,  that  it  so  far  stultifies  the  sages  by  whom  the  constitution  was 
framed,  as  to  impute  to  them  ignorance  of  the  material  distinction 
existing  between  citizenship  and  mere  residence  or  domidley  and  of 
the  well-known  facts,  that  a  person  confessedly  an  alien  may  be 
permitted  to  reside  in  a  country  in  which  he  can  possess  no  civil  or 
political  rights,  or  of  which  he  is  neither  a  citizen  nor  subject;  and 
that  for  certain  purposes  a  man  may  have  a  domicile  in  different 
countries,  in  no  one  of  which  he  is  an  actual  personal  resident. 

The  correct  conclusions  upon  the  question  here  considered  would 
seem  to  be  these : 

That  in  the  establishment  of  the  several  communities  now  the 
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States  of  this  Union,  and  in  the  formation  of  the  federal  government, 
the  African  was  not  deemed  politically  a  person.  He  was  regarded 
and  owned  in  every  State  in  the  Union  as  property  merely,  and  as 
such  was  not  and  could  not  be  a  party  or  an  actor,  much  less  a  peer 
in  any  compact  or  form  of  government  established  by  the  States  or 
the  United  States.  That  if,  since  the  adoption  of  the  State  govern- 
ments, he  has  been  or  could  have  been  elevated  to  the  possession  of 
political  rights  or  powers,  this  result  could  have  been  effected  by 
no  authority  less  potent  than  that  of  the  sovereignty — ^the 
State — *  exerted  to  that  end,  either  in  the  form  of  legisla-  [  *482  ] 
tion,  or  in  some  other  mode  of  operation.  It  could  cer- 
tainly never  have  been  accomplished  by  the  will  of  an  individual 
operating  independently  of  the  sovereign  power,  and  even  contra- 
vening and  controlling  that  power.  That  so  far  as  rights  and 
immunities  appertaining  to  citizens  have  been  defined  and  secured 
by  the  constitution  and  laws  of  the  United  States,  the  African  race 
is  not  and  never  was  recognized  either  by  the  language  or  purposes 
of  the  former;  and  it  has  been  expressly  excluded  by  every  act  of 
congress  providing  for  the  creation  of  citizens  by  naturalization, 
these  laws,  as  has  already  been  remarked,  being  restricted  to  free 
white  aliens  exclusively. 

But  it  is  evident  that,  after  the  formation  of  the  federal  govern- 
ment by  the  adoption  of  the  constitution,  the  highest  exertion  of 
State  power  would  be  incompetent  to  bestow  a  character  or  stattis 
created  by  the  constitution,  or  conferred  in  virtue  of  its  authority 
only.  Upon  those,  therefore,  who  were  not  originally  parties  to 
the  federal  compact,  or  who  are  not  admitted  and  adopted  as  par- 
ties thereto,  in  the  mode  prescribed  by  its  paramount  authority,  no 
State  could  have  power  to  bestow  the  character  or  the  rights  and 
privileges  exclusively  reserved  by  the  States  for  the  action  of  the 
federal  government  by  that  compact. 

The  States,  in  the  exercise  of  their  political  power,  might,  with 
reference  to  their  peculiar  government  and  jurisdiction,  guaranty 
the  rights  of  person  and  property,  and  the  enjoyment  of  civil  and 
political  privileges,  to  those  whom  they  should  be  disposed  to  make 
the  objects  of  their  bounty ;  but  they  could  not  reclaim  or  exert  the 
powers  which  they  had  vested  exclusively  in  the  government  of  the 
United  States.  They  could  not  add  to  or  change  in  any  respect 
the  class  of  persons  to  whom  alone  the  character  of  citizen  of  the 
United  States  appertained  at  the  time  of  the  adoption  of  the  federal 
constitution.  They  could  not  create  citizens  of  the  United  States 
by  any  direct  or  indirect  proceeding. 

According  to  the  view  taken  of  the  law,  as  applicable  to  the  de- 
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murrer  to  the  plea  in  almt^ment  in  this  caiise^  the  questions  subse- 
quently raised  upon  the  several  pleas  in  liar  might  be  passed  by^ 
as  requiring  neither  a  particular  examination^  nor  an  adjudication 
directly  upon  them.  But  as  these  questions  are  intrinsically  of 
primary  interest  and  magnitude^  and  have  been  elaborately  dis- 
cussed in  argument,  and  as  with  respect  to  them  the  opinions  of  a 
majority  of  the  court,  including  my  own,  are  perfectly  coincident, 
to  me  it  seems  proper  that  they  should  here  be  fully  considered, 
and,  so  far  as  it  is  practicable  for  this  court  to  accomplish  such  an 

end,  finally  put  to  rest. 
[  *  483  ]  *  The  questions  then  to  be  considered  upon  the  several 
pleas  in  bar,  and  upon  the  agreed  statement  of  facts  be- 
tween the  counsel  are:  1st.  Whether  the  admitted  master  and 
owner  of  the  plaintiff,  holding  him  as  his  slave  in  the. State  of  Mis- 
souri, and  in  conformity  with  his  rights  guarantied  to  him  by  the 
laws  of  Missouri  then  and  still  in  force,  by  carrying  with  him  for 
bis  own  benefit  and  accommodation,  and  as  his  own  slave,  tlie  per- 
son  of  the  plaintiff  into  the  State  of  Illinois,  within  which  State 
slavery  had  been  prohibited  by  the  constitution  thereof,  and  by 
retaining  the  plaintiff  during  the  commorancy  of  the  master  within 
the  State  of  Illinois,  had,  upon  his  return  with  his  slave  into  the 
State  of  Missouri,  forfeited  his  rights  as  master,  by  reason  of  any 
supposed  operation  of  the  prohibitory  provision  in  the  constitution 
of  Illinois,  beyond  the  proper  territorial  jurisdiction  of  the  latter 
State?  2d.  Whether  a  similar  removal  of  the  plaintiff  by  his  mas- 
ter from  the  State  of  Missouri,  and  his  retention  in  service  at  a 
point  included  within  no  State,  but  situated  north  of  thirty-six 
degrees  thirty  minutes  of  north  latitude,  worked  a  forfeiture  of  the 
right  of  property  of  the,  master,  and  the  manumission  of  the  plaintiff? 
In  considering  the  first  of  these  questions,  the  acts  or  declara- 
tions of  the  master,  as  expressive  of  his  purpose  to  emancipate,  may 
be  thrown  out  of  view,  since  none  will  deny  the  right  of  the  owner 
to  relinquish  his  interest  in  any  subject  of  property,  at  any  time  or 
in  any  place.  The  inquiry  here  bears  no  relation  to  acts  or  decla- 
rations of  the  owner  as  expressive  of  his  intent  or  purpose  to  make 
such  a  relinquishment ;  it  is  simply  a  question  whether,  irrespective 
of  such  purpose,  and  in  opposition  thereto,  that  relinquishment  can 
be  enforced  against  the  owner  of  property  within  his  own  country, 
in  defiance  of  every  guaranty  promised  by  its  laws ;  and  this  through 
the  instrumentality  of  a  claim  to  power  entirely  foreign  and  extra- 
neous with  reference  to  himself,  to  the  origin  and  foundation  of  his 
title,  and  to  the  independent  authority  of  his  country.  A  conclu- 
sive negative  answer  to  such  an  inquiry  is  at  once  supplied,  by 
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announcing  a  few  familiar  and  settled  principles  and  doctrines  of 
public  law. 

Vattel,  in  his  chapter  on  the  general  principles  of  the  laws  of 
nations,  section  15,  tells  us,  that  '^  nations  being  free  and  independ- 
ent of  each  other  in  the  same  manner  that  men  are  naturally  free 
and  independent,  the  second  general  law  of  their  society  is,  that 
each  nation  should  be  left  in  the  peaceable  enjoyment  of  that  liberty 
which  she  inherits  from  nature." 

^'The  natural  society  of  nations,"  says  this  writer,  ^^cannot  sub- 
sist unless  the  natural  rights  of  each  be  respected."  In 
♦section  16th  he  says,  *^as  a  consequence  of  that  liberty  [*484] 
and  independence,  it  exclusively  belongs  to  each  nation  to 
form  her  own  judgment  of  what  her  conscience  prescribes  for  her — 
of  what  it  is  proper  or  improper  for  her  to  do ;  and  of  course  it  rests 
solely  with  her  to  examine  and  determine  whether  she  can  perform 
any  office  for  another  nation  without  neglecting  the  duty  she  owes 
to  herself.  In  all  cases,  therefore,  in  which  a  nation  has  the  right 
of  judging  what  her  duty  requires,  no  other  nation  can  compel  her 
to  act  in  such  or  such  a  particular  manner,  for  any  attempt  at  such 
compulsion  would  be  an  infringement  on  the  liberty  of  nations." 
Again,  in  section  18th,  of  the  same  chapter,  ^'nations  composed  of 
men,  and  considered  as  so  many  free  persons  living  together  in  a 
state  of  nature,  are  naturally  equal,  and  inherit  from  nature  the 
same  obligations  and  rights.  Power  or  weakness  does  not  produce 
any  diflference.  A  small  republic  is  no  less  a  sovereign  State  than 
the  most  powerful  kingdom." 

So,  in  section,  20 :  * ^ A  nation,  then,  is  mistress  of  her  own  actions, 
so  long  as  they  do  not  affect  the  proper  and  perfect  rights  of  any 
other  nation — so  long  as  she  is  only  internally  bound,  and  does  not 
lie  under  any  external  and  perfect  obligation .  If  she  makes  an  ill  use 
of  her  liberty,  she  is  guilty  of  a  breach  of  duty;  but  other  nations 
are  bound  to  acquiesce  in  her  conduct,  since  they  have  no  right  to 
dictate  to  her.  Since  nations  are  free,  independent,  and  equal,  and 
since  each  possesses  the  right  of  judging,  according  to  the  dictates 
of  her  conscience,  what  conduct  she  is  to  pursue,  in  order  to  fulfill 
her  duties,  the  effect  of  the  whole  is  to  produce,  at  least  externally, 
in  the  eyes  of  mankind,  a  perfect  equality  of  rights  between  nations, 
in  the  administration  of  their  affairs,  and  in  the  pursuit  of  their 
pretensions,  without  regard  to  the  intrinsic  justice  of  their  conduct, 
of  which  others  have  no  right  to  form  a  definitive  judgment." 

Chancellor  Kent,  in»the  1st  volume  of  his  Commentaries,  lecture 
2d,  after  collating  the  opinions  of  Grotius,  Heineccius,  Vattel,  and 
Rutherford,  enunciates  the  following  positions  as  sanctioned  by 
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these  and  other  learned  publicists,  viz:  that  *^ nations  are  equal  in 
respect  to  each  other,  and  entitled  to  claim  equal  consideration  for 
their  rights,  whatever  may  be  their  relative  dimensions  or  strength, 
or  however  greatly  they  may  differ  in  government,  religion,  or 
manners.  This  perfect  equality  and  entire  independence  of  all 
distinct  States  is  a  fundamental  principle  of  public  law.  It  is  a 
necessary  consequence  of  this  equality,  that  each  nation  has  a  right 
to  govern  itself  as  it  may  think  proper,  and  no  one  nation  is  enti- 
tled to  dictate  a  form  of  government  or  religion,  or  a  course 
[  *  485  ]  of  *  internal  policy,  to  another:"  This  writer  gives  some 
instances  of  the  violation  of  this  great  national  immunity, 
and  amongst  them  the  constant  interference  by  the  ancient  Bomans, 
under  the  pretext  of  settling  disputes  between  their  neighbors,  but 
with  the  real  purpose  of  reducing  those  neighbors  to  bondage ;  the 
interference  of  Bussia,  Prussia,  and  Austria,  for  the  dismember- 
ment of  Poland ;  the  more'  recent  invasion  of  Naples  by  Austria  in 
1821,  and  of  Spain  by  the  French  government  in  1823,  under  the 
excuse  of  suppressing  a  dangerous  spirit  of  internal  revolution  and 
reform. 

With  reference  to  this  right  of  self-government  in  independent 
sovereign  States,  an  opinion  has  been  expressed,  which,  whilst  it 
concedes  this  right  as  inseparable  from  and  as  a  necessary  attribute 
of  sovereignty  and  independence,  asserts  nevertheless  some  implied 
and  paramount  authority  of  a  supposed  international  law,  to  which 
this  right  of  self-government  must  be  regarded  and  exerted  as  sub- 
ordinate; and  from  which  independent  and  sovereign  States  can 
be  exempted  only  by  a  protest,  or  by  some  public  t\nd  formal  rejec- 
tion of  that  authority.  With  all  respect  for  those  by  whom  this 
opinion  has  been  professed,  I  am  constrained  to  regard  it  as  utterly 
untenable,  as  palpably  inconsistent,  and  as  presenting  in  argument 
a  complete  fdo  de  se. 

Sovereignty,  independence,  and  a  perfect  right  of  self-govern- 
ment, can  signify  nothing  less  than  a  superiority  to  and  an  exemp- 
tion from  all  claims  by  any  extraneous  power,  however  expressly 
they  may  be  asserted,  and  render  all  attempts  to  enforce  such  claims 
merely  attempts  at  usurpation.  Again,  could  such  claims  from  ex- 
traneous sources  be  regarded  as  legitimate,  the  effort  to  resist  or 
evade  them,  by  protest  or  denial,  would  be  as  irregular  and  un- 
meaning as  it  would  be  futile.  It  could  in  nowise  affect  the  ques- 
tion of  superior  right.  For  the  position  here  combatted,  no  respect- 
able authority  has  been,  and  none  it  is  thought  can  be  adduced.  It 
is  certainly  irreconcilable  with  the  doctrines  already  cited  from  the 
writers  upon  public  law. 
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Neither  the  case  of  Lewis  Souiersett,  (Howeirs  State  Trials,  vol. 
20,)  80  often  vaunted  as  the  proud  evidence  of  devotion  to  freedom 
under  a  government  which  has  done  as  much  perhaps  to  extend 
the  reign  of  slavery  as  all  the  world  besides;  nor  does  any  decision 
founded  upon  the  authority  of  Somersett's  case,  when  correctly  ex- 
pounded, assail  or  impair  the  principle  of  national  equality  enun- 
ciated by  each  and  all  of  the  publicists  already  referred  to.  In  the 
case  of  Soraersett,  although  the  applicant  for  the  haheaa  corpus  and 
the  individual  claiming  property  in  that  applicant  were 
both  subjects  and  residents  *  within  the  British  empire,  [  *  486  ] 
yet  the  decision  cannot  be  correctly  understood  as  ruling 
absolutely  and  under  all  circumstances  against  the  right  of  prop- 
erty in  the  claimant.  That  decision  goes  no  farther  than  to  determ- 
ine, that  within  the  realm  of  England  there  was  no  authority  to 
justify  the  detention  of  an  individual  in  private  bondage.  If  the 
decision  in  Somersett's  case  had  gone  beyond  this  point,  it  would 
have  presented  the  anomaly  of  a  repeal  by  laws  enacted  for  and 
limited  in  their  operation  to  the  realm  alone,  of  other  laws  and 
institutions  established  for  places  and  subjects  without  the  limits  of 
the  realm  of  England ;  laws  and  institutions  at  that  very  time,  and 
long  subsequently,  sanctioned  and  maint-ained  under  the  authority 
of  the  British^overnment,  and  which  the  full  and  combined  action 
of  the  king  and  parliament  was  required  to  abrogate. 

But  could  the  decision  in  Somersett's  case  be  correctly  interpreted 
as  ruling  the  doctrine  which  it  has  been  attempted  to  deduce  from 
it,  still  that  doctrine  must  be  considered  as  having  been  overruled 
by  the  lucid  and  able  opinion  of  Lord  Stowell  in  the  more  recent 
case  of  the  slave  Grace,  reported  in  the  second  volume  of  Haggard, 
p.  94;  in  which  opinion,  whilst  it  is  conceded  by  the  learned  judge 
that  there  existed  no  power  to  coerce  the  slave  whilst  in  England, 
that  yet,  upon  her  return  to  the  island  of  Antigua,  her  status  as  a 
slave  was  revived,  or,  rather,  that  the  title  of  the  owner  to  the  slave 
as  property  had  never  been  extinguished,  but  had  always  existed 
in  that  island.  If  the  principle  of  this  decision  be  applicable  as 
between  diflferent  portions  of  one  and  the  same  empire,  with  how 
much  more  force  does  it  apply  as  between  nations  or  governments 
entirely  separate,  and  absolutely  independent  of  each  other?  For 
in  this  precise  attitude  the  States  of  this  Union  stand  with  reference 
to  this  subject,  and  with  reference  to  the  tenure  of  every  description 
of  property  vested  under  their  laws  and  held  within  their  territorial 
jurisdiction. 

A  strong  illustration  of  the  principle  ruled  by  Lord  Stowell,  and 
of  the  effect  of  that  principle  even  in  a  case  of  express  contract^  is 
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seen  in  the  case  of  Lewis  v.  FuUerton,  decided  by  the  supreme 
court  of  Virginia,  and  reported  in  the  first  volume  of  Bandolph,  p. 
15.  The  case  was  this:  A  female  slave,  the  property  of  a  citizen 
of  Virginia,  whilst  with  her  master  in  the  State  of  Ohio,  was  taken 
from  his  possession  under  a  writ  of  habeas  corpus,  and  set  at  lib- 
erty. Soon,  or  immediately  after,  by  agreement  between  this  slave 
and  her  master,  a  deed  was  executed  in  Ohio  by  the  latter,  contain- 
ing a  stipulation  that  this  slave  should  return  to  Virginia,  and, 
after  a  service  of  two  years  in  that  State,  should  there  be 
[  *  487  ]  free.  The  law  of  Virginia  *  regulating  emancipation  re- 
quired that  deeds  of  emancipation  should,  witliin  a  given 
time  from  their  date,  be  recorded  in  the  court  of  the  county  in 
which  the  grantor  resided,  and  declared  that  deeds  with  regard  to 
which  this  requisite  was  not  complied  with  should  be  void.  Lewis, 
an  infant  son  of  this  female,  under  the  rules  prescribed  in  such 
cases,  brought  an  action,  in  forma  pauperis,  in  one  of  the  courts  of 
Virginia,  for  the  recovery  of  his  freedom,  claimed  in  virtue  of  the 
transactions  above  mentioned.  Upon  an  appeal  to  the  supreme 
court  from  a  judgment  against  the  plaintiff,  Boane,  justice,  in  de- 
livering the  opinion  of  the  court,  after  disposing  of  other  questions 
discussed  in  that  case,  remarks : 

**  As  to  the  deed  of  emancipation  contained  in  the  record,  that 
deed,  taken  in  connection  with  the  evidence  offered  in  support  of  it, 
shows  that  it  had  a  reference  to  the  State  of  Virginia;  and  the  testi- 
mony shows  that  it  formed  a  part  of  this  contract,  whereby  the  slave 
Milly  was  to  be  brought  back  (as  she  was  brought  back)  into  the 
State  of  Virginia.  Her  object  was  therefore  to  secure  her  freedom 
by  the  deed  within  the  State  of  Virginia,  after  the  time  should  have 
expired  for  which  she  had  indented  herself,  and  when  she  should  be 
found  abiding  within  the  State  of  Virginia. 

'*If,  then,  this  contract  had  an  eye  to  the  State  of  Virginia  for  its 
operation  and  efiect,  the  lex  loci  ceases  to  operate.  In  that  case  it 
must,  to  have  its  effect,  conform  to  the  laws  of  Virginia.  It  is  in- 
sufficient under  those  laws  to  effectuate  an  emancipation,  for  want 
of  a  due  recording  in  the  county  court,  as  was  decided  in  the  case 
of  Givens  v,  Mann,  in  this  court.  It  is  also  ineffectual  within  the 
commonwealth  of  Virginia  for  another  reason.  The  lex  loci  is  also 
to  be  taken  subject  to  the  exception,  that  it  is  not  to  be  enforced  in 
another  country,  when  it  violates  some  moral  duty  or  the  policy  of 
that  country,  or  is  not  consistent  with  a  positive  right  secured  to 
a  third  person  or  party  by  the  laws  of  that  country  in  which  it  is 
sought  to  be  enforced.  In  such  a  case  we  are  told,  ^niagis  jus  nos- 
trumy  quamjus  alienum  sei-vemus,*  "     (Huberus,  tom.  2,  lib.  1,  tit. 
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3;  2  Fontblanque,  p.  444.)  **That  third  party  in  this  instance  is 
the  commonwealth  of  Virginia,  and  her  policy  and  interests  are 
also  to  be  attended  to.  These  turn  the  scale  against  the  lex  loci  in 
the  present  instance." 

The  second  or  last-mentioned  position  assumed  for  the  plaintiflf 
under  the  pleas  in  bar,  as  it  rests  mainly  if  not  solely  upon  the  pro- 
vision of  the  act  of  congress  of  March  6,  1820,  prohibiting  slavery 
in  upper  Louisiana  north  of  thirty- six  degrees  thirty  minutes  north 
latitude,  popularly  called  the  Missouri  Compromise,  that 
assumption  renews  the  question,  formerly  so  *  zealously  [*488] 
debated,  as  to  the  validity  of  the  provision  in  the  act  of 
congress,  and  upon  the  -constitutional  competency  of  congress  to 
establish  it. 

Before  proceeding,  however,  to  examine  the  validity  of  the  pro- 
hibitory provision  of  the  law,  it  may,  so  far  as  the  rights  involved 
in  this  cause  are  concerned,  be  remarked,  that  conceding  to  that 
provision  the  validity  of  a  legitimate  exercise  of  power,  still  this 
concession  could  by  no  rational  interpretation  imply  the  slightest 
authority  for  its  operation  beyond  the  territorial  limits  comprised 
within  its  terms;  much  less  could  there  be  inferred  from  it  a  power 
to  destroy  or  in  any  degree  to  control  rights,  either  of  person  or 
property,  entirely  within  the  bounds  of  a  distinct  and  independent 
sovereignty — rights  invested  and  fortified  by  the  guaranty  of  that 
sovereignty.  These  surely  would  remain  in  all  their  integrity, 
whatever  effect  might  be  ascribed  to  the  prohibition  within  the 
limits  defined  by  its  language. 

But,  beyond  and  in  defiance  of  this  conclusion,  inevitable  and 
undeniable  as  it  appears,  upon  every  principle  of  justice  or  Round 
induction,  it  has  been  attempted  to  convert  this  prohibitory  pro- 
vision of  the  act  of  1820  not  only  into  a  weapon  with  which  to  as- 
sail the  inherent — the  necessarily  inherent — powers  of  independent 
sovereign  governments,  but  into  a  means  of  forfeiting  that  equal'ty 
of  rights  and  immunities  which  are  the  birthright  or  the  donative 
from  the  constitution  of  every  citizen  of  the  United  States  within 
the  length  and  breadth  of  the  nation.  In  this  attempt,  there  is 
asserted  a  power  in  congress,  whether  from  incentives  of  interest, 
ignorance,  faction,  partiality,  or  prejudice,  to  bestow  upon  a  por- 
tion of  the  citizens  of  this  nation  that  which  is  the  common  prop- 
erty and  privilege  of  all — the  power,  in  fine,  of  confiscation,  in 
retribution  for  no  offense,  or,  if  for  an  offense,  for  that  of  accidental 
locality  only. 

It  may  be  that,  with  respect  to  future  cases,  like  the  one  now 
before  the  court,  there  is  felt  an  assurance  of  the  impotence  of  such 
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a  preteosion;  still,  the  fullest  conviction  of  that  result  can  impart 
to  it  no  claim  to  forbearance,  nor  dispense  with  the  duty  of  antipa- 
thy and  disgust  at  its  sinister  aspect,  whenever  it  may  be  seen  to 
scowl  upon  the  justice,  the  order,  the  tranquillity,  and  fraternal 
feeling,  which  are  the  surest,  nay,  the  only  means,  of  promoting  or 
preserving  the  happiness  and  prosperity  of  the  nation,  and  which 
were  the  great  and  efficient  incentives  to  the  formation  of  this  gov- 
ernment. 

The  power  of  congress  to  impose  the  prohibition  in  the  eighth 
section  of  the  act  of  1820  has  been  advocated  upon  an  attempted 
construction  of  the  second  clause  of  the  third  section 
[*489]  *of  the  fourth  article  of  the  constitution,  which  declares 
that  "congress  shall  have  power  to  dispose  of  and  to 
make  all  needful  rules  and  regulations  respecting  the  territory  and 
other  property  belonging  to  the  United  States." 

In  the  discussions  in  both  houses  of  congress,  at  the  time  of 
adopting  this  eighth  section  of  the  act  of  1820,  great  weight  was 
given  to  the  peculiar  language  of  this  clause,  viz:  ^cmVory  and 
other  property  belonging  to  the  United  States,  as  going  to  show  that 
the  power  of  disposing  of  and  regulating,  thereby  vested  in  con- 
gress, was  restricted  to  a  proprietary  interest  in  the  territory  or  land 
comprised  therein,  and  did  not  extend  to  the  personal  or  political 
rights  of  citizens  or  settlers,  inasmuch  as  this  phrase  in  the  con- 
stitution, ^^ territory  or  other  property/*  identified  territory  with 
property,  and.  inasmuch  as  citizens  or  persons  could  not  be  property, 
and  especially  were  not  property  belonging  to  the  United  States. 
And  upon  every  principle  of  reason  or  necessity,  this  power  to 
dispose  of  and  to  regulate  the  territory  of  the  nation  could  be  de- 
signed to  extend  no  farther  than  to  its  preservation  and  appropria- 
tion to  the  uses  of  those  to  whom  it  belonged,  viz:  the  nation. 
Scarcely  anything  more  illogical  or  extravagant  can  be  imagined 
than  the  attempt  to  deduce  from  this  provision  in  the  constitution 
a  power  to  destroy  or  in  anywise  to  impair  the  civil  and  political 
.rights  of  the  citizens  of  the  United  States,  and  much  more  so  the 
power  to  establish  inequalities  amongst  those  citizens  by  creating 
privileges  in  one  class  of  those  citizens,  and  by  the  disfranchise- 
ment of  other  portions  or  classes,  by  degrading  them  from  the  posi- 
tion they  previously  occupied. 

There  can  exist  no  rational  or  natural  connection  or  affinity 
between  a  pretension  like  this  and  the  power  vested  by  the  consti- 
tution in  congress  with  regard  to  the  territories ;  on  the  contrary, 
there  is  an  absolute  incongruity  between  them. 

But  whatever  the  power  vested  in  congress,  and  whatever  the 
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precise  subject  to  which  that  power  extended,  it  is  clear  that  the 
power  related  to  a  subject  appertaining  to  the  United  States,  and 
one  to  be  disposed  of  and  regulated  for  the  benefit  and  under  the 
authority  of  the  United  States,  Congress  was  made  simply  tlie 
agent  or  trustee  for  the  United  States,  and  could  not,  without  a 
breach  of  trust  and  a  fraud,  appropriate  the  subject  of  the  trust  to 
any  other  beneficiary  or  cestui  que  trust  than  the  United  States, 
or  to  the  people  of  the  United  States,  upon  equal  grounds,  legal 
or  equitable.  Congress  could  not  appropriate  that  subject  to  any 
one  class  or  portion  of  the  people,  to  the  exclusion  of  others,  po- 
litically and  constitutionally  equals ;  but  every  citizen 
would,  if  any  one  *could  claim  it,  have  the  like  rights  of  [  *490  ] 
purchase,  settlement,  occupation,  or  any  other  right,  in 
the  national  territory. 

Nothing  can  be  more  conclusive  to  show  the  equality  of  this  with 
every  other  right  in  all  the  citizens  of  the  United  States,  and  the 
iniquity  and  absurdity  of  the  pretension  to  exclude  or  to  disfran- 
chise a  portion  of  them  because  they  are  the  owners  of  slaves, 
than  the  fact  that  the  same  instrument,  which  imparts  to  congress 
its  very  existence  and  its  every  function,  guaranties  to  the  slave- 
holder the  title  to  his  property,  and  gives  him  the  right  to  its  re- 
clamation throughout  the  entire  extent  of  the  nation ;  and,  farther, 
that  the  only  private  property  which  the  constitution  has  specific- 
aUy  recognizedy  and  has  imposed  it  as  a  direct  obligation  both  on 
the  States  and  the  federal  government  to  protect  and  enforce,  is  the 
property  of  the  master  in  his  slave ;  no  other  right  of  property 
is  placed  by  the  constitution  upon  the  same  high  ground,  nor 
shielded  by  a  similar  guaranty. 

Can  there  be  imputed  to  the  sages  and  patriots  by  whom  the 
constitution  was  framed,  or  can  there  be  detected  in  the  text  of  that 
constitution,  or  in  any  rational  construction  or  implication  deduci- 
ble  therefrom,  a  contradiction  so  palpable  as  would  exist  between  a 
pledge  to  the  slaveholder  of  an  equality  with  his  I'ellow-citizens, 
and  of  the  formal  and  solemn  assurance  for  the  security  and  enjoy- 
ment of  his  property,  and  a  warrant  given,  as  it  were  uno  flatu,  to 
another,  to  rob  him  of  that  property,  or  to  subject  him  to  proscrip- 
tion and  disfranchisement  for  possessing  or  for  endeavoring  to  retain 
it?  The  injustice  and  extravagance  necessarily  implied  in  a  sup- 
position like  this,  cannot  be  rationally  imputed  to  the  patriotic  or 
the  honest,  or  to  those  who  were  merely  sane. 

A  conclusion  in  favor  of  the  prohibitory  power  in  congress,  as 
asserted  in  the  eighth  section  of  the  act  of  1820,  has  been  attempted, 
as  deducible  from  the  precedent  of  the  ordinance  of  the  convention 
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of  1787,  concerning  the  cession  by  Virginia  of  the  territory  north- 
west of  the  Ohio ;  the  provision  in  which  ordinance,  relative  to 
slavery,  it  has  been  attempted  to  impose  upon  other  and  subse- 
quently-acquired territory. 

The  first  circumstance  which,  in  the  consideration  of  this  provi- 
sion, impresses  itself  upon  my  mind,  is  its  utter  futility  and  want  of 
authority.  This  court  has,  in  repeated  instances,  ruled,  that  what- 
ever may  have  been  the  force  accorded  to  this  ordinance  of  1787  at 
the  period  of  its  enactment,  its  authority  and  effect  ceased,  and 
yielded  to  the  paramount  authority  of  the  constitution,  from  the 
period  of  the  adoption  of  the  latter.     Such  is  the  principle  ruled  in 

the  cases  of  Pollard's  Lessee  r.  Hagan,  (3  How.  212,) 
[*491  ]  Parmoli  v.  The  First  Municipality  of  *New  Orleans,  (3 

How.  589,)  Strader  v.  Graham,.  (16  How.  82.)  But  apart 
from  the  superior  control  of  the  constitution,  and  anterior  to  the 
adoption  of  that  instrument,  it  is  obvious  that  the  inhibition  in 
question  never  had  and  never  could  have  any  legitimate  and  binding 
force.  We  may  seek  in  vain  for  any  power  in  the  convention,  either 
to  require  or  to  accept  a  condition  or  restriction  upon  the  cession 
like  that  insisted  on;  a  condition  inconsistent  with,  and  destruct- 
ive of,  the  object  of  the  grant.  The  cession  was,  as  recommended 
by  the  old  congress  in  1780,  made  originally  and  completed  in  terms 
to  the  United  States,  and  for  the  benefit  of  the  United  States,  i.  e., 
for  the  people,  all  the  people,  of  the  United  States.  The  condition 
subsequently  sought  to  be  annexed  in  1787,  (declared,  too,  to  be 
perpetual  and  immutable,)  being  contradictory  to  the  terms  and 
destructive  of  the  purposes  of  the  cession,  and  after  the  cession  was 
consummated,  and  the  powers  of  the  ceding  party  terminated,  and 
the  rights  of  the  grantees,  the  people  of  the  United  States,  vested, 
must  necessarily,  so  far,  have  been  db  initio  void.  With  respect 
to  the  power  of  the  convention  to  impose  this  inhibition,  it  seems 
to  be  pertinent  in  this  place  to  recur  to  the  opinion  of  one  cotem- 
porary  with  the  establishment  of  the  government,  and  whose  dis- 
tinguished services  in  the  formation  and  adoption  of  our  national 
charter,  point  him  out  as  the  artifex  maximus  of  our  federal  sys- 
tem. James  Madison,  in  the  year  1819,  speaking  with  reference 
to  the  prohibitory  power  claimed  by  congress,  then  threatening  the 
very  existence  of  the  Union,  remarks  of  the  language  of  the 
second  clause  of  the  third  section  of  article  fourth  of  the  constitu- 
tion, ''that  it  cannot  be  well  extended  beyond  a  power  over  the 
territory  as  property,  and  the  power  to  make  provisions  really 
needful  or  necessary  for  the  government  of  settlers,  until  ripe  for 
admission  into  the  Union." 
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Again  he  says,  ^'with  respect  to  what  has  taken  place  in  the 
northwest  territory,  it  may  be  observed  that  the  ordinance  giving 
it  its  distinctive  character  on  the  subject  of  slaveholding  proceeded 
from  the  old  congress,  acting  with  the  best  intentions,  but  under  a 
charter  which  contains  no  shadow  of  the  authority  exercised  ;  and 
it  remains  to  be  decided  how  far  the  Stales  formed  within  that  ter- 
ritory, and  admitted  into  the  Union,  are  on  a  different  footing  from 
its  other  members  as  to  their  legislative  sovereignty.  As  to  the 
power  of  admitting  new  States  into  the  federal  compact,  the  ques- 
tions offering  themselves  are,  whether  congress  can  attach  condi- 
tions, or  the  new  States  concur  in  conditions,  which  after  admission 
would  abridge  or  enlarge  the  constitutional  rights  of  legislation  com- 
mon to  other  States;  whether  congress  can,  by  a  compact 
*  with  a  new  State,  take  power  either  to  or  from  itself,  or  [  *  492  ] 
place  the  new  member  above  or  below  the  equal  rank  and 
rights  possessed  by  the  others;  whether  all  such  stipulations  ex- 
pressed or  implied  would  not  be  nullities,  and  be  so  pronounced 
when  brought  to  a  practical  test.  It  falls  within  the  scope  of  your 
inquiry  to  state  the  fact,  that  there  was  a  proposition  in  the  con- 
vention to  discriminate  between  the  old  and  the  new  States  by  ap 
article  in  the  constitution.  The  proposition,  happily,  was  rejected. 
The  effect  of  such  a  discrimination  is  suflSciently  evident."* 

In  support  of  the  ordinance  of  1787,  there  may  be  adduced  the 
semblance  at  least  of  obligation  deducible  from  compact^  the  form  of 
assent  or  agreement  between  the  grantor  and  grantee ;  but  this  form 
or  similitude,  as  is  justly  remarked  by  Mr.  Madison,  is  rendered 
null  by  the  absence  of  power  or  authority  in  the  contracting  parties, 
and  by  the  more  intrinsic  and  essential  defect  of  incompatibility 
with  the  rights  and  avowed  purposes  of  those  parties,  and  with 
their  relative  duties  and  obligations  to  others.  If,  then,  with  the 
attendant  formalities  of  assent  or  compact,  the  restrictive  power 
claimed  was  void  as  to  the  immediate  subject  of  the  ordinance,  how 
much  more  unfounded  must  be  the  pretension  to  such  a  power  as 
derived  from  that  source,  (viz:  the  ordinance  of  1787,)  with  respect 
to  territory  acquired  by  purchase  or  conquest  under  the  supreme 
authority  of  the  constitution — territory  not  the  subject  of  mere  do- 
nation, but  obtained  in  the  name  of  all,  by  the  combined  efforts  and 
resources  of  all,  and  with  no  condition  annexed  or  pretended. 

In  conclusion,  my  opinion  is,  that  the  decision  of  the  circuit  court, 
upon  the  law  arising  upon  the  several  pleas  in  bar,  is  correct,  but 


*  Letter  from  James  Madison  to  Robert  Walsh,  November  27th,  1819,  on  the  subject 
of  the  Missoari  Compromise. 
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that  it  is  erroneous  in  having  sustained  the  demurrer  to  the  plea  in 
abatement  of  the  jurisdiction  ;  that  for  this  error  the  decision  of , the 
circuit  court  should  be  reversed,  and  the  cause  remanded  to  that 
court,  with  instructions  to  abate  the  action,  for  the  reason  set  forth 
and  pleaded  in  the  plea  in  abatement. 

In  the  aforegoing  examination  of  this  cause,  the  circumstance 
that  the  questions^involved  therein  had  been  previously  adjudged 
between  these  parties  by  the  court  of  the  State  of  Missouri,  has  not 
been  adverted  to;  for  although  it  has  been  ruled  by  this  court,  that 
in  instances  of  concurrent  jurisdiction,  the  court  first  obtaiuing 
possession  or  cognizance  of  the  controversy  should  retain 
[  *  493  ]  and  decide  it,  yet,  as  in  this  case  there  had  *  been  no  plea, 
either  of  a  former  judgment  or  of  autre  action  pendent,  it 
was  thought  that  the  fact  of  a  prior  decision,  however  conclusive  it 
might  have  been  if  regularly  pleaded,  could  not  be  incidentally 
taken  into  view. 

Mr.  Justice  Campbell.  I. concur  in  the  judgment  pronounced  by 
the  chief  justice ;  but  the  importance  of  the  cacuse^  the  expectation 
and  interest  it  has  awakened,  and  the  responsibility  involved  in  its 
determination,  induce  me  to  file  a  separate  opinion. 

The  case  shows  that  the  plaintiff,  in  the  year  1834,  was  a  negro 
slave  in  Missouri,  the  property  of  Dr.  Emerson,  a  surgeon  in  the 
army  of  the  United  States.  In  1834,  his  master  took  him  to  the 
military  station  at  Bock  Island,  on  the  border  of  Illinois,  and  in 
1836  to  Fort  Snelling,  in  the  present  Minnesota,  then  Wisconsin, 
territory.  While  at  Fort  Snelling,  the  plaintiff  married  a  slave 
who  was  there  with  her  master,  and  two  children  have  been  born 
of  this  connection  ;  one  during  the  journey  of  the  family  in  return- 
ing to  Missouri,  and  the  other  after  their  return  to  that  State. 

Since  1838,  the  plaintiff  and  the  members  of  his  family  have  been 
in  Missouri  in  the  condition  of  slaves.  The  object  of  this  suit  is  to 
establish  their  freedom.  The  defendant,  who  claims  the  plaintiff 
and  his  family,  under  the  title  of  Dr.  Emerson,  denied  the  juris- 
diction of  the  circuit  court,  by  the  plea  that  the  plaintiff  was  a 
negro  of  African  blood,  the  descendant  of  Africans  who  had  been 
imported  and  sold  in  this  country  as  slaves,  and  thus  he  had  no 
capacity  as  a  citizen  of  Missouri  to  maintain  a  suit  in  the  circuit 
court.  The  court  sustained  a  demurrer  to  this  plea,  a  trial  was 
then  had  upon  the  general  issue,  and  special  pleas  to  the  effect  that 
the  plaintiff  and  his  family  were  slaves  belonging  to  the  defendant. 

My  opinion  in  this  case  is  not  affected  by  the  plea  to  the  juris- 
diction, and  I  shall  not  discuss  the  questions  it  suggests.     The 
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claim  of  the  plaintiff  to  freedom  depends  upon  the  effect  to  be  given 
to  his  absence  from  Missouri,  in  company  with  his  master,  in  Illi- 
nois and  Minnesota,  and  this  effect  is  to  be  ascertained  by  a  refer- 
ence to  the  laws  of  Missouri.  For  the  trespass  complained  of  was 
committed  upon  one  claiming  to  be  a  freeman  and  a  citizen,  in  that 
State,  and  who  had  been  living  for  years  under  the  dominion  of  its 
laws.  And  the  rule  is,  that  whatever  is  a  justification  where  the 
thing  is  done,  must  be  a  justification  in  the  forum  where  the  case 
is  tried.     (20  How.  St.  Tri.  234;  Cowp.  S.  C.  161.) 

The  constitution  of  Missouri  recognizes  slavery  as  a  legal  con- 
dition, extends  guaranties  to  the  masters  of  slaves,  and 
*  invites  immigrants  to  introduce  them^  as  property,  by  a  [  *4?94  ] 
promise  of  protection.     The  laws  of  the  State  charge  the 
master  with  the  custody  of  the  slave,  and  provide  for  the  mainte- 
nance and  security  of  their  relation. 

The  federal  constitution  and  the  acts  of  congress  provide  for  the 
return  of  escaping  slaves  within  the  limits  of  the  Union.  No  re- 
moval of  the  slave  beyond  the  limits  of  the  State,  against  the  con- 
sent of  the  master,  nor  residence  there  in  another  condition,  would 
be  regarded  as  an  effective  manumission  by  the  courts  of  Missouri, 
upon  his  return  to  the  State.  ^^  SiciU  liberis  captis  status  restitui- 
tur  sic  servtis  domino,"  Nor  can  the  master  emancipate  the  slave 
within  the  State,  except  through  the  agency  of  a  public  authority. 
The  inquiry  arises,  whether  the  manumission  of  the  slave  is  effect- 
ed by  his  removal,  with  the  consent  of  the  master,  to  a  community 
where  the  law  of  slavery  does  not  exist,  in  a  case  where  neither 
the  master  nor  slave  discloses  a  purpose  to  remain  permanently, 
and  where  both  parties  have  continued  to  maintain  their  existing 
relations.  What  is  the  law  of  Missouri  in  such  a  case?  Similar 
inquiries  have  arisen  in  a  great  number  of  suits,  and  the  discus- 
sions in  the  State  courts  have  relieved  the  subject  of  much  of  its 
difficulty.  (12  B.  M.  Ky.  K.  545;  Foster  v.  Foster,  10  Gratt.  Va. 
E.  485 ;  4  Har.  and  McH.  Md.  E.  295 ;  Scott  v.  Emerson,  15  Misso. 
576;  4  Rich.  S.  C.  R.  186;  17  Misso.  434;  15  Misso.  596;  5  B.  M. 
173;  8  B.  M.  540,  633;  9  B.  M.  565;  5  Leigh,  614;  1  Rand.  15; 
18  Pick.  193.) 

The  result  of  these  discussions  is,  that  in  general,  the  status^  or 
civil  and  political  capacity  of  a  person,  is  determined,  in  the  first 
instance,  by  the  law  of  the  domicile  where  he  is  born;  that  the 
legal  effect  on  persons,  arising  from  the  operation  of  the  law  of 
that  domicile,  is  not  indelible,  but  that  a  new  capacity  or  status 
may  be  acquired  by  a  change  of  domicile.  That  questions  oistaius 
are  closely  connected  with  considerations  arising  out  of  the  social 
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and  political  organization  of  the  State  where  they  originate,  and 
each  sovereign  power  must  determine  them  within  its  own  terri- 
tories. 

A  large  class  of  cases  has  been  decided  upon  the  second  of  tlie 
propositions  above  stated,  in  the  southern  and  western  courts — 
cases  in  which  the  law  of  the  actual  domicile  was  adjudged  to  have 
altered  the  native  condition  and  status  of  the  slave,  although  he 
had  never  actually  possessed  the  status  of  freedom  in  that  domicile. 
(Rankin  v.  Lydia,  2  A.  K.  M. ;  Herny  v.  Decker,  Walk.  36;  4 
Mart.  385;  1  Misso.  472;  Hunter  v.  Fulcher,  1  Leigh.) 

I  do  not  impugn  the  authority  of  these  cases.  No  evidence  is 
found  in  the  record  to  establish  the  existence  of  a  domicile 
[*495]  *  acquired  by  the  master  and  slave,  either  in  Illinois  or 
Minnesota.  The  master  is  described  as  an  officer  of  the 
army,  who  was  transferred  from  one  station  to  another,  along  the 
western  frontier,  in  the  line  of  his  duty,  and  who,  after  performing 
the  usual  tours  of  service,  returned  to  Missouri ;  these  slaves  re- 
turned to  Missouri  with  him,  and  had  been  there  for  near  fifteen 
years,  in  that  condition,  wheu  this  suit  was  instituted.  But  ab- 
sence, in  the  performance  of  military  duty,  without  more,  is  a  fact 
of  no  importance  in  determining  a  question  of  a  change  of  domicile. 
Questions  of  that  kind  depend  upon  acts  and  intentions,  and  are 
ascertained  from  motives,  pursuits,  the  condition  of  the  family,  and 
fortune  of  the  party^  and  no  change  will  be  inferred,  unless  evi- 
dence shows  that  one  domicile  was  abandoned,  and  there  was  in- 
tention to  acquire  another.  (11  L.  and  Eq.  6 ;  6  Exch.  217;  6  M. 
and  W.  611;  2  Curt.  Ecc.  R.  368.) 

The  cases  first  cited  deny  the  authority  of  a  foreign  law  to  dis- 
solve relations  which  have  been  legally  contracted  in  the  State 
where  the  parties  are,  and  have  their  actual  domicile — relations 
which  were  never  questioned  during  their  absence  from  that  Stat« — 
relations  which  are  consistent  with  the  native  capacity  and  condi- 
tion of  the  respective  parties,  and  with  the  policy  of  the  State  where 
they  reside;  but  which  relations  were  inconsistent  with  the  policy 
or  laws  of  the  State  or  territory  within  which  they  had  been  for  a 
time,  and  from  which  they  had  returned,  with  these  relations  un- 
disturbed. It  is  upon  the  assumption,  that  the  law  of  Illinois  or 
Minnesota  was  indelibly  impressed  upon  the  slave,  and  its  conse- 
quences carried  into  Missouri,  that  the  claim  of  the  plaintiff  de- 
pends. The  importance  of  the  case  entitles  the  doctrine  on  which 
it  rests  to  a  careful  examination. 

It  will  be  conceded,  that  in  countries  where  no  law  or  regulation 
prevails,  opposed  to  the  existence  and  consequences  of  slavery,  per- 
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sons  who  are  born  in  that  condition  in  a  foreign  State  would  not  be 
liberated  by  the  accident  of  their  introgression.  The  relation  of 
domestic  slavery  is  recognized  in  the  law  of  nations,  and  the  inter- 
ference of  the  authorities  of  one  State  with  the  rights  of  a  master 
belonging  to  another,  without  a  valid  cause,  is  a  violation  of  that 
law.  (Wheat.  Law  of  Na.  724;  5  Stats,  at  Large,  601 ;  Calh.  Sp, 
378;  Reports  of  the  Com.  U.  S.  and  G.  B.  187,  238,  24T.) 

The  public  law  of  Europe  formerly  permitted  a  master  to  re- 
claim his  bondsman,  within  a  limited  period,  wherever  he  could 
find  him,  and  one  of  the  capitularies  of  Charlemagne  abolishes  the 
rule  of  prescription.  He  directs,  **that  wheresoever,  within  the 
bounds  of  Italy,  either  the  runaway  slave  of  the  king,  or 
of  *  the  church,  or  of  any  other  man,  shall  be  found  by  his  [  *  496  ] 
master,  he  shall  be  restored  without  any  bar  or  prescrip- 
tion of  years;  yet  upon  the  provision  that  the  master  be  a  Frank 
or  German,  or  of  any  other  nation  (foreign ;)  but  if  he  be  a  Lom- 
bard or  a  Roman,  he  shall  acquire  or  receive  his  slaves  by  that  law 
which  has  been  established  from  ancient  times  among  them." 
Without  referring  for  precedents  abroad,  or  to  the  colonial  history, 
for  similar  instances,  the  history  of  the  confederation  and  Union 
affords  evidence  to  attest  the  existence  of  this  ancient  law.  In 
1783,  congress  directed  General  Wa.shington  to  continue  his  remon- 
strances to  the  commander  of  the  British  forces  respecting  the  per- 
mitting negroes  belonging  to  the  citizens  of  these  States  to  leave 
New  York,  and  to  insist  upon  the  discontinuance  of  that  measure. 
In  1788,  the  resident  minister  of  the  United  States  at  Madrid  was 
instructed  to  obtain  from  the  Spanish  crown  orders  to  its  governors 
in  Louisiana  and  Florida,  '*to  permit  and  facilitate  the  apprehen- 
sion of  fugitive  slaves  from  the  States,  promising  that  the  States 
would  observe  the  like  conduct  respecting  fugitives  from  Spanish 
subjects."  The  committee  that  made  the  report  of  this  resolution 
consisted  of  Hamilton,  Madison,  and  Sedgwick,  (2  Hamilton's 
Works,  473 ;)  and  the  clause  in  the  federal  constitution  providing 
for  the  restoration  of  fugitive  slaves  is  a  recognition  of  this  ancient 
right,  and  of  the  principle  that  a  change  of  place  does  not  eflfect 
a  change  of  condition.  The  diminution  of  the  power  of  a  master 
to  reclaim  his  escaping  bondsman  in  Europe  commenced  in  the 
enactment  of  laws  of  prescription  in  favor  of  privileged  communes. 
Bremen,  Spire,  Worms,  Vienna,  and  Ratisbou,  in  Germany;  Car- 
cassonne, Beziers,  Toulouse,  and  Paris,  in  France,  acquired  privir 
leges  on  this  subject  at  an  early  period.  The  ordinance  of  William 
the  Conqueror,  that  a  residence  of  any  of  the  servile  populaticm  of 
England,  for  a  year  and  a  day,  without  being  claimed,  in  any  city, 
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burgh,  walled  town,  or  castle  of  the  king,  should  entitle  them  to 
perpetual  liberty,  is  a  specimen  of  these  laws. 

The  earliest  publicist  who  has  discussed  this  subject  is  Bodin,  a 
jurist  of  the  sixteenth  century,  whose  work  was  quoted  in  the  early 
discussions  of  the  courts  in  France  and  England  on  this  subject. 
He  says;.  ''In  France,  although  there  be  some  remembrance  of  old 
servitude,  yet  it  is  not  lawful  here  to  make  a  slave  or  to  buy  any 
one  of  others,  insomuch  as  the  slaves  of  strangers,  so  soon  as  they 
set  their  foot  within  France,  become  frank  and  free,  as  was  determ- 
ined by  an  old  decree  of  the  court  of  Paris  against  an  ambassador 
of  Spain,  who  had  brought  a  slave  with  him  into  France."  He 
states  another  case,  which  arose  in  the  city  of  Toulouse, 
[  *  497  ]  of  a  Genoese  merchant,  who  had  *  carried  a  slave  into  that 
city  on  his  voyage  from  Spain ;  and  when  the  matter  was 
brought  before  the  magistrates,  the  **procureur  of  the  city,  out  of 
the  records,  showed  certain  ancient  privileges  given  unto  them  of 
Tholouse,  wherein  it  was  granted  that  slaves,  so  soon  as  they  should 
come  into  Tholouse,  should  be  free."  These  cases  were  cited  with 
much  approbation  in  the  discussion  of  the  claims  of  the  West  India 
slaves  of  Verdelin  for  freedom,  in  1738,  before  the  judges  in  admi- 
ralty, (15  Causes  Celebres,  p.  1 ;  2  Masse  Droit  Com  sec.  58,)  and 
were  reproduced  before  Lord  Mansfield,  in  the  cause  of  Somersett, 
in  1772.  Of  the  cases  cited  by  Bodin,  it  is  to  be  observed  that 
Charles  V  of  France  exempted  all  the  inhabitants  of  Paris  from 
serfdom,  or  other  feudal  incapacities,  in  1371,  and  this  was  con- 
firmed by  several  of  his  successors,  (3  Dulaire  Hist,  de  Par.  546 ; 
Broud.  Cout.  de  Par.  21,)  and  the  ordinance  of  Toulouse  is  pre- 
served as  follows:  ''  Civitaa  Tholosana  fuit  et  erit  ^me  fine  libera^ 
adeo  ut  aervi  et  ancillce,  adavi  et  sclavce,  dominos  sive  dominas  ha- 
benies,  cum  rebiM  vel  sine  reljua  euisy  ad  Tholosam  vel  infrd  Urnitnos 
extra  tirbem  terminatoa  accedentes  acquirant  liber tcUem.'*  (Hist,  de 
Langue,  tome  3,  p.  69  ;  Ibid.  6,  p.  8;  Loysel  Inst.  b.  1,  sec.  6.) 

The  decisions  were  made  upon  special  ordinances,  or  charters, 
which  contained  positive  prohibitions  of  slavery,  and  where  liberty 
had  been  granted  as  a  privilege;  and  the  history  of  Paris  furnishes 
but  little  support  for  the  boast  that  she  was  a  ^^sacro  aancta  civitaa^** 
where  liberty  always  had  an  asylum,  or  for  the  '* self-complacent 
rhapsodies"  of  the  French  advocates  in  the  case  of  Verdelin,  which 
amused  the  grave  lawyers  who  argued  the  case  of  Somersett.  The 
case  of  Verdelin  was  decided  upon  a  special  ordinance,  which  pre- 
scribed the  conditions  on  which  West  India  slaves  might  be  intro- 
duced into  France,  and  which  had  been  disregarded  by  the  master. 

The  case  of  Somersett  was  that  of  a  Virginia  slave  carried  to 
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England  by  his  master  in  1770,  and  who  remained  there  two  years. 
For  some  cause,  he  was  confined  on  a  vessel  destined  to  Jamaica, 
where  he  was  to  be  sold.  Lord  Mansfield,  upon  a  return  to  a  habeas 
corpus^  states  the  question  involved.  ''Here,  the  person  of  the 
slave  himself,"  he  says,  'Ms  the  immediate  subject  of  inquiry.  Can 
any  dominion,  authority,  or  coercion,  be  exercised  in  this  country, 
according  to  the  American  laws?  "  He  answers:  "The difficulty  of 
adopting  the  relation,  without  adopting  it  in  all  its  consequences, 
is  indeed  extreme,  and  yet  many  of  those  consequences  are  absolutely 
contrary  to  the  municipal  law  of  England."  Again,  he  saysi 
*'The  return  states  that  the  slave  departed,  and  refused  to  serve ; 
whereupon,  he  was  kept  to  be  sold  abroad."  "So  high 
*  an  act  of  dominion  must  be  recognized  by  the  law  of  [  *  498  J 
the  country  where  it  is  used.  The  power  of  the  master 
over  his  slave  has  been  extremely  different  in  different  countries." 
"The  state  of  slavery  is  of  such  a  nature,  that  it  is  incapable  of 
being  introduced  on  any  reasons,  moral  or  political,  but  only  by 
positive  law,  which  preserves  its  force  .long  after  the  reasons,  occa- 
sion, and  time  itself,  from  whence  it  was  created,  are  erased  from 
the  memory.  It  is  so  odious,  that  nothing  can  be  suffered  to  support 
it  but  positive  law."  That  there  is  a  difference  in  the  systems  of 
States,  which  recognize  and  which  do  not  recognize  the  institution 
of  slavery,  cannot  be  disguised.  Constitutional  law,  punitive  law, 
police,  domestic  economy,  industrial  pursuits,  and  amusements,  the 
modes  of  thinking  and  of  belief  of  the  population  of  the  respective 
communities,  all  show  the  profound  influence  exerted  upon  society 
by  this  single  arrangement.  This  influence  was  discovered  in  the 
federal  convention,  in  the  deliberations  on  the  plan  of  the  constitu- 
tion. Mr.  Madison  observed,  "that  the  States  were  divided  into 
different  interests,  not  by  their  difference  of  size,  but  by  other 
circumstances;  the  most  material  of  which  resulted  partly  from 
climate,  but  principally  from  the  effects  of  their  having  or  not 
having  slaves.  These  two  causes  concur  in  forming  the  great 
division  of  interests  in  the  United  States." 

The  question  to  be  raised  with  the  opinion  of  Lord  Mansfield, 
therefore,  is  not  in  respect  to  the  incongruity  of  the  two  systems, 
but  whether  slavery  was  absolutely  contrary  to  the  law  of  England ; 
for  if  it  was  so,  clearly,  the  American  laws  could  not  operate  there. 
Historical  research  ascertains  that  at  the  date  of  the  conquest'  the 
rural  population  of  England  were  generally  in  a  servile  condition, 
and  under  various  names,  denoting  slight  variances  in  condition, 
they  were  sold  with  the  land  like  cattle,  and  were  a  part  of  its  living 
money.     Traces  of  the  existence  of  African  slaves  are  to  be  found 
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in  the  early  chronicles.  Parliament  in  the  time  of  Bichard  II,  and 
also  of  Henry  VIII,  refused  to  adopt  a  general  law  of  emancipation. 
Acts  of  emancipation  by  the  last-named  monarch  and  by  Elizabeth 
are  preserved. 

The  African  slave  trade  had  been  carried  on,  under  the  unbounded 
protection  of  the  crown,  for  near  two  centuries,  when  the  case  of 
Somersett  was  heard,  and  no  motion  for  its  suppression  had  ever 
been  submitted  to  parliament ;  while  it  was  forced  upon  and  main- 
tained in  unwilling  colonies  by  the  parliament  and  crown  of  Eng- 
land at  that  moment.  Fifteen  thousand  negro  slaves  were  then 
living  in  that  island,  where  they  had  been  introduced  under  the 

counsel  of  the  most  illustrious  jurists  of  the  realm,  and 
[  *  499  ]  such  alaves  had  been  publicly  *  sold  for  near  a  century 

in  the  markets  of  London.  In  the  northern  part  of  the 
kingdom  of  Great  Britain  there  existed  a  class  of  from  30,000  to 
40,000  persons,  of  whom  the  parliament  said,  in  1775,  (15  George 
III,  chap.  28,)  ^'many  colliers,  coal  heavers,  and  salters,  are  in  a 
state  of  slavery  or  bondage,  bound  to  the  collieries  and  salt  works, 
where  they  work  for  life,  transferable  with  the  collieries  and  salt 
works  when  their  original  masters  have  no  use  for  them ;  and  where- 
as the  emancipating  or  setting  free  the  colliers,  coal  Iteavers,  and 
salters,  in  Scotland,  who  are  now  in  a  state  of  servitude,  gradually 
and  upon  reasonable  conditions,  would  be  the  means  of  increasing 
the  number  of  colliers,  coal  heavers,  and  salters,  to  the  great  benefit 
of  the  public,  without  doing  any  injury  to  the  present  masters,  and 
would  remove  the  reproach  of  allowing  such  a  state  of  servitude  to 
exist  in  a  free  country,"  &c. ;  and  again,  in  1799,  '^they  declare 
that  many  colliers  and  coal  heavers  still  continue  in  a  stat^  of 
bondage."  No  statute,  from  the  conquest  till  the  15  George  III, 
had  been  passed  upon  the  subject  of  personal  slavery.  These  facts 
have  led  the  most  eminent  civilian  of  England  to  question  the  accu- 
racy of  this  judgment,  and  to  insinuate  that  in  this  judgment  the 
offense  of  ampliare  jurisdictionem  by  private  authority  was  com- 
mitted by  the  eminent  magistrate  who  pronounced  it. 

This  sentence  is  distinguishable  from  those  cited  from  the  French 
courts  in  this:  that  there  positive  prohibitions  existed  against 
slavery,  and  the  right  to  freedom  was  conferred  on  the  immigrant 
slave  by  positive  law;  whereas  here  the  consequences  of  slavery 
merely — ^that  is,  the  public  policy — were  found  to  be  contrary  to 
the  law  of  slavery.  The  case  of  the  slave  Grace,  (2  Hagg.,)  with 
four  others,  came  before  Lord  Stowell  in  1827,  by  appeals  from  the 
West  India  vice  admiralty  courts.  They  were  cases  of  slaves  who 
had  returned  to  those  islands,  after  a  residence  in  Great  Britain, 
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and  where  the  claim  to  freedom  was  first  presented  in  the  colonial 
forum.  The  learned  judge  in  that  case  said:  ^^This  suit  fails  in 
its  foundation.  She  (Grace)  was  not  a  free  person  ;  no  injury  is 
done  her  by  her  continuance  in  slavery,  and  she  has  no  pretensionfi 
to  any  other  station  than  that  which  was  enjoyed  by  every  slave  of 
a  family.  If  she  depends  upon  such  freedom  conveyed  by  a  mere 
residence  in  England,  she  complains  of  a  violation  of  right  which 
she  possessed  no  longer  than  whilst  she  resided  in  England,  but 
which  totally  expired  when  that  residence  ceased,  and  she  was  im- 
ported into  Antigua." 

The  decision  of  Lord  Mansfield  was,   "that   so   high   an   act 
of  dominion*'  as  the  master  exercises  over  his  slave,  in  sending 
him  abroad  for  sale,  could  not  be  exercised  in  England 
*  under  the  American  laws,  and  contrary  to  the  spirit  of  [  *  500  ] 
their  own. 

The  decision  of  Lord  Stowell  is,  that  the  authority  of  the  English 
laws  terminated  when  the  slave  departed  from  England.  That  the 
laws  of  England  were  not  imported  into  Antigua,  with  the  slave, 
upon  her  return,  and  that  the  colonial  forum  had  no  warrant  for 
applying  a  foreign  code  to  dissolve  relations  which  had  existed  be- 
tween persons  belonging  to  that  island,  and  which  were  legal  ac- 
cording to  its  own  system.  There  is  no  distinguishable  difierence 
between  the  case  before  us  and  that  determined  in  the  admiralty  of 
Great  Britain. 

The  complaint  here,  in  my  opinion,  amounts  to  this :  that  the 
judicial  tribunals  of  Missouri  have  not  denounced  as  odious  the 
constitution  and  laws  under  which  they  are  organized,  and  have 
not  superseded  them  on  their  own  private  authority,  for  the  pur- 
pose of  applying  the  laws  of  Illinois,  or  those  passed  by  congress 
for  Minnesota,  in  their  stead.  The  eighth  section  of  the  act  of 
congress  of  the  6th  of  March,  1820,  (3  Statutes  at  Large,  545,) 
entitled,  *'An  act  to  authorize  the  people  of  Missouri  to  form  a 
State  government,"  &c.,  &c.,  is  referred  to,  as  affording  the  author- 
ity to  this  court  to  pronounce  the  sentence  which  the  supreme  court 
of  Missouri  felt  themselves  constrained  to  refuse.  That  section  of 
tlie  act  prohibits  slavery  in  the  district  of  country  west  of  the 
Mississippi,  north  of  thirty-six  degrees  thirty  minutes  north  lati- 
tude, which  belonged  to  the  ancient  province  of  Louisiana,  not  in- 
cluded in  Missouri. 

It  is  a  settled  doctrine  of  this  court,  that  the  federal  government 
can  exercise  no  power  over  the  subject  of  slavery  within  the  States, 
nor  control  the  intermigration  of  slaves,  other  than  fugitives, 
among  the  States.     Nor  can  that  government  affect  the  duration  of 
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slavery  within  the  States,  other  than  by  a  legislation  over  the  foreign 
slave  trade.  The  power  of  congress  to  adopt  the  section  of  the  act 
above  cited  must  therefore  depend  upon  some  condition  of  the  terri- 
tories which  distinguishes  tliem  from  States,  and  subjects  tliem  to 
a  control  more  extended.  The  third  section  of  the  fourth  article 
of  the  constitution  is  referred  to  as  the  only  and  all-sufficient  grant 
to  support  this  claim.  It  is,  that  *-new  States  may  be  admitted  by 
the  congress  to  this  Union ;  but  no  new  State  shall  be  formed  or 
erected  within  the  jurisdiction  of  any  other  State,  nor  any  State  be 
formed  by  the  junction  of  two  or  more  States,  or  parts  of  States, 
without  the  consent  of  the  legislatures  of  the  States  concerned, 
as  well  as  of  the  congress.  The  congress  shall  have  power  to 
dispose  of  and  make  all  needful  rules  and  reguhitions 
[*601]  respecting  the  territory  or  other  *  property  belonging  to 
the  United  States ;  and  nothing  in  this  constitution  shall 
be  so  construed  as  to  prejudice  any  claims  of  the  United  States,  or 
of  any  particular  State." 

It  is  conceded,  in  the  decisions  of  this  court,  that  congress  may 
secure  the  rights  of  the  United  States  in  the  public  domain,  pro- 
vide for  the  sale  or  lease  of  any  part  of  it,  and  establish  the  validity 
of  the  titles  of  the  purchasers,  and  may  organize  territorial  govern- 
ments, with  powers  of  legislation.  (3  How.  212;  12  How.  1;  1 
Pet.  511;  13  P.  436;  16  H.  164.) 

But  the  recognition  of  a  plenary  power  in  congress  to  dispose  of 
the  public  domain,  or  to  organize  a  government  over  it,  does  not 
imply  a  corresponding  authority  to  determine  the  internal  polity, 
or  to  adjust  the  domestic  relations,  or  the  persons  who  may  law- 
fully inhabit  the  territory  in  which  it  is  situated.  A  supreme 
power  to  make  needful  rules  respecting  the  public  domain,  and  a 
similar  power  of  framing  laws  to  operate  upon  persons  and  things 
within  the  territorial  limits  where  it  lies,  are  distinguished  by 
broad  lines  of  demarkation  in  American  history.  This  court  has 
assisted  us  to  define  them.  In  Johnson  v,  Mcintosh,  (8  Wheat. 
595 — 543,)  they  say:  "According  to  the  theory  of  the  British  con- 
stitution, all  vacant  lands  are  vested  in  the  crown ;  and  the  exclu- 
sive power  to  grant  them  is  admitted  to  reside  in  the  crown,  as  a 
branch  of  the  royal  prerogative. 

''All  the  lands  we  hold  were  originally  granted  by  the  crown, 
and  the  establishment  of  a  royal  government  has  never  been  con- 
sidered as  impairing  its  right  to  grant  lands  within  the  chartered 
limits  of  such  colony." 

And  the  British  parliament  did  claim  a  supremacy  of  legislation 
coextensive  with  the  absoluteness  of  the  dominion  of  the  sovereign 
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over  the  crown  lands.  The  American  doctrine,  to  the  contrary,  is 
embodied  in  two  brief  resolutions  of  the  people  of  Pennsylvania,  in 
1774:  Ist.  ''That  the  inhabitants  of  these  colonies  are  entitled  to 
the  same  rights  and  liberties,  within  the  colonies,  that  the  subjects 
born  in  England  are  entitled  within  the  realm."  2d.  ''That  the 
power  assumed  by  parliament  to  bind  the  people  of  these  colonies 
by  statutes,  in  all  cases  whatever,  is  unconstitutional,  and  therefore 
the  source  of  these  unhappy  difficulties."  The  congress  of  1774, 
in  their  statement  of  rights  and  grievances,  affirm  "a  free  and  ex- 
clusive power  of  legislation  "  in  their  several  provincial  legislatures, 
"in  all  cases  of  taxation  and  internal  ])olity,  subject  only  to  the 
negative  of  their  sovereign,  in  such  manner  as  has  been  heretofore 
used  and  accustomed."     (1  Jour.  Cong.  32.) 

The  unanimous  consent  of  the  people  of  the  colonies, 
then,  *  to  the  power  of  their  sovereign,  "to  dispose  of  and  [  *  502  ] 
make  all  needful  rules  and  regulations  respecting  the  terri- 
tory" of  the  crown,  in  1774,  was  deemed  by  them  as  entirely  con- 
sistent with  opposition,  remonstrance,  the  renunciation  of  allegi- 
ance, and  proclamation  of  civil  war,  in  preference  to  submission 
to  his  claim  of  supreme  power  in  the  territories. 

I  pass  now  to  the  evidence  aflForded  during  the  revolution  and  con- 
federation. The  American  revolution  was  not  a  social  revolution. 
It  did  not  alter  the  domestic  condition  or  capacity  of  persons  with- 
in the  colonies,  nor  was  it  designed  to  disturb  the  domestic  rela- 
tions existing  among  them.  It  was  a  political  revolution,  by 
which  thirteen  dependent  colonies  became  thirteen  independent 
States.  "The  declaration  of  independence  was  not,"  says  Justice 
Chase,  "a  declaration  that  the  united  colonies  jointly,  in  a  collect- 
ive capacity,  were  independent  States,  &c.,  &c.,  &c.,  but  that 
each  of  them  was  a  sovereign  and  independent  State;  that  is,  that 
each  of  them  had  a  right  to  govern  itself  by  its  own  authority  and 
its  own  laws,  without  any  control  from  any  other  power  on  earth." 
(3Dall.  199;  4  Cr.  212.) 

These  sovereign  and  independent  States,  being  united  as  a  con- 
federation, by  various  public  acts  of  cession,  became  jointly  inter- 
ested in  territory,  and  concerned  to  dispose  of  and  make  all  needful 
rules  and  regulations  respecting  it.  It  is  a  conclusion  not  open  to 
discussion  in  this  court,  "that  there  was  no  territory  within  the 
(original)  United  States,  that  was  claimed  by  them  in  any  other 
right  than  that  of  some  of  the  confederate  States."  (Harcourt  v, 
Gaillord,  12  Wh.  523.)  "  The  question  whether  the  vacant  lands 
within  the  United  States,"  says  Chief  Justice  Marshall,  "became 
joint  property,  or  belonged  to  the  separate  States,  was  a  momentous 
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question,  which  threatened  to  shake  the  American  confederacy  to 
its  foundations.  This  important  and  dangerous  question  has  been 
compromised,  and  the  compromise  is  not  now  to  be  contested." 
(6  C.  R.  87.) 

The  cessions  of  the  States  to  the  confederation  were  made  on  the 
condition  that  the  territory  ceded  should  be  laid  out  and  formed 
into  distinct  republican  States,  which  should  be  admitted  as  mem- 
bers to  the  federal  Union,  having  the  same  rights  of  sovereignty, 
freedom,  and  independence,  as  the  other  States.  The  first  effort 
to  fulfill  this  trust  was  made  in  1785,  by  the  offer  of  a  charter  or 
compact  to  the  inhabitants  who  might  come  to  occupy  the  land. 

Those  inhabitants  were  to  form  for  themselves  temporary  State 
governments,  founded  on  the  constitutions  of  any  of  the  States, 
but  to  be  alterable  at  the  will  of  their  legislature ;  and 
[*603]  *  permanent  governments  were  to  succeed  these,  when- 
ever the  population  became  sufficiently  numerous  to  au- 
thorize the  State  to  enter  the  confederacy ;  and  congress  assumed 
to  obtain  powers  from  the  States  to  facilitate  this  object.  Neither 
in  the  deeds  of  cession  of  the  States,  nor  in  this  compact,  was  a 
sovereign  power  for  congress  to  govern  the  territories  asserted. 
Congress  retained  power,  by  tliis  act,  '*  to  dispose  of  and  to  make 
rules  and  regulations  respecting  the  public  domain,"  but  sub- 
mitted to  the  people  to  organize  a  government  harmonious  with 
those  of  the  confederate  States. 

The  next  stage  in  the  progress  of  colonial  government  was  the 
adoption  of  the  ordinance  of  1787,  by  eight  States,  in  which  the 
plan  of  a  territorial  government,  established  by  act  of  congress,  is 
first  seen.  This  was  adopted  while  the  federal  convention  to  form 
the  constitution  was  sitting.  The  plan  placed  the  government  in 
the  hands  of  a  governor,  secretary,  and  judges,  appointed  by  con- 
gress, and  conferred  power  on  them  to  select  suitable  laws  from  the 
codes  of  the  States,  until  the  population  should  equal  5,000.  A 
legislative  council,  elected  by  the  people,  was  then  to  be  admitted 
to  a  share  of  the  legislative  authority,  under  the  supervision  of  con- 
gress ;  and  States  were  to  be  formed  whenever  the  number  of  the 
population  should  authorize  the  measure. 

This  ordinance  was  addressed  to  the  inhabitants  as  a  funda- 
mental compact,  and  six  of  its  articles  define  the  conditions  to  be 
observed  in  their  constitution  and  laws.  These  conditions .  were 
designed  to  fulfill  the  trust  in  the  agreements  of  cession,  that  the 
States  to  be  formed  of  the  ceded  territories  should  be  **  distinct  re- 
publican States."  This  ordinance  was  submitted  to  Virginia  in 
1788,  and  the  5th  article,  embodying  as  it  does  a  summary  of  the 


DECEMBER  TERM,  1856.  107 

Dred  Scott  v.  Sandford.  [Mk.  Justice  Campbell. 

entire  act,  was  specifically  ratified  and  confirmed  by  that  State. 
This  was  an  incorporation  of  the  ordinance  into  her  act  of  cession. 
It  was  conceded,  in  the  argument,  that  the  authority  of  congress 
was  not  adequate  .to  the  enactment  of  the  ordinance,  and  that  it 
cannot  be  supported  upon  the  articles  of  confederation.  To  a  part 
of  the  engagements,  the  assent  of  nine  States  was  required,  and 
for  another  portion  no  provision  had  been  made  in  those  articles. 
Mr.  Madison  said,  in  a  writing  nearly  contemporary,  but  before 
the  confirmatory  act  of  Virginia,  **  Congress  have  proceeded  to  form 
new  States,  to  erect  temporary  governments,  to  appoint  officers  for 
them,  and  to  prescribe  the  conditions  on  which  such  States  shall 
be  admitted  into  the  confederacy;  all  this  has  been  done,  and  done 
without  the  least  color  of  constitutional  authority."  (Federalist, 
No.  38.)  Richard  Henry  Lee,  one  of  the  committee  who 
reported  the  ordinance  to  *congres8,  transmitted  it  to  Gen-  [  *  504  ] 
eral  Washington,  (15th  July,  1787,)  saying,  ''It  seemed 
necessary,  for  the  security  of  property  among  uninformed  and  per- 
haps licentious  people,  as  the  greater  part  of  those  who  go  there 
are,  that  a  strong-toned  government  should  exist,  and  the  rights 
of  property  be  clearly  defined."  The  consent  of  all  the  States 
represented  in  congress,  the  consent  of  the  legislature  of  Virginia, 
the  consent  of  the  inhabitants  of  the  territory,  all  concur  to  support 
the  authority  of  this  enactment.  It  is  apparent,  in  the  frame  of  the 
constitution,  that  the  convention  recognized  its  validity,  and  ad- 
justed parts  of  their  work  with  reference  to  it.  The  authority  to 
admit  new  States  into  the  Union,  the  omission  to  provide  distinctly 
for  territorial  governments,  and  the  clause  limiting  the  foreign  slave 
trade  to  States  then  existing,  which  might  not  prohibit  it,  show 
that  they  regarded  this  territory  as  provided  with  a  government, 
and  organized  permanently  with  a  restriction  on  the  subject  of 
slavery.  Justice  Chase,  in  the  opinion  alread}'  cited,  says  of  the 
government  before,  and  it  is  in  some  measure  true  during  the  con- 
federation, that  ''the  powers  of  congress  originated  from  necessity, 
and  arose  out  of  and  were  only  limited  by  events,  or,  in  other  words, 
they  were  revolutionary  in  their  very  nature.  Their  extent  de- 
pended upon  the  exigencies  and  necessities  of  public  affairs;"  and 
there  is  only  one  rule  of  construction,  in  regard  to  the  acts  done, 
which  will  fully  support  them,  viz :  that  the  powers  actually  exer- 
cised were  rightfully  exercised,  wherever  they  were  supported  by 
the  implied  sanction  of  the  State  legislatures,  and  by  the  ratifica- 
tions of  the  people. 

The  clauses  in  the  3d  section  of  the  4th  article  of  the  constitution, 
relative  to  the  admission  of  new  States,  and  the  disposal  and  regu- 
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lation  of  the  territory  of  the  United  States,  were  adopted  without 
dehate  in  the  convention. 

There  was  a  warm  discussion  on  the  clauses  that  relate  to  the 
subdivision  of  the  States,  and  the  reservation  of  the  claims  of  the 
United  States  and  each  of  the  States  from  any  prejudice.  The 
Maryland  members  revived  the  controversy  in  regard  to  the  crown 
lands  of  the  southwest.  There  was  nothing  to  indicate  any  refer- 
ence to  a  government  of  territories  not  included  within  the  limits 
of  the  Union  ;  and  the  whole  discussion  demonstrates  that  the  con- 
vention was  consciously  dealing  with  a  territory  whose  condition, 
as  to  government,  had  been  arranged  by  a  fundamental  and  un- 
alterable compact. 

An  examination  of  this  clause  of  the  constitution,  by  the  light  of 
the  circumstances  in  which  the  convention  was  placed,  will  aid  us  to 
determine  its  significance.  The  first  clause  is,  "that  new 
[  *  605  ]  States  may  be  admitted  by  the  congress  to  this  *  Union." 
The  condition  of  Kentucky,  Vermont,  Rhode  Island,  and 
the  new  States  to  be  formed  in  the  northwest,  suggested  this,  as  a 
necessary  addition  to  the  powers  of  congress.  The  next  clause,  pro- 
viding for  the  subdivision  of  States,  and  the  parties  to  consent  to 
such  an  alteration,  was  required,  by  the  plans  on  foot,  for  changes 
in  Massachusetts,  New  York,  Pennsylvania,  North  Carolina,  and 
Georgia.  The  clause  which  enables  congress  to  dispose  of  and 
make  regulations  respecting  the  public  domain,  was  demanded  by 
the  exigencies  of  an  exhausted  treasury  and  a  disordered  finance, 
for  relief  by  sales,  and  the  preparation  for  sales,  of  the  public  lands ; 
and  the  last  clause,  that  nothing  in  the  constitution  should  preju- 
dice the  claims  of  the  United  States  or  a  particular  State;  was  to 
quiet  the  jealousy  and  irritation  of  those  who  had  claimed  for  the 
United  States  all  the  unappropriated  lands.  I  look  in  vain,  among 
the  discussions  of  the  time,  for  the  assertion  of  a  supreme  sover- 
eignty for  congress  over  the  territory  then  belonging  to  the  United 
States,  or  that  they  might  thereafter  acquire.  I  seek  in  vain  for 
an  annunciation  that  a  consolidated  power  had  been  inaugurated, 
whose  subject  comprehended  an  empire,  and  which  had  no  restric- 
tion but  the  discretion  of  congress.  This  disturbing  element  of 
the  Union  entirely  escaped  the  apprehensive  previsions  of  Samuel 
Adams,  George  Clinton,  Luther  Martin,  and  Patrick  Henry;  and, 
in  respect  to  dangers  from  power  vested  in  a  central  government 
over  distant  settlements,  colonies,  or  provinces,  their  instincts  were 
always  alive.  Not  a  word  escaped  them,  to  warn  their  countrymen, 
that  here  was  a  power  to  threaten  the  landmarks  of  this  federative 
Union^  and  with  them  the  safeguards  of  popular  and  constitutional 
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liberty ;  or  that  under  this  article  there  might  be  introduced,  on  our 
soil,  a  sinpjle  government  over  a  vast  extent  of  country — a  govern- 
ment foreign  to  the  persons  over  whom  it  might  be  exercised,  and 
capable  of  binding  those  not  represented,  l)y  statutes,  in  all  cases 
whatever.  I  find  nothing  to  authorize  these  enormous  preten- 
sions, nothing  in  the  expositions  of  the  friends  of  the  constitution, 
nothing  in  the  expressions  of  alarm  by  its  opponents — expressions 
which  have  since  been  developed  as  prophecies.  Every  portion  of 
the  United  States  was  then  provided  with  a  municipal  government, 
which  this  constitution  was  not  designed  to  supersede,  but  merely 
to  modify  as  to  its  conditions. 

The  compacts  of  cession  by  North  Carolina  and  Georgia  are  sub- 
sequent to  the  constitution.  They  adopt  the  ordinance  of  1787, 
except  the  clause  respecting  slavery.  But  the  precautionary  repu- 
diation of  that  article  forms  an  argument  quite  as  satisfac- 
tory to  the  advocates  for  federal  power,  as  its  *introduc-  [*506] 
tion  would  have  done.  The  refusal  of  a  power  to  congress 
to  legislate  in  one  place,  seems  to  justify  the  seizure  of  the  same 
power  when  another  place  for  its  exercise  is  found. 

This  proceeds  from  a  radical  error,  which  lies  at  the  foundation 
of  much  of  this  discussion.  It  is,  that  the  federal  government  may 
lawfully  do  whatever  is  not  directly  prohibited  by  the  constitution. 
This  would  have  been  a  fundamental  error,  if  no  amendments  to 
the  constitution  had  been  made.  But  the  final  expression  of  the 
will  of  the  people  of  the  States,  in  the  10th  amendment,  is,  that 
the  powers  of  the  federal  government  are  limited  to  the  grants  of 
the  constitution. 

Before  the  cession  of  Georgia  was  made,  congress  asserted  rights, 
in  respect  to  a  part  of  her  territory,  which  require  a  passing  notice. 
In  1798  and  1800,  acts  for  the  settlement  of  limits  with  Georgia, 
and  to  establish  a  government  in  the  Mississippi  territory,  were 
adopted.  A  territorial  government  was  organized,  between  the 
Chattahoochee  and  Mississippi  rivers.  This  was  within  the  limits 
of  Georgia.  These  acts  dismembered  Georgia.  They  established 
a  separate  government  upon  her  soil,  while  they  rather  derisively 
professed,  **that  the  establishment  of  that  government  shall  in  no 
respects  impair  the  rights  of  the  State  of  Georgia,  either  to  the 
jurisdiction  or  soil  of  the  territory."  The  constitution  provided 
that  the  importation  of  such  persons  as  any  of  the  existing  States 
shall  think  proper  to  admit,  shall  not  be  prohibited  by  congress 
before  1808.  By  these  enactments,  a  prohibition  was  placed  upon 
the  importation  of  slaves  into  Georgia,  although  her  legislature 
had  made  none.  t 
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This  court  have  repeatedly  affirmed  the  paramount  claim  of  Geor- 
gia to  this  territory.  They  have  denied  the  existence  of  any  title 
in  the  United  States.  (6  C.  R.  87;  12  Wh.  523;  3  How.  212;  13 
How.  381.)  Yet  these  acts  were  cited  in  the  argument  as  prece- 
dents to  show  the  power  of  congress  in  the  territories.  These  stat- 
utes were  the  occasion  of  earnest  expostulation  and  bitter  reraon- 
stance  on  the  part  of  the  authorities  of  the  State,  and  the  memory 
of  their  injustice  and  wrong  remained  long  after  the  legal  settle- 
ment of  the  controversy  by  the  compact  of  1802.  A  reference  to 
these  acts  terminates  what  I  have  to  say  upon  the  constitutions  of 
the  territory  within  the  original  limits  of  the  United  States.  These 
constitutions  were  framed  by  the  concurrence  of  the  States  making 
the  cessions,  and  congress,  and  were  tendered  to  immigrants  who 
might  be  attracted  to  the  vacant  territory.  The  legislative  powers 
of  the  officers  of  this  government  were  limited  to  the  selection  of 
laws  from  the  States;  and  provision  was  made  for  the  iu- 
[  *  SOT  ]  troduction  of  popular  institutions,  and  their  *emancipjition 
from  federal  control,  whenever  a  suitable  opportunity  oc- 
curred. The  limited  reservation  of  legislative  power  to  the  officers 
of  the  federal  government  was  excused,  on  the  plea  of  necessity; 
and  the  probability  is,  that  the  clauses  respecting  slavery  embody 
some  compromise  among  the  statesmen  of  that  time;  beyond  these, 
the  distinguishing  features  of  the  system  which  the  patriots  of  the 
revolution  had  claimed  as  their  birthright,  from  Great  Britain, 
predominated  in  them. 

The  acquisition  of  Louisiana,  in  1803,  introduced  another  system 
into  the  United  States.  This  vast  province  was  ceded  by  Napoleon, 
and  its  population  had  always  been  accustomed  to  a  viceroyal  gov- 
ernment,  appointed  by  the  crowns  of  France  or  Spain.  To  estab- 
lish a  government  constituted  on  similar  principles,  and  with  like 
conditions,  was  not  an  unnatural  proceeding. 

But  there  was  great  difficulty  in  finding  constitutional  authority 
for  the  measure.  The  third  section  of  the  fourth  article  of  the  con- 
stitution was  introduced  into  the  constitution,  on  the  motion  of  Mr. 
Gouverneur  Morris.  In  1803,  he  was  appealed  to  for  information 
in  regard  to  its  meaning.  He  answers;  **I  am  very  certain  I  had 
it  not  in  contemplation  to  insert  a  decree  de  coercendo  imperio  in 
the  constitution  of  America.  *  *  *  i  knew  then,  as  well  as  I 
do  now^  that  all  North  America  must  at  length  be  annexed  to  us. 
Happy  indeed,  if  the  lust  of  dominion  stop  here.  It  would  there- 
fore have  been  perfectly  Utopian  to  oppose  a  paper  restriction  to  the 
violence  of  popular  sentiment,  in  a  popular  government."  (3  Mor. 
Writ.  185.)     A  few  days  later,  he  makes  another  reply  to  his  cor- 
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respondent.  '*I  perceive,"  he  says,  "I  mistook  the  drift  of  your 
inquiry,  which  substantially  is,  whether  congress  can  admit,  as  a 
new  State,  territory  which  did  not  belong  to  the  United  States  when 
the  constitution  was  made.  In  my  opinion,  they  cannot.  I  always 
thought;  when  we  should  acquire  Canada  and  Louisiana,  it  would 
be  proper  to  govern  them  a^  provinces,  and  allow  them  no  voice  in 
our  councils.  In  wording  ihe  third  section  op  the  fourth  article^  I 
went  as  far  as  circumstances  would  permit,  to  establish  the  exclusion. 
Candor  obliges  mb  to  add  mt  belief,  that  had  it  been  more  point- 
edly expressed,  A  STRONG  OPPOSITION  WOULD  HAVE  BEEN  MADE."  (3 
Mor.  Writ.  192.)  The  first  territorial  government  of  Louisiana 
was  an  imperial  one,  founded  upon  a  French  or  Spanish  model. 
For  a  time,  the  governor,  judges,  legislative  council,  marshal,  sec- 
retary, and  officers  of  the  militia,  were  appointed  by  the  Presi- 
dent.* 

*  Besides  these  anomalous  arrangements,  the  acquisition  [  *  508  ] 
gave  rise  to  jealous  inquiries,  as  to  the  influence  it  would 
exert  in  determining  the  men  and  States  that  were  to  be  'Hhe  ar- 
biters and  rulers"  of  the  destinies  of  the  Union;  and  unconstitu- 
tional opinions,  having  for  their  aim  to  promote  sectional  divisions, 
were  announced  and  developed.  ** Something,"  said  an  eminent 
statesman,  '^something  has  suggested  to  the  members  of  congress 
the  policy  of  acquiring  geographical  majorities.  This  is  a  very 
direct  step  towards  disunion,  for  it  must  foster  the  geographical 
enmities  by  which  alone  it  can  be  effected.  This  something  must 
be  a  contemplation  of  particular  advantages  to  be  derived  from  such 
majorities;  and  is  it  not  notorious  that  they  consist  of  nothing  else 
but  usurpations  over  persons  and  property,  by  which  they  can  reg- 
ulate the  internal  toealth  and  prospeHty  of  States  and  individuals  V 

The  most  dangerous  of  the  efforts  to  employ  a  geographical 
political  power,  to  perpetuate  a  geographical  preponderance  in  the 
Union,  is  to  be  found  in  the  deliberations  upon  the  act  of  the  6th 
of  March^  1820,  before  cited.     The  attempt  consisted  of  a  proposal 

*Mr.  Varoum  said :  "  The  bill  provided  sach  agoverntneDt  as  had  never  been  knov/n 
in  the  United  States."  Mr.  Eostis:  "  The  government  laid  down  in  this  bill  is  certainly 
a  new  thing  in  the  United  States."  Mr.  Lucas:  "It  has  been  remarked,  that  this  bill 
establishes  elementary  principles  never  previously  introduced  in  the  government  of  any 
territory  of  the  United  States.  Granting  the  truth  of  this  observation,"  &c.,  &c.  Mr. 
Macon:  "My  first  objection  to  the  principle  contained  in  this  section  is,  that  it  estab- 
lishes a  species  of  government  unknown  to  the  United  States."  Mr.  Boyle :  "  Were  the 
President  an  angel  instead  of  a  man,  I  would  not  clothe  him  with  this  power."  Mr. 
G.  W.  Campbell :  "On  examining  the  section,  it  will  appear  that  it  really  establishes  a 
complete  despotism."  Mr.  Sloan :  "  Can  anything  be  more  repugnant  to  the  principles 
of  just  government?    Can  anything  be  more  despotic?  " — AnndU  of  Congress,  1803-'4. 
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to  exclude  Missouri  from  a  place  in  the  Union,  unless  her  people 
would  adopt  a  constitution  containing  a  prohibition  upon  the 
subject  of  slavery,  according  to  a  prescription  of  congress.  The 
sentiment  is  now  general,  if  not  universal,  that  congress  had  no 
constitutional  power  to  impose  the  restriction.  This  was  frankly 
admitted  at  the  bar,  in  the  course  of  this  argument.  The  princi- 
ples which  this  court  have  pronounced  condemn  the  pretension  then 
made  on  behalf  of  the  legislative  department.  In  Groves  v.  Slaugh- 
ter, (15  Pet.,)  the  chief  justice  said:  *' The  power  over  this  subject 
is  exclusively  with  the  several  States,  and  each  of  them  has  a  right 
to  decide  for  itself  whether  it  will  or  will  not  allow  persons  of  this 
description  to  be  brought  within  its  limits."  Justice  McLean  said: 
''The  constitution  of  the  United  States  operates  alike  in  all  the 
States,  and  one  State  has  the  same  power  over  the  subject  of  slavery 
as  every  other  State."  In  Pollard's  Lessee  v.  Hagan,  (3  How.  212,) 

the  court  say :  "  The  United  States  have  no  constitutional 
[  *509  ]  capacity  to  exercise  municipal  *  jurisdiction,  sovereignty, 

or  eminent  domain,  within  the  limits  of  a  State  or  else- 
where, except  in  cases  where  it  is  delegated,  and  the  court  denies 
the  faculty  of  the  federal  government  to  add  to  its  powers  by  treaty 
or  compact." 

This  is  a  necessary  consequence,  resulting  from  the  nature  of  the 
federal  constitution,  which  is  a  federal  compact  among  the  States^ 
establishing  a  limited  government,  with  powers  delegated  by  the 
people  of  distinct  and  independent  communities,  who  reserved  to 
their  State  governments,  and  to  themselves,  the  powers  they  did 
not  grant.  This  claim  to  impose  a  restriction  upon  the  people  of 
Missouri  involved  a  denial  of  the  constitutional  relations  between 
the  people  of  the  States  and  congress,  and  affirmed  a  concurrent 
right  for  the  latter,  with  their  people,  to  constitute  the  social  and 
political  system  of  the  new  States.  A  successful  maintenance  of 
this  claim  would  have  altered  the  basis  of  the  constitution.  The 
new  States  would  have  become  members  of  a  Union  defined  in  part 
by  the  constitution  and  in  part  by  congress.  They  would  not  have 
been  admitted  to  ''this  Union."  Their  sovereignty  would  have 
been  restricted  by  congress  as  well  as  the  constitution.  The  de- 
mand was  unconstitutional  and  subversive,  but  was  prosecuted  with 
an  energy,  and  aroused  such  animosities  among  the  people,  that 
patriots,  whose  confidence  had  not  failed  during  the  revolution, 
began  to  despair  for  the  constitution.*     Amid  the  utmost  violence 

*  Mr.  Jefferson  wrote:  "The  Missoari  qoestion  is  the  most  portentous  one  that  ever 
threatened  our  Union.  In  the  gloomiest  momeLts  of  the  revolutionary  war,  I  never 
had  any  apprehension  equal  to  that  I  feel  from  this  source." 
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of  this  extraortlinary  contest,  the  expedient  contained  in  the  eighth 
section  of  this  act  was  proposed,  to  moderate  it,  and  to  avert  the 
catastrophe  it  menaced.  It  was  not  seriously  debated,  nor  were  its 
constitutional  aspects  severely  scrutinized  by  congress.  For  the 
first  time,  in  the  history  of  the  country,  has  its  operation  been  em- 
bodied in  a  case  at  law,  and  been  presented  to  this  court  ibr  their 
judgment.  The  inquiry  is,  whether  there  are  conditions  in  the 
constitutions  of  the  territories  which  subject  the  capacity  and 
status  of  persons  within  their  limits  to  the  direct  action  of  con- 
gress. Can  congress  determine  the  condition  and  status  of  persons 
who  inhabit  the  territories? 

The  couFtitution  permits  congress  to  dispose  of  and  to  make  all 
needful  rules  and  regulations  respecting  the  territory  or  other 
property  belonging  to  the  United  States.  This  power  applies  as 
well  to  territory  belonging  to  the  United  States  within  the  States, 
as  beyond  them.  It  comprehends  all  the  public  domain, 
wherever  it  may  be.  The  argument  is,  that  *the  power  [*510] 
to  make  *'all  needful  rules  and  regulations''  'Ms  a  power 
of  legislation,"  "a  full  legislative  power;"  **t]iat  it  includes  all 
subjects  of  legislation  in  the  territory,"  and  is  without  any  limita- 
tions, except  the  positive  prohibitions  which  affect  all  the  powers 
of  congress.  Congress  may  then  regulate  or  prohibit  slavery  upon 
the  public  domain  within  the  new  States,  and  such  a  prohibition 
would  permanently  affect  the  capacity  of  a  slave,  whose  master 
might  carry  him  to  it.  And  why  not?  Because  no  power  has 
been  conferred  on  congress.  This  is  a  conclusion  universally  ad- 
mitted. But  the  power  to  ''  make  rules  and  regulations  respecting 
the  territory  "  is  not  restrained  by  State  lines,  nor  are  there  any 
constitutional  prohibitions  upon  its  exercise  in  the  domain  of  the 
United  States  within  the  States ;  and  whatever  rules  and  regula- 
tions respecting  territory  congress  may  constitutionally  make  are 
supreme,  and  are  not  dependent  on  the  situs  of  **the  territory." 

The  author  of  the  Farmer's  Letters,  so  famous  in  the  ante-revo- 
lutionary history,  thus  states  the  argument  made  by  the  American 
loyalists  in  favor  of  the  claim  of  the  British  parliament  to  legislate 
in  all  cases  whatever  over  the  colonies;  *'  It  has  been  urged  with 
great  vehemence  against  us,"  he  says,  '^  and  it  seems  to  be  thought 
their  FORT  by  our  adversaries,  that  a  power  of  regulation  is  a  pow- 
er of  legislation  ;  and  a  power  of  legislation,  if  constitutional,  must 
be  universal  and  supreme,  in  the  utmost  sense  of  the  word.  It  is 
therefore  concluded  that  the  colonies,  by  acknowledging  the  power 
of  regulation,  acknowledged  every  other  power." 

This  sophism  imposed  upon  a  portion  of  the  patriots  of  that 
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day.  Chief  Justice  Marshall,  in  his  Life  of  Washington,  says 
''that  many  of  the  best-informed  men  in  Massachusetts  had  per- 
haps adopted  the  opinion  of  the  parliamentary  right  of  internal 
government  over  the  colonies;'*  ''that  the  English  statute  book 
furnishes  many  instances  of  its  exercise ;"  "  that  in  no  case  recol- 
lected, was  their  authority  openly  controverted;"  and  "that  the 
general  court  of  Massachusetts,  on  a  late  occasion,  openly  recog- 
nized the  principle."     (Marsh.  Wash.  v.  2,  pp.  75,  76.) 

But  the  more  eminent  men  of  Massachusetts  rejected  it;  and 
another  patriot  of  the  time  employs  the  instance  to  warn  us  of  "the 
stealth  with  which  oppression  approaches,"  and  "the  enormities 
towards  which  precedents  travel."  And  the  people  of  the  United 
States,  as  we  have  seen,  appealed  to  the  last  argument,  rather  than 
acquiesce  in  their  authority.     Could  it  have  been  the  purpose  of 

Washington  and  his  illustrious  associates,  by  the  use  of 
[*511]  ambiguous,  equivocal,  and  expansive  *  words,  such  as 

"rules,"  "regulations,"  "territory,"  to  re-establish  in 
the  constitution  of  their  country  ihaX/ort  which  had  been  prostrated 
amid  the  toils  and  with  the  sufferings  and  sacrifices  of  seven  years 
of  war?  Are  these  words  to  be  understood  as  the  Norths,  the  Gren- 
villes,  Hillsboroughs,  Hutchin8f)ns,  and  Dunmores — in  a  word,  as 
George  III  would  have  understood  them--  or  are  we  to  look  for  their 
interpretation  to  Patrick  Henry  or  Samuel  Adams,  to  Jefferson,  and 
Jaj,  snd  Dickinson;  to  the  sage  Franklin,  or  to  Hamilton,  who 
from  hia  early  manhood  was  engaged  in  combating  British  con- 
structions of  such  words  ?  We  know  that  the  resolution  of  congress 
of  1780  eoatemplated  that  the  new  States  to  be  formed  under  their 
recommendation  were  to  have  the  same  rights  of  sovereignty,  free- 
dom, and  independence,  as  the  old.  That  every  resolution,  cession, 
compact,  and  ordinance,  of  the  States^  observed  the  same  liberal 
principle.  That  the  Union  of  the  constitution  is  a  union  formed 
of  equal  States;  and  that  new  States,  when  admitted,  were  to  enter 
"this  Union."  Had  another  union  been  proposed  in  "any  pointed 
manner,"  it  would  have  encountered  not  only  "strong"  but  suc- 
oesflfnl  opposition.  The  disunion  between  Great  Britain  and  her 
colonies  originated  in  theantipathy  of  the  latter  to  "rules  and  reg- 
ulations" made  by  a  remote  power  respecting  their  internal  policy. 
In  forming  theeonstitution,  this  fact  was  ever  present  in  the  minds 
of  its  authors.  The  people  were  assured  by  their  most  trusted 
statesmen  '^  that  the  Jurisdiction  of  the  federal  government  is  lim- 
ited to  certain  enumerated  objects,  which  concern  all  members  of 
the  republic,"  and  "  that  the  local  or  municipal  authorities  form 
distinct  portions  of  Bupremaeyi  no  more  subject  within  their  respect- 
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ive  spheres  to  the  general  authority,  than  the  general  authority  ia 
subject  to  them  within  its  own  sphere."  Still,  this  did  not  content 
them.  Under  the  lead  of  Hancock  and  Samuel  Adams,  of  Patrick 
Henry  and  George  Mason,  they  demanded  an  explicit  declaration 
that  no  more  power  was  to  be  exercised  than  they  had  delegated. 
And  the  ninth  and  tenth  amendments  to  the  constitution  were 
designed  to  include  the  reserved  rights  of  the  States,  and  the  people, 
within  all  the  sanctions  of  that  instrument,  and  to  bind  the  author- 
ities, State  and  federal,  by  the  judicial  oath  it  prescribes,  to  their 
recognition  and  observance.  Is  it  probable,  therefore,  that  the 
supreme  and  irresponsible  power,  which  is  now  claimed  for  congress 
over  boundless  territories,  the  use  of  which  cannot  fail  to  react  upon 
the  political  system  of  the  States,  to  its  subversion,  was  ever  within 
the  contemplation  of  the  statesmen  who  conducted  the  counsels  of 
the  people  in  the  formation  of  this  constitution?  When 
*  the  questions  that  came  to  the  surface  upon  the  acquisi-  [  *  512  ] 
tion  of  Louisiana  were  presented  to  the  mind  of  Jefferson, 
he  wrote:  '*I  had  rather  ask  an  enlargement  of  power  from  the 
nation,  where  it  is  found  necessary,  than  to  assume  it  by  a  con- 
struction which  would  make  our  powers  boundless.  Our  peculiar 
security  is  in  the  possession  of  a  written  constitution.  Let  us  not 
make  it  blank  paper  by  construction,  I  say  the  same  as  to  the 
opinion  of  those  who  consider  the  grant  of  the  treaty-making  power 
as  boundless.  If  it  is,  then  we  have  no  constitution.  If  it  has 
bounds,  they  can  be  no  others  than  the  definitions  of  the  powers 
which  that  instrument  gives.  It  specifies  and  delineates  the  opera- 
tions permitted  to  the  federal  government,  and  gives  the  powers 
necessary  to  carry  them  into  execution."  The  publication  of  the 
journals  of  the  federal  convention  in  1819,  of  the  debates  reported 
by  Mr.  Madison  in  1840,  and  the  mass  of  private  correspondence 
of  the  early  statesmen  before  and  since,  enable  us  to  approach 
the  discussion  of  the  aims  of  those  who  made  the  constitution,  with 
some  insight  and  confidence. 

I  have  endeavored,  with  the  assistance  of  these,  to  find  a  solution 
for  the  grave  and  difficult  question  involved  in  this  inquiry.  My 
opinion  is,  that  the  claim  for  congress  of  supreme  power  in  the 
territories,  under  the  grant  to  '^  dispose  of  and  make  all  needful 
rules  and  regulations  respecting  territory/'  is  not  supported  by  the 
historical  evidence  drawn  from  the  revolution,  the  confederation, 
or  the  deliberations  which  preceded  the  ratification  of  the  federal 
constitution.  The  ordinance  of  1787  depended  upon  the  action  of 
the  congress  of  the  confederation,  the  assent  of  the  State  of  Vir- 
ginia, and  the  acquiescence  of  the  people  who  recognized  the  valid- 
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ity  of  that  plea  of  necessity  which  supported  so  many  of  the  acts 
of  the  governments  of  that  time ;  and  the  federal  government  ac- 
cepted the  ordinance  as  a  recognized  and  valid  engagement  of  the 
confederation. 

In  referring  to  the  precedents  of  1798  and  1800,  I  find  the  con- 
stitution was  plainly  violated  by  the  invasion  of  the  rights  of  a 
sovereign  State,  both  of  soil  and  jurisdiction ;  and  in  reference  to 
that  of  1804,  the  wisest  statesmen  protested  against  it,  and  the 
President  more  than  doubted  its  policy  and  the  power  of  the  gov- 
ernment. 

Mr.  John  Quincy  Adams,  at  a  later  period,  says  of  the  last  act, 
''that  the  President  found  congress  mounted  to  the  pitch  of  passing 
those  acts,  without  inquiring  where  they  acquired  the  authority, 
and  he  conquered  his  own  scruples  as  they  had  done  theirs."  But 
this  court  cannot  undertake  for  themselves  the  same  con- 
[  *513]  quest.  They  acknowledge  that  our  peculiar  *  security  is 
in  the  possession  of  a  written  constitution,  and  the  cannot 
make  it  blank  paper  by  construction. 

They  look  to  its  delineation  of  the  operations  of  the  federal  gov- 
ernment, and  they  must  not  exceed  the  limits  it  marks  out,  in  their 
administration.  The  court  have  said  ''that  congress  cannot  exer- 
cise municipal  jurisdiction,  sovereignty,  or  eminent  domain,  within 
the  limits  of  a  State  or  elsewhere,  beyond  what  has  been  delegated." 
We  are  then  to  find  the  authority  for  supreme  power  in  the  terri- 
tories in  the  constitution.  What  are  the  limits  upon  the  operations 
of  a  government  inv.ested  with  legislative,  executive,  and  judiciary 
powers,  and  charged  with  the  power  to  dispose  of  and  to  make  all 
needful  rules  and  regulations  respecting  a  vast  public  domain? 
The  feudal  system  would  have  recognized  the  claim  made  on  l>ehalf 
of  the  federal  government  for  supreme  power  over  persons  and 
things  in  the  territories,  as  an  incident  to  this  title — that  is,  the 
title  to  dispose  of  and  make  rules  and  regulations  respecting  it. 

The  Norman  lawyers  of  William  the  Conqueror  would  have 
yielded  an  implicit  assent  to  the  doctrine,  that  a  supreme  sover- 
eignty is  an  inseparable  incident  to  a  grant  to  dispose  of  and  to 
make  all  needful  rules  and  regulations  respecting  the  public  do- 
main. But  an  American  patriot,  in  contrasting  the  European  and 
American  systems,  may  affirm,  "that  European  sovereigns  give 
lands  to  their  colonists,  but  reserve  to  themselves  a  power  to  Cx)n- 
trol  their  properly,  liberty,  and  privileges;  but  the  American  gov- 
ernment sells  the  lands  belonging  to  the  people  of  the  several  States 
(t.  e.,  United  States)  to  their  citizens,  who  are  already  in  the  pos- 
session of  personal  and  political  rights,  which  the  government  did 
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not  give,  and  cannot  take  away.*'  And  the  advocates  for  govern- 
ment sovereignty  in  the  territories  have  been  compelled  to  abate 
a  portion  of  the  pretensions  originally  made  in  its  behalf,  and  to 
admit  that  the  constitutional  prohibitions  upon  congress  operate  in 
the  territories.  But  a  constitutional  prohibition  is  not  requisite  to 
ascertain  a  limitation  upon  the  authority  of  the  several  departments 
of  the  federal  government.  Nor  are  the  States  or  people  restrained 
by  any  enumeration  or  definition  of  their  rights  or  liberties. 

To  impair  or  diminish  either,  the  department  must  produce  an 
authority  from  the  people  themselves,  in  their  constitution;  and, 
as  we  have  seen,  a  power  to  make  rules  and  regulations  respecting 
the  public  domain  does  not  confer  a  municipal  sovereignty  over 
persons  and  things  upon  it.  But  as  this  is  '* thought  their  fort" 
by  our  adversaries,  I  propose  a  more  definite  examination 
of  it.  We  have  seen,  congress  does  not  *  dispose  of  or  [*514] 
make  rules  and  regulations  respecting  domain  belonging 
to  themselves,  but  belonging  to  the  United  States. 

These  conferred  on  their  mandatory,  congress,  authority  to  dis- 
pose of  the  territory  which  belonged  to  them  in  common;  and  to 
accomplish  that  object  beneficially  and  effectually,  they  gave  an 
authority  to  make  suitable  rules  and  regulations  respecting  it. 
When  the  power  of  disposition  is  fulfilled,  the  authority  to  make 
rules  and  regulations  terminates,  for  it  attaches  only  upon  territory 
"belonging  to  the  United  States." 

Consequently,  the  power  to  make  rules  and  regulations,  from 
the  nature  of  the  subject,  is  restricted  to  such  administrative  and 
conservatory  acts  as  are  needful  for  the  preservation  of  the  public 
domain,  and  its  preparation  for  sale  or  disposition.  The  system  of 
land  surveys;  the  reservations  for  schools,  internal  improvements, 
military  sites,  and  public  buildings;  the  pre-emption  claim  of  set- 
tlers; the  establishment  of  land  offices,  and  boards  of  inquiry,  to 
determine  the  validity  of  land  titles;  the  modes  of  entry,  and  sale, 
and  of  conferring  titles;  the  protection  of  the  lands  from  trespass 
and  waste;  the  partition  of  the  public  domain  into  municipal  sub- 
divisions, having  reference  to  the  erection  of  territorial  governments 
and  States;  and  perhaps  the  selection,  under  their  authority,  of 
suitable  laws  for  the  protection  of  the  settlers,  until  there  may  be 
a  sufficient  number  of  them  to  form  a  self-sustaining  municipal 
government — these  important  rules  and  regulations  will  sufficiently 
illustrate  the  scope  and  operation  of  the  3d  section  of  the  4th  article 
of  the  constitution.  But  this  clause  in  the  constitution  does  not 
exhaust  the  powers  of  congress  within  the  territorial  subdivisions, 
or  over  the  persons  who  inhabit  them.     Congress  may  exercise 
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there  all  the  powers  of  government  which  belong  to  them  as  the 
legislature  of  the  United  States,  of  which  these  territories  make  a 
part.  (Loughborough  v.  Blake,  5  Wheat.  317.)  Thus  the  laws 
of  taxation,  for  the  regulation  of  foreign,  federal,  and  Indian  com- 
merce, and  80  for  the  abolition  of  the  slave  trade,  for  the  protection 
of  copyrights  and  inventions,  for  the  establishment  of  postal  com- 
munication and  courts  of  justice,  and  for  the  punishment  of  crimes, 
are  as  operative  there  as  within  the  States.  I  admit  that  to  mark 
the  bounds  for  the  jurisdiction  of  the  government  of  the  United 
States  within  the  territory,  and  of  its  power  in  respect  to  persons 
and  things  within  the  municipal  subdivisions  it  has  created,  is  a 
work  of  delicacy  and  difficulty,  and,  in  a  great  measure,  is  beyond 
the  cognizance  of  the  judiciary  department  of  that  government. 
How  much  municipal  power  may  be  exercised  by  the  people  of  the 
territory,  before  their  admission  to  the  Union,  the  courts 
[*515]  of  justice  cannot  decide.  This  must  depend,  for  *the 
most  part,  on  political  considerations,  which  cannot  enter 
into  the  determination  of  a  case  of  law  or  equity.  I  do  not  feel 
called  upon  to  define  the  jurisdiction  of  congress.  It  is  sufficient 
for  the  decision  of  this  case  to  ascertain  whether  the  residuary  sov- 
ereignty of  the  States  or  people  has  been  invaded  by  the  8th  section 
of  the  act  of  6th  March^  1820,  I  have  cited,  in  so  far  as  it  concerns 
the  capacity  and  static  of  persons  in  the  condition  and  circum- 
stances of  the  plaintiff  and  his  family. 

These  States,  at  the  adoption  of  the  federal  constitution,  were 
organized  communities,  having  distinct  systems  of  municipal  law, 
which,  though  derived  from  a  common  source,  and  recognizing  in 
the  main  similar  principles,  yet  in  some  respects  had  become  un- 
like, and  on  a  particular  subject  promised  to  be  antagonistic. 

Their  systems  provided  protection  for  life,  liberty,  and  property, 
among  their  citizens,  and  for  the  determination  of  the  condition 
and  capacity  of  the  persons  domiciled  within  their  limits.  These 
institutions,  for  the  most  part,  were  placed '  tieyond  the  control  of 
the  federal  government.  The  constitution  allows  congress  to  coin 
money,  and  regulate  its  value ;  to  regulate  foreign  and  federal  com- 
merce; to  secure,  for  a  limited  period,  to  authors  and  inventors,  a 
property  in  their  writings  and  discoveries;  and  to  make  rules  con- 
cerning captures  in  war ;  and,  within  the  limits  of  these  powers,  it 
has  exercised,  rightly,  to  a  greater  or  less  extent,  the  power  to 
determine  what  shall  and  what  shall  not  be  property. 

But  the  great  powers  of  war  and  negotiation,  finance,  postal 
communication,  and  commerce,  in  general,  when  employed  in  re- 
spect to  the  property  of  a  citizen,  refer  to,  and  depend  upon,  the 
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municipal  laws  of  the  States,  to  ascertain  and  determine  what  is 
property,  and  the  rights  of  the  owner,  and  the  tenure  by  which  it 
is  held. 

Whatever  these  constitutions  and  laws  validly  determine  to  be 
property^  it  is  the  duty  of  the  federal  government,  through  the- 
domain  of  jurisdiction  merely  federal,  to  recognize  to  be  property. 

And  this  principle  follows  from  the  structure  of  the  respective 
governments,  State  and  federal,  and  their  reciprocal  relations. 
They  are  different  agents  and  trustees  of  the  people  of  the  several 
States,  appointed  with  different  powers  and  with  distinct  purposes, 
but  whose  acts,  within  the  scope  of  their  respective  jurisdictions, 
are  mutually  obligatory.  They  are  respectively  the  depositories  of 
such  powers  of  legislation  as  the  people  were  willing  to  surrender, 
and  their  duty  is  to  co-operate  within  their  several  jurisdictions  to 
maintain  the  rights  of  the  same  citizens  under  both  gov- 
ernments *  unimpaired.  A  proscription,  therefore,  of  the  [*516T 
constitution  and  laws  of  one  or  more  States,  determining 
property,  on  the  part  of  the  federal  government,  by  which  the  sta- 
bility of  its  social  system  may  be  endangered,  is  plainly  repugnant 
to  the  conditions  on  which  the  federal  constitution  was  adopted,  or 
which  that  government  was  designed  to  accomplish.  Each  of  the 
States  surrendered  its  powers  of  war  and  negotiation,  to  raise  ar- 
mies and  to  support  a  navy,  and  all  of  these  powers  are  sometimes 
required  to  preserve  a  State  from  disaster  and  ruin.  The  federal 
government  was  constituted  to  exercise  these  powers  for  the  preser- 
vation of  the  States,  respectively,  and  to  secure  to  all  their  citizens 
the  enjoyment  of  the  rights  which  were  not  surrendered  to  the  fed- 
eral government.  The  provident  care  of  the  statesmen  who  pro- 
jected the  constitution  was  signalized  by  such  a  distribution  of  the 
powers  of  government  as  to  exclude  many  of  the  motives  and  oppor- 
tunities  for  promoting  provocations  and  spreading  discord  among 
the  States,  and  for  guarding  against  those  partial  combinations,  so 
destructive  of  the  community  of  interest,  sentiment,  and  feeling, 
which  are  so  essential  to  the  support  of  the  Union.  The  distin- 
guishing features  of  their  system  consist  in  the  exclusion  of  the 
federal  governrrient  from  the  local  and  internal  concerns  of,  and  in 
the  establishment  of  an  independent  internal  government  within, 
the  States.  And  it  is  a  significant  fact  in  the  history  of  the  United 
States,  that  those  controversies  which  have  been  productive  of  the 
greatest  animosity,  and  have  occasioned  most  peril  to  the  peace  of 
the  Union,  have  had  their  origin  in  the  well-sustained  opinion  of  a 
minority  among  the  people,  that  the  federal  government  had  over- 
stopped  its  constitutional  limits  to  grant  some  exclusive  privilege, 
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or  to  disturb  the  legitimate  distribution  of  property  or  power  among 
the  States  or  individuals.  Nor  can  a  more  signal  instance  of  thia 
be  found  than  is  furnished  by  the  act  before  us.  No  candid  or  ra- 
tional man  can  liesitate  to  believe,  tliat  if  the  subject  of  the  eighth 
section  of  the  act  of  March,  1820,  had  never  been  introduced  into 
congress  and  made  the  basis  of  legislation,  no  interest  common  to 
the  Union  would  have  been  seriously  affected.  And,  certainly,  the 
creation,  within  this  Union,  of  large  confederacies  of  unfriendly  and 
frowning  States,  which  has  been  the  tendency,  and,  to  an  alarming 
extent,  the  result,  produced  by  the  agitation  arising  from  it,  does 
not  commend  it  to  the  patriot  or  statesman.  This  court  have  de- 
termined that  the  intermigration  of  slaves  was  not  committed  to  the 
jurisdiction  or  control  of  congress.  Wherever  a  master  is  entitled 
to  go  within  the  United  States,  his  slave  may  accompany 
[  *  517  ]  him,  without  any  impediment  from,  or  fear  of,  *congres- 
sional  legislation  or  interference.  The  question  then  arises, 
whether  congress,  which  can  exercise  no  jurisdiction  over  the  rela- 
tions of  master  and  slave  within  tlie  limits  of  the  Union,  and  is 
bound  to  recognize  and  respect  the  rights  and  relations  that  validly 
exist  under  the  constitution  and  laws  of  the  States^  can  deny  the 
exercise  of  those  rights,  and  prohibit  the  continuance  of  those  rela- 
tions, within  the  territories. 

And  the  citation  of  State  statutes  prohibiting  the  immigration 
of  slaves,  and  of  the  decisions  of  State  courts  .enforcing  the  forfeit- 
ure of  the  master's  title  in  accordance  with  their  rule,  only  darkens 
the  discussion.  For  the  question  is,  have  congress  the  municipal 
sovereignty  in  the  territories  which  the  State  legislatures  have  de- 
rived from  the  authority  of  the  people,  and  exercise  in  the  States? 

And  this  depends  upon  the  construction  of  the  article  in  the 
constitution  before  referred  to. 

And,  in  my  opinion,  that  clause  confers  no  power  upon  congress 
to  dissolve  the  relations  of  the  master  and  slave  on  the  domain  of 
the  United  States,  either  within  or  without  any  of  the  States. 

The  eighth  section  of  the  act  of  congress  of  the  6th  of  March, 
1820,  did  not,  in  my  opinion,  operate  to  determine  the  domestic 
condition  and  status  of  the  plaintiff  and  his  family  during  their  so- 
journ in  Minnesota  territory,  or  after  their  return  to  Missouri. 

The  question  occurs  as  to  the  judgment  to  be  given  in  this  case. 
It  appeared  upon  the  trial  that  the  plaintiff,  in  1834,  was  in  a  state 
of  slavery  in  Missouri,  and  he  had  been  in  Missouri  for  near  fifteen 
years  in  that  condition  when  this  suit  was  brought.  Nor  does  it 
appear  that  he  at  any  time  possessed  another  state  or  condition,  de 
facto.     His  claim  to  freedom  depends  upon  his  temporary  elocation, 
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from  the  domicile  of  his  origin,  in  company  with  his  master,  to  com- 
mimities  where  the  law  of  slavery  did  not  prevail.  My  examina- 
tion is  confined  to  the  case,  as  it  was  suhmitted  npon  uncontested 
evidence,  upon  appropriate  issues  to  the  jury,  and  upon  the  instruc- 
tions given  and  refused  by  the  court  upon  that  evidence.  My  opin- 
ion is,  that  the  opinion  of  the  circuit  court  was  correct  upon  all  the 
claims  involved  in  those  issues,  and  that  the  verdict  of  the  jury 
was  justified  by  the  evidence  and  instructions. 

The  jury  have  returned  that  the  plaintiff  and  his  family  are 
slaves. 

Upon  this  record,  it  is  apparent  that  this  is  not  a  controversy 
between  citizens  of  different  States;  and  that  the  plaintiff,  at  no 
period  of  the  life  which  has  been  submitted  to  the  view  of  the 
court,  has  had  a  capacity  to  maintain  a  suit  in  the  courts 
*of  the  United  States.  And  in  so  far  as  the  argument  of  [  *  518  ] 
the  chief  justice  upon  the  plea  in  abatement  has  a  reference 
to  the  plaintiff  or  his  family,  in  any  of  the  conditions  or  circum- 
stances of  their  lives,  as  presented  in  the  evidence,  I  concur  in  that 
portion  of  his  opinion.  I  concur  in  the  judgment  which  expresses 
the  conclusion  that  the  circuit  court  should  not  have  rendered  a 
general  judgment. 

The  capacity  of  the  plaintiff  to  sue  is  involved  in  the  pleas  in 
bar,  and  the  verdict  of  the  jury  discloses  an  incapacity  under  the 
constitution.  Under  the  constitution  of  the  United  States,  his  is 
an  incapacity  to  sue  in  their  courts,  while,  by  the  laws  of  Missouri, 
the  operation  of  the  verdict  would  be  more  extensive.  I  think  it  a 
safe  conclusion  to  enforce  the  lesser  disability  imposed  by  the  con- 
stitution of  the  United  States,  and  leave  to  the  plaintiff  all  his 
rights  in  Missouri.  1  think  the  judgment  should  be  affirmed,  on 
the  ground  that  the  circuit  court  had  no  jurisdiction,  or  that  the 
case  should  be  reversed  and  remanded,  that  the  suit  may  be  dis- 
missed. 

Mr.  Justice  Catron.  The  defendant  pleaded  to  the  jurisdiction 
of  the  circuit  court,  that  the  plaintiff  was  a  negro  of  African  blood ; 
the  descendant  of  Africans,  who  had  been  imported  and  sold  in  this 
country  as  slaves,  and  thus  had  no  capacity  as  a  citizen  of  Missouri 
to  maintain  a.  suit  in  the  circuit  court.  The  court  sustained  a  de- 
murrer to  this  plea,  and  a  trial  was  had  upon  the  pleas,  of  the 
general  issue,  and  also  that  the  plaintiff  and  his  family  were  slaves, 
belonging  to  the  defendant.  In  this  trial,  a  verdict  was  given  for 
the  defendant. 

The  judgment  of  the  circuit  court  upon  the  plea  in  abatement  is 
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not  open,  in  my  opinion,  to  examination  in  this  court  upon  the 
plaintiff's  writ. 

The  judgment  was  given  for  him  conformably  to  the  prayer  of 
his  demurrer.  He  cannot  assign  an  error  in  such  a  judgment. 
(Tidd's  Pr.  1163;  2  Williams's  Saund.  46  a;  2  Iredell  N.  C.  87; 
2  W.  and  S.  391.)  Nor  does  the  fact  that  the  judgment  was  given 
on  a  plea  to  the  jurisdiction,  avoid  the  application  of  this  rule. 
(Capron  v.  Van  Noorden,  2  Or.  126;  6  Wend.  465;  7  Met.  598 ; 
5  Pike,  1005.) 

The  declaration  discloses  a  case  within  the  jurisdiction  of  the 
court — a  controversy  between  citizens  of  different  States.  The 
plea  in  abatement,  impugning  these  jurisdictional  averments,  was 
waived  when  the  defendant  answered  to  the  declaration  by  pleas 
to  the  merits.  The  proceedings  on  that  plea  remain  a  part  of  the 
technical  record,  to  show  the  history  of  the  case,  but  are 
[*519  ]  not  open  to  the  review  of  this  court  by  a  writ  *of  error. 
The  authorities  are  very  conclusive  on  this  point.  Shep- 
herd v.  Graves,  14  IIow.  505;  Bailey  v.  Dozier,  6  How.  23;  1 
Stewart,  (Alabama,)  46;  10  Ben.  Monroe,  (Kentucky,)  555;  2 
Stewart,  (Alabama,)  370,  443;  2  Scammon,  (Illinois,)  78.  Nor 
can  the  court  assume,  as  admitted  facts,  the  averments  of  the  plea 
from  the  confession  of  the  demurrer.  That  confession  was  for  a 
single  object,  and  cannot  be  used  for  any  other  purpose  than  to 
test  the  validity  of  the  pka.  Tompkins  v.  Ashley,  1  Moody  and 
Mackin,  32;  33  Maine,  96,  100. 

There  being  nothing  in  controversy  here  but  the  merits,  I  will 
proceed  to  discuss  them. 

The  plaintiff  claims  to  have  acquired  property  in  himself,^  and 
became  free,  by  being  kept  in  Illinois  during  two  years. 

The  constitution,  laws,  and  policy,  of  Illinois,  are  somewhat  pe- 
culiar respecting  slavery.  Unless  the  master  becomes  an  inhabit- 
ant of  that  State,  the  slaves  he  takes  there  do  not  acquire  their 
freedom;  and  if  they  return  with  their  master  to  the  slave  State 
of  his  domicile,  they  cannot  assert  their  freedom  after  their  return. 
For  the  reasons  and  authorities  on  this  point,  I  refer  to  the  opinion 
of  my  brother  Nelson,  with  which  I  not  only  concur,  but  think  his 
opinion  is  the  most  conclusive  argument  on  the  subject  within  my 
knowledge. 

It  is  next  insisted  for  the  plaintiff,  that  his  freedom  (and  that  of 
his  wife  and  eldest  child)  was  obtained  by  force  of  the  act  of  con- 
gress of  1820,  usually  known  as  the  Missouri  Compromise  act, 
which  declares:  **That  in  all  that  territory  ceded  by  France  to 
the  United  States,  which  lies  north  of  thirty-six  degrees  thirty 
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minutes  north  latitude,  slavery  and  involuntary  servitude  shall  be, 
and  are  hereby, /orever  prohibited," 

From  this  prohibition,  the  territory  now  constituting  the  State 
of  Missouri  was  excepted  ;  which  exception  to  the  stipulation  gave 
it  the  designation  of  a  compromise. 

The  first  question  presented  on  this  act  is,  whether  congress  had 
power  to  make  such  compromise.  For,  if  power  was  wanting,  then 
no  freedom  could  be  acquired  by  the  defendant  under  the  act. 

That  congress  has  no  authority  to  pass  laws  and  bind  men's  rights 
beyond  the  powers  conferred  by  the  constitution,  is  not  open  to  con- 
troversy. But  it  is  insisted  that,  by  the  constitution,  congress  has 
power  to  legislate  for  and  govern  the  territories  of  the  United 
States,  and  that  by  force  of  the  power  to  govern,  laws  could  be 
enacted,  prohibiting  slavery  in  any  portion  of  the  Louisiana  terri- 
tory ;  and,  of  course,  to  abolish  slavery  in  all  parts  of  it,  whilst  it 
was,  or  is,  governed  as  a  territory. 

My  opinion  is,  that  congress  is  vested  with  power  to 
govern  *the  territories  of  the  United  States  by  force  of  [*520] 
the  third  section  of  the  fourth  article  of  the  constitution. 
And  I  will  state  my  reasons  for  this  opinion. 

Almost  every  provision  in  that  instrument  has  a  history  that 
must  be  understood,  before  the  brief  and  sententious  language  em- 
ployed can  be  comprehended  in  the  relations  its  authors  intended. 
We  must  bring  before  us  the  state  of  things  presented  to  the  con- 
vention, and  in  regard  to  which  it  acted,  wlien  the  compound  pro- 
vision was  made,  declaring:  1st.  That  **new  States  may  be  ad- 
mitted by  the  congress  into  this  Union."  2d.  '*  The  congress  shall 
have  power  to  dispose  of  and  make  all  needful  rules  and  regula- 
tions respecting  the  territory  or  other  property  belonging  to  the 
United  States.  And  nothing  in  this  constitution  shall  be  so  con- 
strued as  to  prejudice  any  claims  of  the  United  States,  or  any  par- 
ticular State." 

Having  ascertained  the  historical  facts  giving  rise  to  these  provis- 
ions, the  di£5culty  of  arriving  at  the  true  meaning  of  the  language 
employed  will  be  greatly  lessened. 

The  history  of  these  facts  is  substantially  as  follows  : 

The  king  of  Great  Britain,  by  his  proclamation  of  1763,  virtu- 
ally claimed  that  the  country  west  of  the  mountains  had  been  con- 
quered from  France,  and  ceded  to  the  crown  of  Great  Britain  by 
the  treaty  of  Paris  of  that  year,  and  he  says:  "We  reserve  it 
under  our  sovereignty,  protection,  and  dominion,  for  the  use  of  the 
Indians." 

This  country  was  conquered  from  the  crown  of  Great  Britain, 
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and  surrendered  to  the  United  States  by  the  treaty  of  peace  of  1783. 
The  colonial  charters  of  Virginia,  North  Carolina,  and  Georgia, 
included  it.  Other  States  set  up  pretensions  of  claim  to  some  por- 
tions of  the  territory  north  of  the  Ohio,  but  they  were  of  no  value, 
as  I  suppose.     (5  Wheat.  375.) 

As  this  vacant  country  had  been  won  by  the  blood  and  treasure 
of  all  the  States,  those  whose  charters  did  not  reach  it,  insisted 
that  the  country  belonged  to  the  States  united,  and  that  the  lands 
should  be  disposed  of  for  the  benefit  of  the  whole;  and  to  which 
end,  the  western  territory  should  be  ceded  to  the  States  united. 
The  contest  was  stringent  and  angry,  long  before  the  convention 
convened,  and  deeply  agitated  that  body.  As  a  matter  of  justice, 
and  to  quiet  the  controversy,  Virginia  consented  to  cede  the  country 
north  of  the  Ohio  as  early  as  1783;  and  in  1784  the  deed  of 
cession  was  executed,  by  her  delegates  in  the  congress  of  the  con- 
federation, conveying  to  the  United  States  in  congress  assembled, 
for  the  benefit  of  said  States,  '*all  right,  title,  and  claim,  as 
well  of  soil  as  of  jurisdiction,  which  this  commonwealth  hath  to 
the  territory  or  tract  of  country  within  the  limits  of  the 
[  *  521  ]  *  Virginia  charter,  situate,  lying,  and  being  to  the  north- 
west of  the  river  Ohio."  In  1787,  (July  13,)  the  ordinance 
was  passed  by  the  old  congress  to  govern  the  territory. 

Massachusetts  had  ceded  her  pretension  of  claim  to  western  terri- 
tory in  1785,  Connecticut  hers  in  1786,  and  New  York  had  ceded 
hers.  In  August,  1787,  South  Carolina  ceded  to  the  confederation 
her  pretension  of  claim  to  territory  west  of  that  State.  And  North 
Carolina  was  expected  to  cede  hers,  which  she  did  do,  in  April, 
1790.  And  so  Georgia  was  confidently  expected  to  cede  her  large 
domain,  now  constituting  the  territory  of  the  States  of  Alabama 
and  Mississippi. 

At  the  time  the  constitution  was  under  consideration,  there  had 
been  ceded  to  the  United  States,  or  was  shortly  expected  to  be 
ceded,  all  the  western  country,  from  the  British  Canada  line  to 
Florida,  and  from  the  head  of  the  Mississippi  almost  to  its  mouth, 
except  that  portion  which  now  constitutes  the  State  of  Kentucky. 

Although  Virginia  had  conferred  on  the  congress  of  the  confed- 
eration power  to  govern  the  territory  north  of  the  Ohio,  still,  it 
cannot  be  denied,  as  I  think,  that  power  was  wanting  to  admit  a 
new  State  under  the  articles  ofconfederation. 

With  these  facts  prominently  before  the  convention,  they  pro- 
posed to  accomplish  these  ends : 

Ist.  To  give  power  to  admit  new  States. 

2d.  To  dispose  of  the  public  lands  in  the  territories,  and  such 
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as  might  remain  undispoaed  of  in  the  new  States  after  they  were 
admitted. 

And,  thirdly,  to  give  power  to  govern  the  diflTerent  territories  as 
incipient  States,  not  of  the  Union,  and  fit  them  for  admission.  No 
one  in  the  convention  seems  to  have  doubted  that  these  powers 
were  necessary.  As  early  as  the  third  day  of  its  session,  (May 
29th,)  Edmund  Randolph  brought  forward  a  set  of  resolutions 
containing  nearly  all  the  germs  of  the  constitution,  the  tenth  of 
which  is  as  follows : 

^^fiesolved,  That  provision  ought  to  be  made  for  the  admission 
of  States  lawfully  arising  within  the  limits  of  the  United  States, 
whether  from  a  voluntary  junction  of  government  and  territory  or 
otherwise,  with  the  consent  of  a  number  of  voices  in  the  national 
legislature  less  than  the  whole." 

August  18th,  Mr.  Madison  submitted,  in  order  to  be  referred  to 
the  committee  of  detail,  the  following  powers  as  proper  to  be  added 
to  those  of  the  general  legislature  : 

**  To  dispose  of  the  unappropriated  lands  of  the  United  States." 
'*  To  institute  temporary  governments  for  new  States  arising  there- 
in."    (3  Madison  Papers,  1353.) 

*  These,  with  the  resolution,  that  a  district  for  the  loca-  [  *  522  ] 
tion  of  the  seat  of  government  should  be  provided,  and 
some  others,  were  referred,  without  a  dissent,  to  the  committee  of 
detail,  to  arrange  and  put  them  into  satisfactory  language. 

Gouverneur  Morris  constructed  the  clauses,  and  combined  the 
views  of  a  majority  on  the  two  provisions,  to  admit  new  States ; 
and,  secondly,  to  dispose  of  the  public  lands,  and  to  govern  the 
territories,  in  the  meantime,  between  the  cessions  of  the  States  and 
the  admission  into  the  Union  of  new  States  arising  in  the  ceded 
territory.     (3  Madison  Papers,  1456  to  1466.) 

It  was  hardly  possible  to  separate  the  power  ^'  to  make  all  need- 
ful rules  and  regulations"  respecting  the  government  of  the  terri- 
tory and  the  disposition  of  the  pablic  lands. 

North  of  the  Ohio,  Virginia  conveyed  the  lands,  and  vested  the 
jurisdiction  in  the  thirteen  original  States,  before  the  constitution 
was  formed.  She  had  the  sole  title  and  sole  sovereignty,  and  the 
same  power  to  cede,  on  any  terms  she  saw  proper,  that  the  king  of 
England  had  to  grant  the  Virginia  colonial  charter  of  1609,  or  to 
grant  the  charter  of  Pennsylvania  to  William  Penn.  The  thirteen 
States,  through  their  representatives  and  deputed  ministers  in  the 
old  congress,  had  the  same  right  to  govern  that  Virginia  had  hefbre 
the  cession.  (Baldwin's  Constitutional  Views,  90.)  And  the  sixtli 
article  of  the  constitution  adopted  all  engagements  entered  into  by 
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the  congress  of  the  confederation,  as  .valid  against  the  United 
States  ;  and  that  the  laws,  pfiade  in  pursuance  of  the  new  constitu- 
tion, to  carry  out  this  engagement,  should  be  the  supreme  law  of 
the  land,  and  the  judges  bound  thereby.  To  give  the  compact,  and 
the  ordinance,  which  was  part  of  it,  full  effect  under  the  new  gov- 
ernment, the  act  of  August  7th,  1789,  was  passed,  which  declares, 
'*  Whereas,  in  order  that  the  ordinance  of  the  United  States  in 
congress  assembled,  for  the  government  of  the  territory  northwest 
of  the  river  Ohio,  may  have  full  effect,  it  is  requisite  that  certain 
provisions  should  be  made,  so  as  to  adapt  the  same  to  the  present 
constitution  of  the  United  States."  It  is  then  provided  that  the 
governor  and  other  ofificers  should  be  appointed  by  the  President, 
with  the  consent  of  the  senate ;  and  be  subject  to  removal,  &c.,  in 
like  manner  that  they  were  by  the  old  congress^  whose  functions 
had  ceased. 

By  the  powers  to  govern,  given  by  the  constitution,  those  amend- 
ments to  the  ordinance  could  be  made,  but  congress  guardedly 
abstained  from  touching  the  compact  of  Virginia,  further  than  to 
adapt  it  to  the  new  constitution. 

It  is  due  to  myself  to  say,  that  it  is  asking  much  of  a 
[  *  523  ]  judge,  *  who  has  for  nearly  twenty  years  been  exercising 
jurisdiction,  from  the  western  Missouri  line  to  the  Rocky 
mountains,  and  on  this  understanding  of  the  constitution,  inflicting 
the  extreme  penalty  of  death  for  crimes  committed  while  the  direct 
legislation  of  congress  was  the  only  rule,  to  agree  that  he  had  been 
all  the  while  acting  in  mistake,  and  as  an  usurper. 

More  than  sixty  years  have  passed  away  since  congress  has  exer- 
cised power  to  govern  the  territories,  by  its  legislation  directly,  or 
by  territorial  charters,  subject  to  repeal  at  all  times,  and  it  is  now 
too  late  to  call  that  power  into  question,  if  this  court  could  disre- 
gard its  own  decisions;  which  it  cannot  do,  as  I  think.  It  was 
held  in  the  case  of  Cross  v,  Harrison^  (16  How.  193-4,)  that  the 
sovereignty  of  California  was  in  the  United  States,  in  virtue  of  the 
constitution,  by  which  power  had  been  given  to  congress  to  dispose 
of  and  make  all  needful  rules  and  regulations  respecting  the  terri- 
tory or  other  property  belonging  to  the  United  States,  with  the 
power  to  admit  new  States  into  the  Union.  That  decision  followed 
preceding  ones,  there  cited.  The  question  was  then  presented, 
how  it  was  possible  for  the  judicial  mind  to  conceive  that  the 
United  States  government,  created  solely  by  the  constitution,  could, 
by  a  lawful  treaty,  acquire  territory  over  which  the  acquiring  pow- 
er had  no  jurisdiction  to  hold  and  govern  it,  by  force  of  the  instru- 
ment under  whose  authority  the  country  was  acquired ;  and  the 
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foregoing  was  the  conclusion  of  this  court  on  the  proposition. 
What  was  there  announced,  was  most  deliberately  done,  and  with 
a  purpose.  The  only  question  here  is,  as  I  think,  how  far  the 
power  of  congress  is  limited. 

As  to  the  northwest  territory,  Virginia  had  the  right  to  abolish 
slavery  there ;  and  she  did  so  agree  in  1787,  with  the  other  States 
in  the  congress  of  the  confederation,  by  assenting  to  and  adopting 
the  ordinance  of  1787,  for  the  government  of  the  northwest  terri- 
tory. She  did  this  also  by  an  act  of  her  legislature,  passed  after- 
wards, which  was  a  treaty  in  fact. 

Before  the  new  constitution  was  adopted,  she  had  as  much  right 
to  treat  and  agree  as  any  European  government  had.  And,  hav- 
ing excluded  slavery,  the  new  government  was  bound  by  that  en- 
gagement by  article  six  of  the  new  constitution.  This  only  meant 
that  slavery  should  not  exist  whilst  the  United  States  exercised 
the  power  of  government,  in  the  territorial  form  ;  for,  when  a  new 
State  came  in,  it  might  do  so,  with  or  without  slavery. 

My  opinion  is,  that  congress  had  no  power,  in  face  of  the  com- 
pact between  Virginia  and  the  twelve  other  States,  to  force  slavery 
into  the  northwest  territory,  because  there,  it  was  bound  to  that 
**  engagement,"  and  could  not  break  it. 

*In  1790,  North  Carolina  ceded  her  western  territory,  [*524] 
now  the  State  of  Tennessee,  and  stipulated  that  the  in- 
habitants thereof  should  enjoy  all  the  privileges  and  advantages  of 
the  ordinance  for  governing  the  territory  north  of  the  Ohio  river, 
and  that  congress  should  assume  the  government,  and  accept  the 
cession,  under  the  express  conditions  contained  in  the  ordinance: 
Provided  J  "  That  no  regulation  made,  or  to  be  made,  by  congress, 
shall  tend  to  emancipate  slaves." 

In  1802,  Georgia  ceded  her  western  territory  to  the  United 
States,  with  the  provision  that  the  ordinance  of  1787  should  in  all 
its  parts  extend  to  the  territory  ceded,  **  that  article  only  excepted 
which  forbids  slavery."  Congress  had  no  more  power  to  legislate 
slavery  oiU  from  the  North  Carolina  and  Georgia  cessions,  than  it 
had  power  to  legislate  slavery  in,  north  of  the  Ohio.  No  power 
existed  in  congress  to  legislate  at  all,  affecting  slavery,  in  either 
case.  The  inhabitants,  as  respected  this  description  of  property, 
stood  protected  whilst  they  were  governed  by  congress,  in  like 
manner  that  they  were  protected  belbre  the  cession  was  made,  and 
when  they  were,  respectively,  parts  of  North  Carolina  and  Georgia. 

And  how  does  the  power  of  congress  stand  west  of  the  Missis- 
sippi river?  The  country  there  was  acquired  from  FranceJ  by 
treaty,  in  1803.     It  declares,  that  the  first  consul,  in  the  name  of 
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the  French  republic,  doth  hereby  cede  to  the  United  States,  in  full 
sovereignty,  the  colony  or  province  of  Louisiana,  with  all  the  rights 
and  appurtenances  of  the  said  territory.  And,  by  article  third, 
that  **  the  inhabitants  of  the  ceded  territory  shall  be  incorporated 
in  tlio  Union  of  the  United  States,  and  admitted  as  soon  as  possible, 
according  to  the  principles  of  the  federal  constitution,  to  the  enjoy- 
ment of  all  the  rights,  advantages,  and  immunities,  of  citizens  of 
the  United  States ;  and,  in  the  meantime,  they  shall  be  main- 
tained and  protected  in  the  Iree  enjoyment  of  their  liberty,  prop- 
erty, and  the  religion  which  they  profess." 

Louisiana  was  a  province  where  slavery  was  not  only  lawful, 
but  where  property  in  slaves  was  the  most  valuable  of  all  personal 
property.  The  province  was  ceded  as  a  unit,  with  an  equal  right 
pertaining  to  all  its  inhabitants,  in  every  part  thereof,  to  own 
slaves.  It  was,  to  a  great  extent,  a  vacant  country,  having  in  it 
few  civilized  inhabitants.  No  one  portion  of  the  colony,  of  a 
proper  size  for  a  State  of  the  Union,  had  a  suflScient  number  of 
inhabitants  to  claim  admission  into  the  Union.  To  enable  the 
United  States  to  fulfill  the  treaty,  additional  population  was  indis- 
pensable, and  obviously  desired  with  anxiety  by  both  sides,  so  that 
the  whole  country  should,  as  soon  as  possible,  become 
[  *  625  ]  States  of  the  Union.  And  for  this  *  contemplated  future 
population,  the  treaty  as  expressly  provided  as  it  did  for 
the  inhabitants  residing  in  the  province  when  the  treaty  was  made. 
All  these  were  to  be  protected  **tn  the  meantime;''  that  is  to  say, 
at  all  times,  between  the  date  of  the  treaty  and  the  time  when  the 
portion  of  the  territory  where  the  inhabitants  resided  was  admitted 
into  the  Union  as  a  State. 

At  the  date  of  the  treaty,  each  inhabitant  had  the  right  to  the/rce 
enjoyment  of  his  property,  alike  with  his  liberty  and  his  religion, 
in  every  part  of  Louisiana  ;  the  province  then  being  one  country, 
he  might  go  everywhere  in  it,  and  carry  his  liberty,  property,  and 
religion  with  him,  and  in  which  he  was  to  be  maintained  and  pro- 
tected, until  he  became  a  citizen  of  a  State  of  the  Union  of  the 
United  States.  This  cannot  be  denied  to  the  original  inhabitants 
and  their  descendants.  And,  if  it  be  true  that  immigrants  were 
equally  protected,  it  must  follow  that  they  can  also  stand  on  the 
treaty. 

The  settled  doctrine  in  the  State  courts  of  Louisiana  is,  that  a 
French  subject  coming  to  the  Orleans  territory,  after  the  treaty  of 
1803  was  made,  and  before  Louisiana  was  admitted  into  the  Union, 
and  being  an  inhabitant  at  the  time  of  the  admission,  became  a 
citizen  of  the  United  States  by  that  act;  that  he  was  one  of  the 
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inhabitants  contemplated  by  the  third  article  of  the  treaty,  which 
referred  to  all  the  inhabitants  embraced  within  the  new  State  on  its 
admission. 

That  this  is  the  true  construction,  I  have  no  doubt. 

If  power  existed  to  draw  a  line  at  thirty-six  degrees  thirty  min- 
utes north,  so  congress  had  equal  power  to  draw  the  line  on  the 
thirtieth  degree — that  is,  due  west  from  the  city  of  New  Orleans — 
and  to  declare  that  north  of  that  line  slavery  should  never  exist. 
Suppose  this  had  been  done  before  1812,  when  Louisiana  came  into 
the  Union,  and  the  question  of  infraction  of  the  treaty  had  then 
been  presented  on  the  present  assumption  of  power  to  prohibit 
slavery,  who  doubts  what  the  decision  of  this  court  would  have 
been  on  such  an  act  of  congress ;  yet,  the  difference  between  the 
supposed  line,  and  that  on  thirt^'-six  degrees  thirty  minutes  north, 
is  only  in  the  degree  of  grossness  presented  by  the  lower  line. 

The  Missouri  Compromise  line  of  1820  was  very  aggressive;  it 
declared  that  slavery  was  abolished  forever  throughout  a  country 
reaching  from  the  Mississippi  river  to  the  Pacific  ocean,  stretching 
over  thirty-two  degrees  of  longitude,  and  twelve  and  a  half  degrees 
of  latitude  on  its  eastern  side,  sweeping  over  four-fifths,  to  say  no 
more,  of  the  original  province  of  Louisiana. 

That  the  United  States  government  stipulated  in  favor 
of  *  the  inhabitants  to  the  extent  here  contended  for,  has  [  *  526  ] 
not  In^en  seriously  denied,  as  far  as  I  know ;  but  the  argu- 
ment is,  that  congress  had  authority  to  repeal  the  third  article  of 
the  treaty  of  1803,  in  so  far  as  it  secured  the  right  to  hold  slave 
property,  in  a  portion  of  the  ceded  territory,  leaving  the  right  to 
exist  in  other  parts.  In  other  words,  that  congress  could  repeal 
the  third  article  entirely,  at  its  pleasure.     This  I  deny. 

The  compacts  with  North  Carolina  and  Georgia  were  treaties 
also,  and  stood  on  the  same  footing  of  the  Louisiana  treaty ;  on  the 
assumption  of  power  to  repeal  the  one,  it  must  have  extended  to  all, 
and  congress  could  have  excluded  the  slaveholder  of  North  Caro- 
lina from  the  enjoyment  of  his  lands  in  the  territory  now  the  State 
of  Tennessee,  where  the  citizens  of  the  mother  State  were  the  prin- 
cipal proprietors. 

And  so  in  the  case  of  Georgia.  Her  citizens  could  have  been 
refused  the  ri*ght  to  emigrate  to  the  Mississippi  or  Alabama  terri- 
tory, unless  they  left  their  most  valuable  and  cherished  property 
behind  them. 

The  constitution  was  framed  in  reference  to  facts  then  existing 
or  likely  to  arise :  the  instrument  looked  to  no  theories  of  govern- 
ment.     In  the  vigorous  debates  in  the  convention^  as  reported  by 
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Mr.  Madison  and  others,  surrounding  facts,  and  the  condition  and 
necessities  of  the  country,  gave  rise  to  almost  every  provision ;  and 
among  those  facts,  it  was  prominently  true,  that  congress  dare 
not  be  intrusted  with  power  to  provide  that,  if  North  Carolina  or 
Georgia  ceded  her  western  territory,  the  citizens  of  the  State  (in 
either  case)  could  be  prohibited,  at  the  pleasure  of  congress,  from 
removing  to  their  lands,  then  granted  to  a  large  extent,  in  the 
country  likely  to  be  ceded,  unless  they  left  their  slaves  behind. 
That  such  an  attempt,  in  the  face  of  a  population  fresh  from  the 
war  of  the  revolution,  and  then  engaged  in  war  with  the  great 
confederacy  of  Indians,  extending  from  the  mouth  of  the  Ohio  to 
the  Gulf  of  Mexico,  would  end  in  open  revolt,  all  intelligent  men 
knew. 

In  view  of  these  facts,  let  us  inquire  how  the  question  stands  by 
the  terms  of  the  constitution,  aside  from  the  treaty?  How  it  stood 
in  public  opinion  when  the  Georgia  cession  was  made,  in  1802,  is 
apparent  from  the  fact  that  no  guaranty  was  required  by  Georgia 
of  the  United  States,  for  the  protection  of  slave  property.  The  fed- 
eral constitution  was  relied  on,  to  secure  the  rights  of  Georgia  and 
her  citizens  during  the  territorial  condition  of  the  country.  She 
relied  on  the  indisputable  truths,  that  the  States  were  by  tlie 
constitution  made  equals  in  political  rights,  and  equals  in  the 
right  to  participate  in  the  common  property  of  all  the 
[  *  527  ]  States  united,  and  held  in  trust  for  *  them.  The  consti- 
tution having  provided  that  '*  The  citizens  of  each  State 
shall  be  entitled  to  all  privileges  and  immunities  of  citizens  of  the 
several  States,"  the  right  to  enjoy  the  territory  as  equals  was  re- 
served to  the  States,  and  to  the  citizens  of  tile  States,  respectively. 
The  cited  clause  is  not  that  citizens  of  the  United  States  shall  have 
equal  privileges  in  the  territories,  but  the  citizen  of  each  State  shall 
come  there  in  right  of  his  State,  and  enjoy  the  common  property. 
He  secures  his  equality  through  the  equality  of  his  State,  by  virtue 
of  that  great  fundamental  condition  of  the  Union — the  equality  of 
the  States. 

Congress  cannot  do  indirectly  what  the  constitution  prohibits  di- 
rectly. If  the  slaveholder  is  prohibited  from  going  to  the  territory 
with  his  slaves,  who  are  parts  of  his  family  in  name  and  in  fact,  it 
will  follow  that  men  owning  lawful  property  in  their  own  States, 
carrying  with  them  the  equality  of  their  State  to  enjoy  the  common 
property,  may  be  told,  you  cannot  come  here  with  your  slaves,  and 
he  will  be  held  out  at  the  border.  By  this  subterfuge,  owners  of 
slave  property,  to  the  amount  of  thousand  of  millions,  might  be 
almost  as  effectually  excluded  from  removing  into  the  territory  of 
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Louisiana  north  of  thirty-six  degrees  thirty  minutes,  as  if  the  law 
declared  that  owners  of  slaves,  as  a  class,  should  be  excluded,  even 
if  their  slaves  were  left  behind. 

Just  as  well  might  congress  have  said  to  those  of  the  north,  you 
shall  not  introduce  into  the  territory  south  of  said  line  your  cattle 
or  horses,  as  the  country  is  already  overstocked ;  nor  can  you  intro- 
duce your  tools  of  trade,  or  machines,  as  the  policy  of  congress  is 
to  encourage  the  culture  of  sugar  and  cotton  south  of  the  line,  and 
80  to  provide  that  the  northern  people  shall  manufacture  for  those 
of  the  south,  and  barter  for  the  staple  articles  slave  labor  produces. 
And  thus  the  northern  farmer  and  mechanic  would  be  held  out,  as  . 
the  slaveholder  was  for  thirty  years,  by  the  Missouri  restriction. 

If  congresp  could  prohibit  one  species  of  property,  lawful  through- 
out Louisiana  when  it  was  acquired,  and  lawful  in  the  State  from 
whence  it  was  brought,  so  congress  might  exclude  any  or  all 
property. 

The  case  before  us  will  illustrate  the  construction  contended  for. 
Dr.  Emerson  was  a  citizen  of  Missouri;  he  had  an  equal  right  to 
go  to  the  territory  with  every  citizen  of  other  States.  This  is  un- 
deniable, as  I  suppose.  Scott  was  Dr.  Emerson's  lawful  property 
in  Missouri;  he  carried  his  Missouri  title  with  him;  and  the  pre- 
cise question  here  is,  whether  congress  had  the  power  to  annul  that 
title.  It  is  idle  to  say,  that  if  congress  could  not  defeat 
the  title  directly y  that  it  might  be  done  *  indirectly,  by  [*528] 
drawing  a  narrow  circle  around  the  slave  population  of 
upper  Louisiana,  and  declaring  that  if  the  slave  went  beyond  it, 
he  should  be  free.  Such  assumption  is  mere  evasion,  and  entitled 
to  no  consideration.  And  it  is  equally  idle  to  contend,  that  be- 
cause congress  has  express  power  to  regulate  commerce  among  the 
Indian  tribes,  and  to  prohibit  intercourse  with  the  Indians,  that 
therefore  Dr.  Emerson's  title  might  be  defeated  within  the  country 
ceded  by  the  Indians  to  the  United  States  as  early  as  1805,  and 
which  embraces  Fort  Snelling.  (Am.  State  Papers,  vol.  1,  p.  734.) 
We  mttst  meet  the  question,  whether  congress  had  the  power  to  de- 
clare that  a  citizen  of  a  State,  carrying  with  him  his  equal  rights, 
secured  to  him  through  his  State,  could  be  stripped  of  his  goods 
and  slaves,  and  be  deprived  of  any  participation  in  the  common 
property  ?  If  this  be  the  true  meaning  of  the  constitution,  equality 
of  rights  to  enjoy  a  common  country  (equal  to  a  thousand  miles 
square)  may  be  cut  off  by  a  geographical  line,  and  a  great  portion 
of  our  citizens  excluded  from  it. 

Ingenious,  indirect  evasions  of  the  constitution  have  been  at- 
tempted and  defeated  heretofore.     In  the  passenger  cases,  (7  How 
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B.,)  the  attempt  was  made  to  impose  a  tax  on  the  masters,  crews, 
and  passengers  of  vessels,  the  constitution  having  prohibited  a  tax 
on  the  vessel  itself;  but  this  court  held  the  attempt  to  be  a  mere 
evasion,  and  pronounced  the  tax  illegal. 

I  admit  that  Virginia  could,  and  lawfully  did,  prohibit  slavery 
northwest  of  the  Ohio,  by  her  charter  of  cession,  and  that  the  terri- 
tory was  taken  by  the  United  States  with  this  condition  imposed. 
I  also  admit  that  France  could,  by  tlie  treaty  of  1803,  have  pro- 
hibited slavery  in  any  part  of  the  ceded  territory,  and  im|rosed  it 
on  the  United  States  as  a  fundamental  condition  of  the  cession,  in 
the  meantime,  till  new  States  were  admitted  in  the  Union. 

I  concur  with  Judge  Baldwin,  that  federal  power  is  exercised  over 
all  the  territory  within  the  United  States,  pursuant  to  the  constitu- 
tion; and,  the  conditions  of  the  cession,  whether  it  was  a  part  of 
the  original  territory  of  a  State  of  the  Union,  or  of  a  foreign  State, 
ceded  by  deed  or  treaty;  the  right  of  the  United  States  in  or  over 
it  depends  on  the  contract  of  cession,  which  operates  to  incorporate 
as  well  the  territory  as  its  inhabitants  into  the  Union.  (Baldwin's 
Constitutional  Views,  84.) 

My  opinion  is,  that  the  third  article  of  the  treaty  of  1803,  ceding 
Louisiana  to  the  United  States,  stands  protected  by  the  con.stitu- 
tion,  and  cannot  be  repealed  by  congress. 

And,  secondly,  that  the  act  of  1820,  known  as  the  Mis- 

[  *  529  ]  souri  *  Compromise,  violates  the  most  leading  feature  of  the 

constitution — a  feature  on  which  the  Union  depends,  and 

which  secures  to  the  respective  States  and  their  citizens  an  entire 

BQUALITT  of  rights,  privileges,  and  immunities. 

On  these  grounds,  I  hold  the  compromise  act  to  have  been  void ; 
and,  consequently,  that  the  plaintiff,  Scott,  can  claim  no  benefit 
under  it. 

For  the  reasons  above  stated,  I  concur  with  my  brother  judges 
that  the  plaintiff,  Scott,  is  a  slave,  and  was  so  when  this  suit  was 
brought. 

Mr.  Justice  McLean  and  Mr.  Justice  Curtis  dissented. 

Mr.  Justice  McLean  dissenting. 

This  case  is  before  us  on  a  writ  of  error  from  the  circuit  court  for 
the  district  of  Missouri. 

An  action  of  trespass  was  brought,  which  charges  the  defendant 
with  an  assault  and  imprisonment  of  the  plaintiff,  and  also  of  Har- 
riet Scott,  his  wife,  Eliza  and  Lizzie,  his  two  children,  on  the  ground 
that  they  were  his  slaves,  which  was  without  right  on  his  part,  and 
against  law. 
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The  defendant  filed  a  plea  in  abatement,  *nhat  said  causes  of 
action,  and  each  and  every  of  thera,  if  any  such  accrued  to  the  said 
Dred  Scott,  accrued  out  of  the  jurisdiction  of  this  court,  and  exclu- 
sively within  the  jurisdiction  of  the  courts  of  the  State  of  Missouri, 
for  that  to  wit,  said  plaintiff,  Dred  Scott,  is  not  a  citizen  of  the 
State  of  Missouri,  as  alleged  in  his  declaration,  because  he  is  a  ne- 
gro of  African  descent,  his  ancestors  were  of  pure  African  blood, 
and  were  brought  into  this  country  and  sold  as  negro  slaves;  and 
this  the  said  Sandford  is  ready  to  verify;  wherefore  he  prays  judg- 
ment whether  the  court  can  or  will  take  further  cognizance  of  the 
action  aforesaid." 

To  this  a  demurrer  was  filed,  which,  on  argument,  was  sustained 
by  the  conr|;,  the  plea  in  abatement  being  held  insufficient;  the 
defendant  was  ruled  to  plead  over.  Under  this  rule  he  pleaded: 
1.  Not  guilty ;  2.  That  Dred  Scott  was  a  negro  slave,  the  property 
of  the  defendant;  and  3.  That  Harriet,  the  wife,  and  Eliza  and 
Lizzie,  the  daughters  of  the  plaintiff,  were  the  lawful  slaves  of  the 
defendant. 

Issue  was  joined  on  the  first  plea,  and  replications  of  de  injuria 
were  filed  to  the  other  pleas. 

The  parties  agreed  to  the  following  facts:  In  the  year  1834, 
the  plaintiff  was  a  negro  slave  belonging  to  Dr.  Emerson,  who 
was  a  surgeon  in  the  army  of  the  United  States.  In  that  year 
Dr.  Emerson  took  the  plaintiff  from  the  State  of  Missouri 
to  *the  post  of  Rock  Island,  in  the  State  of  Illinois,  and  [*530  ] 
held  him  there  as  a  slave  until  the  month  of  April  or  May, 
1836.  At  the  time  last  mentioned.  Dr.  Emerson  removed  the  plain- 
tiff from  Rock  Island  to  the  military  post  at  Port  Snelling,  situate 
on  the  west  bank  of  the  Mississippi  river,  in  the  territory  known  as 
upper  Louisiana,  acquired  by  the  United  States  of  Prance,  and  sit- 
nate  north  of  latitude  thirty-six  degrees  thirty  minutes  north,  and 
north  of  the  State  of  Missouri.  Dr.  Emerson  held  the  plaintiff  in 
slavery,  at  Port  Snelling,  from  the  last-mentioned  date  until  the 
year  1838. 

In  the  year  1835,  Harriet,  who  is  named  in  the  second  count  of 
the  plaintiff's  declaration,  was  the  negro  slave  of  Major  Taliaferro, 
who  belonged  to  the  army  of  the  United  States.  In  that  year.  Ma- 
jor Taliaferro  took  Harriet  to  Port  Snelling,  a  military  post  situated 
as  hereinbefore  stated,  and  kept  her  there  as  a  slave  until  the  year 
1836,  and  then  sold  and  delivered  her  as  a  slave,  at  Port  Snelling, 
unto  Dr.  Emerson,  who  held  her  in  slavery,  at  that  place,  until  the 
year  1838. 

In  the  year  1836,  the  plaintiff  and  Harriet  were  married  at  Port 
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Snelling,  with  the  consent  of  Dr.  Emerson,  who  claimed  to  be  their 
master  and  owner.  Eliza  and  Lizzie,  named  in  the  third  count  of 
tlie  plnintiif 's  declaration,  are  the  fruit  of  that  marriage.  Eliza  \h 
about  fourteen  years  old,  and  was  born  on  board  the  steamboat  Gip- 
sey,  north  of  the  north  line  of  the  State  of  Missouri,  and  upon  the 
river  Mississippi.  Lizzie  is  about  seven  years  old,  and  was  born 
in  the  State  of  Missouri,  at  the  military  post  called  Jefferson  Bar- 
racks. 

In  the  year  1838,  Dr.  Emerson  removed  the  plaintiff  and  said 
Harriet  and  their  daughter  Eliza  from  Fort  Snelling  to  the  State 
of  Missouri;  where  they  have  ever  since  resided. 

Before  the  commencement  of  the  suit,  Dr.  Emerson  sold  and  con- 
veyed the  plaintiff,  Harriet,  Eliza,  and  Lizzie,  to  the  defendant,  as 
slaves,  and  be  has  ever  since  claimed  to  hold  them  as  slaves. 

At  the  times  mentioned  in  the  plaintiff's  declaration,  the  defend- 
ant, claiming  to  be  the  owner,  laid  his  hands  upon  said  plaintiff, 
Harriet,  Eliza,  and  Lizzie,  and  imprisoned  them ;  doing  in  this  re- 
spect, however,  no  more  than  he  might  lawfully  do,  if  they  were  oi 
right  his  slaves  at  such  times. 

In  the  first  place,  the  plea  to  the  jurisdiction  is  not  before  us,  on 
this  writ  of  error.  A  demurrer  to  the  plea  was  sustained,  which 
ruled  the  plea  bad,  and  the  defendant,  on  leave,  pleaded  over. 

The  decision  on  the  demurrer  was  in  favor  of  the  plaintiff; 
and  as  the  plaintiff  prosecutes  this  writ  of  error,  he  does  not  com- 
plain of  the  decision  on  the  demurrer.  The  defendant 
[  *  531  ]  *  might  have  complained  of  this  decision,  as  against  him, 
and  have  prosecuted  a  writ  of  error,  to  reverse  it.  But  as 
the  case,  under  the  instruction  of  the  court  to  the  jury,  was  decided 
in  his  favor,  of  course  he  had  no  ground  of  complaint. 

But  it  is  said,  if  the  court,  on  looking  at  the  record,  shall  clearly 
perceive  that  the  circuit  court  had  no  jurisdiction,  it  is  a  ground  for 
the  dismissal  of  the  case.  This  may  be  characterized  as  rather  a 
sharp  practice,  and  one  which  seldom,  if  ever,  occurs.  No  case  was 
cited  in  the  argument  as  authority,  and  not  a  single  case  precisely 
in' point  is  recollected  in  our  reports.  The  pleadings  do  not  show 
a  want  of  jurisdiction.  This  want  of  jurisdiction  can  only  be  ascer- 
tained by  a  judgment  on  the  demurrer  to  the  special  plea.  No  such 
case,  it  is  believed,  can  be  cited.  But  if  this  rule  of  practice  is  to 
be  applied  ki  this  case,  and  the  plaintiff  in  error  is  required  to 
answer  and  maintain  as  well  the  points  ruled  in  his  favor,  as  to 
show  the  error  of  those  ruled  against  him,  he  has  more  than  an 
ordinary  duty  to  perform.  Under  such  circumstances,  the  want 
of  jurisdiction  in  the  circuit  court  must  be  so  clear  as  not  to  adn^it 
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of  doubt.  Now,  the  plea  which  raises  the  question  of  jurisdiction, 
in  my  judgment,  is  radically  defective.  The  gravamen  of  the  plea 
is  this:  "That  the  plaintiff  is  a  negro  of  African  descent,  his 
ancestors  being  of  pure  African  blood,  and  were  brought  into  this 
country,  and  sold  as  negro  slaves." 

There  is  no  averment  in  this  plea  which  shows  or  conduces  to 
show  an  inability  in  the  plaintiff  to  sue  in  the  circuit  court.  It 
does  not  allege  that  the  plaintiff  had  his  domicile  in  any  other  State, 
nor  that  he  is  not  a  free  man  in  Missouri.  He  is  averred  to  have 
had  a  negro  ancestry,  but  this  does  not  show  that  he  is  not  a  citizen 
of  Missouri,  within  the  meaning  of  the  act  of  congress  authorizing 
him  to  sue  in  the  circuit  court.  It  has  never  been  held  necessary, 
to  constitute  a  citizen  within  the  act,  that  he  should  have  the  qual- 
ifications of  an  elector.  Females  and  minors  may  sue  in  the  federal 
courts,  and  so  may  any  individual  who  has  a  permanent  domicile  in 
the  State  under  whose  laws  his  rights  are  protected,  and  to  which 
he  owes  allegiance. 

Being  born  under  our  constitution  and  laws,  no  naturalization  is 
required,  as  one  of  foreign  birth,  to  make  him  a  citizen.  The  most 
general  and  appropriate  definition  of  the  term  citizen  .is  *'a  free- 
man." Being  a  freeman,  and  having  his  domicile  in  a  State  differ- 
ent from  that  of  the  defendant,  he  is  a  citizen  within  the  act  of 
congress,  and  the  courts  of  the  Union  are  open  to  him. 

It  has  often  been  held,  that  the  jurisdiction,  as  regards  parties, 
can  only  be  exercised  between  citizens  of  different  States, 
*  and  that  a  mere  residence  is  not  sufficient ;  but  this  has  [  *  532  ] 
been  said  to  distinguish  a  temporary  from  a  permanent 
residence.  * 

To  constitute  a  good  plea  to  the  jurisdiction,  it  must  negative 
those  qualities  and  rights  which  enable  an  individual  to  sue  in  the 
federal  courts.  This  has  not  been  done ;  and  on  this  ground  the 
plea  was  defective,  and  the  demurrer  was  properly  sustained.  No 
implication  can  aid  a  plea  in  abatement  or  in  bar  ;  it  must  be  com- 
plete in  itself;  the  facts  stated,  if  true,  must  abate  or  bar  the  right 
of  the  plaintiff  to  sue.  This  is  not  the  character  of  the  above  plea. 
The  facts  stated,  if  admitted^  are  not  inconsistent  with  other  facts, 
which  may  be  presumed,  and  which  bring  the  plaintiff  within  the 
act  of  congress. 

The  pleader  has  not  the  boldness  to  allege  that  the  plaintiff  is  a 
slave,  as  that  would  assume  against  him  the  matter  in  controversy, 
and  embrace  the  entire  merits  of  the  case  in  a  plea  to  the  jurisdic- 
tion. But  beyond  the  facts  set  out  in  the  plea,  the  court,  to  sustain 
it,  must  assume  the  plaintiff  to  be  a  slave,  which  is  decisive  on  the 
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merits.  This  is  a  short  and  an  effectual  mode  of  deciding  the  cause; 
but  I  am  yet  to  learn  that  it  is  sanctioned  by  any  known  rule  of 
pleading. 

The  defendant's  counsel  complain,  that  if  the  court  take  juris- 
diction on  the  ground  tbat  the  plaintiff  is  free,  the  assumption  is 
against  the  right  of  the  master.  This  argument  is  easily  answered. 
In  the  first  place,  the  plea  does  not  show  him  to  be  a  slave  ;  it  does 
not  follow  that  a  man  is  not  free  whose  ancestors  were  slaves.  The 
reports  of  the  supreme  court  of  Missouri  show  that  this  assumption 
has  many  exceptions ;  and  there  is  no  averment  in  the  plea  that 
the  plaintiff  is  not  within  them. 

By  all  the  rules  of  pleading,  this  is  a  fatal  defect  in  the  plea.  If 
there  be  doubt,  what  rule  of  construction  has  been  established  in 
the  slave  States?  In  Jacob  v:  Sharp,  (Meigs's  Rep.  Tennessee, 
114,)  the  court  held,  when  there  was  doubt  as  to  the  construction 
of  a  will  which  emancipated  a  slave,  '^it  must  be  construed  to  be 
subordinate  to  the  higher  and  more  important  right  of  freedom." 

No  injustice  can  result  to  the  master,  from  an  exercise  of  juris- 
diction in  this  cause.  Such  a  decision  does  not  in  any  degree  affect 
the  merits  of  the  case ;  it  only  enables  the  plaintiff  to  assert  his 
claims  to  freedom  before  this  tribunal.  If  the  jurisdiction  be  ruled 
against  him,  on  the  ground  that  he  is  a  slave,  it  is  decisive  of  his  fate. 

It  has  been  argued  that,  if  a  colored  person  be  made  a  citizen  of  a 
State,  he  cannot  sue  in  the  federal  court.  The  constitution  declares 
that  federal  jurisdiction  *'  may  be  exercised  between  citi- 
[*533  ]  zens  of  different  States,"  and  the  same  is  provided  *in 
the  act  of  1789.  The  above  argument  is  properly  met  by 
saying  that  the  constitution  was  intended  to  be  a  practical  instru- 
ment ;  and  where  its  language  is  too  plain  to  be  misunderstood, 
the  argument  ends." 

In  ChirsB  v.  Chirw,  (2  Wheat.  261 ;  4  Curtis,  99,)  this  court 
says;  **That  the  power  of  naturalization  is  exclusively  in  congress 
does  not  seem  to  be,  and  certainly  ought  not  to  be,  controverted." 
No  person  can  legally  be  made  a  citizen  of  a  State,  and  consequently 
a  citizen  of  the  United  States,  of  foreign  birth,  unless  he  be  natu- 
ralized under  the  acts  of  congress.  Congress  has  power  "to  estab- 
lish a  uniform  rule  of  naturalization." 

It  is  a  power  which  belongs  exclusively  to  congress,  as  intimately 
connected  with  our  federal  relations.  A  State  may  authorize  for- 
eigners to  hold  real  estate  within  its  jurisdiction,  but  it  has  no 
power  to  naturalize  foreigners,  and  give  them  the  rights  of  citizens. 
Such  a  right  is  opposed  to  the  acts  of  congress  on  the  subject  of  nat- 
uralization, and  subversive  of  the  federal  powers.    I  regret  that  any 
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countenance  should  be  given  from  this  bench  to  a  practice  like  this 
in  some  of  the  States,  which  has  no  warrant  in  the  constitution. 

In  the  argument,  it  was  said  that  a  colored  citizen  would  not  he 
an  agreeable  member  of  society.  This  is  more  a  matter  of  taste 
than  of  law.  Several  of  the  States  have  admitted  persons  of  color 
to  the  right  of  suflfrage,  and  in  this  view  have  recognized  them  as 
citizens;  and  this  has  been  done  in  the  slave  as  well  as  the  free 
States.  On  the  question  of  citizenship,  it  must  be  admitted  that 
we  have  not  been  very  fastidious.  Under  the  late  treaty  with 
Mexico,  we  have  made  citizens  of  all  grades,  combinations,  and 
colors.  The  same  was  done  in  the  admission  of  Louisiana  and 
Florida.  No  one  ever  doubted,  and  no  court  ever  held,  that 
the  people  of  these  territories  did  not  become  citizens  under  the 
treaty.  They  have  exercised  all  the  rights  of  citizens,  without 
being  naturalized  under  the  acts  of  congress. 

There  are  several  important  principles  involved  in  this  case, 
which  have  been  argued,  and  which  may  be  considered  under  the 
following  heads : 

1.  The  locality  of  slavery,  as  settled  by  this  court  and  the  courts 
of  the  States. 

2.  The  relation  which  the  federal  government  bears  to  slavery 
in  the  States.  • 

3.  The  power  of  congress  to  establish  territorial  governments, 
and  to  prohibit  the  introduction  of  slavery  therein. 

4.  The  effect  of  taking  slaves  into  a  new  State  or  territory,  and 
so  holding  them,  where  slavery  is  prohibited. 

5.  Whether  the  return  of  a  slave  under  the  control  of 

his  *  master,  after  being  entitled  to  his  freedom,  reduces  [  *  534  ] 
him  to  his  former  condition. 

6.  Are  the  decisions  of  the  supreme  court  of  Missouri,  on  the 
questions  before  us,  binding  on  this  court,  within  the  rule  adopted. 

In  the  course  of  my  judicial  duties,  I  have  had  occasion  to  con- 
sider and  decide  several  of  the  above  points. 

1.  As  to  the  locality  of  slavery.  The  civil  law  throughout  the 
continent  of  Europe,  it  is  believed,  without  an  exception,  is,  that 
slavery  can  exist  only  within  the  territory  where  it  is  established;' 
and  that,  if  a  slave  escapes,  or  is  carried  beyond  such  territory,  his 
master  cannot  reclaim  him,  unless  by  virtue  of  some  express  stipu- 
lation. (Grotius,  lib.  2,  chap.  15,  5,  1;  114).  10,  chap.  10,  2,  1; 
Wicqueposts  Ambassador,  lib.  1,  p.  418;  4  Martin,  385;  Case  of 
the  Creole  in  the  House  of  Lords,  1842 ;  1  Phillimore  on  Interna- 
tional Law,  316,  335.) 

There  is  no  nation  in  Europe  which  considers  itself  bound  to 
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return  to  his  master  a  fugitive  slave,  under  the  civil  law  or 
the  law  of  nations.  On  the  contrary,  the  slave  is  held  to  be  free 
where  there  is  no  treaty  obligation,  or  compact  in  some  other  form, 
to  return  him  to  his  master.  The  Roman  law  did  not  allow  free- 
dom to  be  sold.  An  ambassador  or  any  other  public  functionary 
could  not  take  a  slave  to  France,  Spain,  or  any  other  country  of 
Europe,  without  emancipating  him.  A  number  of  slaves  escaped 
from  a  Florida  plantation^  and  were  received  on  board  of  ship  by 
Admiral  Cochrane;  by  the  king's  bench,  they  were  held  to  be  free. 
(2  Barn,  and  Cres.  440.)  ^ 

In  the  great  and  leading  case  of  Prigg  v.  The  State  of  Pennsyl- 
vania, (16  Peters,  594;  14  Curtis,  421,)  this  court  say  that,  by  the 
general  law  of  nations,  no  nation  is  bound  to  recognize  the  state  of 
slavery,  as  found  within  its  territorial  dominions,  where  it  is  in 
opposition  to  its  own  policy  and  institutions,  in  favor  of  the  sub- 
jects of  other  nations  where  slavery  is  organized.  If  it  does  it,  it 
is  as  a  matter  of  comity,  and  not  as  a  matter  of  international  right. 
The  state  of  slavery  is  deemed  to  be  a  mere  municipal  regulation, 
founded  upon  and  limited  to  the  range  of  the  territorial  laws. 
This  was  fully  recognized  in  Somersett's  case,  (Lafft's  Rep.  1 ; 
20  Howeirs  State  Trials,  79,)  which  was  decided  before  the  Amer- 
ican revolution^ 

There  was  some  contrariety  of  opinion  among  the  judges  on  cer- 
tain points  ruled  in  Prigg's  case,  but  there  was  none  in  regard  to 
the  great  principle,  that  slavery  is  limited  to  the  range  of  the  laws 
under  which  it  is  sanctioned. 

No  case  in  England  appears  to  have  been  more  thoroughly  exam- 
ined than  that  of  Somersett.  The  judgment  pronounced 
[*535]  *by  Lord  Mansfield  was  the  judgment  of  the  court  of 
king's  bench.  The  cause  was  argued  at  great  length, 
and  with  great  ability,  by  Hargrave  and  others,  who  stood  among 
the  most  eminent  counsel  in  England.  It  was  held  under  advise- 
ment from  term  to  term,  and  a  due  sense  of  its  importance  was  felt 
and  expressed  by  the  bench. 

In  giving  the  opinion  of  the  court,  Lord  Mansfield  said: 

'^  The  state  of  slavery  is  of  such  a  nature  that  it  is  incapable  of 
being  introduced  on  any  reasons,  moral  or  political,  but  only  by 
positive  law,  which  preserves  its  force  long  after  the  reasons,  occa- 
sion, and  time  itself,  from  whence  it  was  created,  is  erased  from  the 
memory  ;  it  is  of  a  nature  that  nothing  can  be  suffered  to  support 
it  but  positive  law," 

He  referred  to  the  contrary  opinion  of  Lord  Hardwicke,  in  Octo- 
ber, 1749,  as  chancellor :    ''  That  he  and  Lord  Talbot,  when  attor- 
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ney  and  solicitor  general,  were  of  opinion  that  no  Buch  claim,  as 
here  presented,  for  freedom,  was  valid." 

The  weight  of  this  decision  is  sought  to  be  impaired,  from  the 
terms  in  which  it  was  described  by  the  exuberant  imagination  of 
Curran.  The  words  of  Lord  Mansfield,  in  giving  the  opinion  of  the 
court,  were  such  as  were  fit  to  be  used  by  a  great  judge,  in  a  most 
important  case.  It  is  a  sufficient  answer  to  all  objections  to  that 
judgment,  that  it  was  pronounced  before  the  revolution,  and  that 
it  was  considered  by  this  court  as  the  highest  authority.  For  near 
a  century,  the  decision  in  Somersett's  case  has  remained  the  law  of 
England.  The  case  of  the  slave  Grace,  decided  by  Lord  Stowell  in 
1827,  does  not,  as  has  been  supposed,  overrule  the  judgment  of 
Lord  Mansfield.  Lord  Stowell  held  that,  during  the  residence  of 
the  slave  in  England,  ''No  dominion,  authority,  or  coercion,  can 
be  exercised  over  him."  Under  another  head,  I  shall  have  occa- 
sion to  examine  the  opinion  in  the  case  of  Grace. 

To  the  position,  that  slavery  can  only  exist  except  under  the 
authority  of  law,  it  is  objected,  that  in  few  if  in  any  instances,  has  it 
been  established  by  statutory  enactment.  This  is  no  answer  to  the 
doctrine  laid  down  by  the  court.  Almost  all  the  principles  of  the 
common  law  had  their  foundation  in  usage.  Slavery  was  intro- 
duced into  the  colonies  of  this  country  by  Great  Britain  at  an  early 
period  of  their  history,  and  it  was  protected  and  cherished,  until  it 
became  incorporated  into  the  colonial  policy.  It  is  immaterial 
whether  a  system  of  slavery  was  introduced  by  express  law,  or  other- 
wise, if  it  have  the  authority  of  law.  There  is  no  slave  State  where 
the  institution  is  not  recognized  and  protected  by  the  statutory 
enactments  and  judicial  decisions.  Slaves  are  made  property  by 
the  laws  of  the  slave  States,  and  as  such  are  liable  to  the 
claims  of  *  creditors ;  they  descend  to  heirs,  are  taxed,  [*536] 
and  in  the  south  they  are  a  subject  of  commerce. 

In  the  case  of  Rankin  v.  Lydia,  (2  A.  K.  Marshall's  Rep.,) 
Judge  Mills,  speaking  for  the  court  of  appeals  of  Kentucky,  says  : 
''In  deciding  the  question,  (of  slavery,)  we  disclaim  the  influence 
of  the  general  principles  of  liberty,  which  we  all  admire,  and  con- 
ceive it  ought  to  be  decided  by  the  law  as  it  is,  and  not  as  it  ought 
to  be.  Slavery  is  sanctioned  by  the  laws  of  this  State,  and  the 
right  to  hold  slaves  under  our  municipal  regulations  is  unquestion- 
able. But  we  view  this  as  a  right  existing  by  positive  law  of  a 
municipal  character,  without  foundation  in  the  law  of  nature,  or 
the  unwritten  and  common  law." 

I  will  now  consider  the  relation  which  the  federal  government 
bears  to  slavery  in  the  States : 


140         SUPREME  COURT  OP  THE  UNITED  STATES. 

Mb.  Justice  McLe&it.]  The  Drrd  Scott  Case. 

■  »  ■         ■      I    I  ■■!■■■  »^^^^^^^^1^.i^— —     I     ■!       ■        ■  — ^— ^^II^M^^— ^W^^— ^^»  ■■         ■  ^l^^-^—l    I  ■■■■■■■■■■■  ■■^»ll  ■  ^^^M—  ,  .    I      ^^^^^^^» 

Slavery  is  emphatically  a  State  institution.  In  the  ninth  section 
of  the  first  article  of  the  constitution,  it  is  provided  *'  that  the  mi- 
gration or  importation  of  such  persons  as  any  of  the  States  now 
existing  shall  think  proper  to  admit,  shall  not  be  prohibited  by 
the  congress  prior  to  the  year  1808,  but  a  tax  or  duty  may  be  im- 
posed on  such  importation,  not  exceeding  ten  dollars  for  each  per- 
son/' 

In  the  convention,  it  was  proposed  by  a  committee  of  eleven  to 
limit  the  importation  of  slaves  to  the  year  1800,  when  Mr.  Pinck- 
ney  moved  to  extend  the  time  to  the  year  1808.  This  motion  was 
carried — New  Hampshire,  Massachusetts,  Connecticut,  Maryland, 
North  Carolina,  South  Carolina,  and  Georgia,  voting  in  the  affirm- 
ative; and  New  Jersey,  Pennsylvania,  and  Virginia,  in  the  nega- 
tive. In  opposition  to  the  motion,  Mr.  Madison  said:  **  Twenty 
years  will  produce  all  the  mischief  that  can  be  apprehended  from 
the  liberty  to  import  slaves  ;  so  long  a  term  will  be  more  dishonor- 
able to  the  American  character  than  to  say  nothing  about  it  in  the 
constitution."     (Madison  Papers.) 

The  provision  in  regard  to  the  slave  trade  shows  clearly  that 
congress  considered  slavery  a  State  institution,  to  be  continued  and 
regulated  by  its  individual  sovereignty  ;  and  to  conciliate  that  in- 
terest, the  slave  trade  was  continued  twenty  years,  not  as  a  general 
measure,  but  for  the  '*  benefit  of  such  States  as  shall  think  proper 
to  encourage  it." 

In  the  case  of  Groves  v.  Slaughter,  (15  Peters,  449  ;  14  Curtis, 
137,)  Messrs.  Clay  and  Webster  contended  that,  under  the  com- 
mercial power,  congress  had  a  right  to  regulate  the -slave  trade 
among  the  several  States  ;  but  the  court  held  that  congress  had  no 
power  to  interfere  with  slavery  as  it  exists  in  the  States,  or 
[*637]  to  regulate  what  is  called  the  slave  trade  among  *'them. 
If  this  trade  were  subject  to  the  commercial  power,  it 
would  follow  that  congress  could  abolish  or  establish  slavery  in 
every  State  of  the  Union. 

The  only  connection  which  the  federal  government  holds  with 
slaves  in  a  State,  arises  from  that  provision  of  the  constitution 
which  declares  that  **No  person  held  to  service  or  labor  in  one 
State,  under  the  laws  thereof,  escaping  into  another,  shall,  in  con- 
sequence of  any  law  or  regulation  therein,  be  discharged  from  such 
service  or  labor,  but  shall  be  delivered  up,  on  claim  of  the  party  to 
whom  such  service  or  labor  may  be  due." 

This  being  a  fundamental  law  of  the  federal  government,  it  rests 
mainly  for  its  execution,  as  has  been  held,  on  the  judicial  power  of 
the  Union;  and  so  far  as  the  rendition  of  fugitives  from  labor  has 
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become  a  subject  of  judicial  action ,  the  federal  obligation  has  been 
faithfully  discharged. 

In  the  formation  of  the  federal  constitution,  care  was  taken  to 
confer  no  power  on  the  federal  government  to  interfere  with  this 
institution  in  the  States.  In  the  provision  respecting  the  slave 
trade,  in  fixing  the  ratio  of  representation,  and  providing  for  the 
reclamation  of  fugitives  from  labor,  slaves  were  referred  to  as  per- 
sons, and  in  no  other  respect  are  they  considered  in  the  constitution. 

Wc  need  not  refer  to  the  mercenary  spirit  which  introduced  the 
infamous  trafBc  in  slaves,  to  show  the  degradation  of  negro  slavery 
in  our  country.  This  system  was  imposed  upon  our  colonial  settle- 
ments by  the  mother  country,  and  it  is  due  to  truth  to  say  that  the 
commercial  colonies  and  States  were  chiefly  engaged  in  the  traffic. 
But  we  know  as  a  historical  fact,  that  James  Madison,  that  great 
and  good  man,  a  leading  member  in  the  federal  convention,  was 
solicitous  to  guard  the  language  of  that  instrument  so  as  not  to 
convey  the  idea  that  there  could  be  property  in  man. 

I  prefer  the  lights  of  Madison,  Hamilton,  and  Jay,  as  a  means 
of  construing  the  constitution  in  all  its  bearings,  rather  than  to 
look  behind  that  period,  into  a  traffic  which  is  now  declared  to  be 
piracy,  and  punished  with  death  by  Christian  nations.  I  do  not 
like  to  draw  the  sources  of  our  domestic  relations  from  so  dark  a 
ground.  Our  independence  was  a  great  epoch  in  the  history  of 
freedom;  and  while  I  admit  the  government  was  not  made  espe- 
cially for  the  colored  race,  yet  many  of  them  were  citizens  of  the 
New  England  States,  and  exercised  the  rights  of  suflFrage  when  the 
constitution  was  adopted,  and  it  was  not  doubted  by  any  intelligent 
person  that  its  tendencies  would  greatly  ameliorate  their  condition. 

Many  of  the  States,  on  the  adoption  of  the  constitution, 
or  *shortly  afterward,  took  measures  to  abolish  slavery  [*538] 
within  their  respective  jurisdictions;  and  it  is  a  well- 
known  fact  that  a  belief  was  cherished  by  the  leading  men,  south 
as  well  as  north,  that  the  institution  of  slavery  would  gradually 
decline,  until  it  would  become  extinct.  The  increased  value  of 
slave  labor,  in  the  culture  of  cotton  and  sugar,  prevented  the  real- 
ization of  this  expectation.  Like  all  other  communities  and  States, 
the  south  were  influenced  by  what  they  considered  to  be  their  own 
interests. 

But  if  we  are  to  turn  our  attention  to  the  dark  ages  of  the  world, 
why  confine  our  view  to  colored  slavery?  On  the  same  principles, 
white  men  were  made  slaves.  All  slavery  has  its  origin  in  power, 
and  is  against  right. 

The  power  of  congress  to  establish  territorial  governments,  and 
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to  prohibit  the  introduction  of  slavery  therein,  is  the  next  point  to 
be  considered. 

After  the  cession  of  western  territory  by  Virginia  and  other  States, 
to  the  United  States,  the  public  attention  was  directed  to  the  best 
mode  of  disposing  of  it  for  the  general  benefit.  While  in  attend- 
ance on  the  federal  convention,  Mr.  Madison,  in  a  letter  to  Edmund 
Randolph,  dated  the  22d  April,  1787,  says:  ** Congress  are  delib- 
erating on  the  plan  most  eligible  for  disposing  of  the  western  terri- 
tory not  yet  surveyed.  Some  alteration  will  probably  be  made  in 
the  ordinance  on  that  subject.''  And  in  the  same  letter  he  says: 
*'The  inhabitants  of  the  Illinois  complain  of  the  land  jobbers,  &c., 
who  are  purchasing  titles  among  them.  Those  of  St.  Vincent's 
complain  of  the  defective  criminal  and  civil  justice  among  them, 
as  well  as  of  military  protection."  And  on  the  next  day  he  writes 
to  Mr.  Jefferson:  '*The  government  of  the  settlements  on  the  Illi- 
nois and  Wabash  is  a  subject  very  perplexing  in  itself,  and  rendered 
more  so  by  our  ignorance  of  the  many  circumstances  on  which  a 
right  judgment  depends.  The  inhabitants  at  those  places  claim 
protection  against  the  savages,  and  some  provision  for  both  civil 
and  criminal  justice." 

In  May,  1787,  Mr.  Edmund  Randolph  submitted  to  the  federal 
convention  certain  propositions,  as  the  basis  of  a  federal  govern- 
ment, among  which  was  the  following: 

^^Besdvedy  That  provision  ought  to  be  made  for  the  admission 
of  States  lawfully  arising  within  the  limits  of  the  United  States, 
whether  from  a  voluntary  junction  of  government  and  territory  or 
otherwise,  with  the  consent  of  a  number  of  voices  in  the  national 
legislature  less  than  the  whole." 

Afterward,  Mr.  Madison  submitted  to  the  convention,  in  order 
to  be  referred  to  the  committee  of  detail,  the  following  powers,  as 

proper  to  be  added  to  those  of  general  legislation : 
[  *  539  ]       *  "  To  dispose  of  the  unappropriated  lands  of  the  United 
States.      To   institute   temporary  governments   for   new 
States  arising  therein.     To  regulate  affairs  with  the  Indians,  as 
well  within  as  without  the  limits  of  the  United  States." 

Other  propositions  were  made  in  reference  to  the  same  subjects, 
which  it  would  be  tedious  to  enumerate.  Mr.  Qouverneur  Morris 
proposed  the  following : 

''The  legidature  shall  liave  power  to  dispose  of  and  make  all 
needful  rules  and  regulations  respecting  the  territory  or  other 
property  belonging  to  the  United  States  ;  and  nothing  in  this  con- 
stitution contained  shall  be  so  construed  as  to  prejudice  any  claims 
either  of  the  United  States  or  of  any  particular  State." 


DECEMBER  TERM,  1856.  143 

Dred  Scott  v.  Sandford.  [Mb.  Justice  McLeas. 

Thi8  was  adopted  as  a  part  of  the  constitution,  with  two  verbal 
alterations — congress  was  substituted  for  legislature,  and  the  word 
either  was  stricken  out. 

In  the  organization  of  the  new  government,  but  little  revenue  for 
a  series  of  years  was  expected  from  commerce.  The  public  lands 
were  considered  as  tlie  principal  resource  of  the  country  for  the 
payment  of  the  revolutionary  debt.  Direct  taxation  was  the  means 
relied  on  to  pay  the  current  expenses  of  the  government.  The 
short  period  that  occurred  between  the  cession  of  western  lands  to 
the  federal  government  by  Virginia  and  other  States,  and  the 
adoption  of  the  constitution,  was  sufficient  to  show  the  necessity 
of  a  proper  land  system  and  a  temporary  government.  This  was 
cleairly  seen  by  propositions  and  remarks  in  the  federal  convention, 
some  of  which  are  above  cited,  by  the  passage  of  the  ordinance  of 
1787,  and  the  adoption  of  tlmt  instrument  by  congress,  under  the 
constitution,  whicli  gave  to  it  validity. 

It  will  be  recollected  that  the  deed  of  cession  of  western  territory 
was  made  to  the  United  States  by  Virginia  in  1784,  and  that  it 
required  the  territory  ceded  to  be  laid  out  into  States,  that  the 
land  should  be  disposed  of  for  the  common  benefit  of  the  States,  and 
that  all  right,  title,  and  claim,  as  well  of  soil  as  of  jurisdiction, 
were  ceded ;  and  this  was  the  form  of  cession  from  other  States. 

On  the  13th  of  July,  the  ordinance  of  1787  was  passed,  ''for  the 
government  of  the  United  States  territory  northwest  of  the  river 
Ohio,"  with  but  one  dissenting  vote.  This  instrument  provided 
there  should  be  organized  in  the  territory  not  less  than  three  nor 
more  than  five  States,  designating  their  boundaries.  It  was  passed 
while  the  federal  convention  was  in  session,  about  two  months 
before  the  constitution  was  adopted  by  the  convention.  The  mem- 
bers of  the  convention  must  therefore  have  been  well  ac- 
quainted with  the  provisions  of  the  *  ordinance.  It  pro-  [  *  540  ] 
vided  for  a  temporary  government,  as  initiatory  to  the 
formation  .of  State  governments.  Slavery  was  prohibited  in  the 
territory. 

Can  any  one  suppose  that  the  eminent  men  of  the  federal  con- 
vention could  have  overlooked  or  neglected  a  matter  so  vitally 
important  to  the  country,  in  the  organization  of  temporary  govern- 
ments for  the  vast  territory  northwest  of  the  river  Ohio?  In  the 
3d  section  of  the  4th  article  of  the  constitution,  they  did  make  pro- 
vision for  the  admission  of  new  States,  the  sale  of  the  public  lands, 
and  the  temporary  government  of  the  territory.  Without  a  tem- 
porary government,  new  States  could  not  have  been  formed,  nor 
could  the  public  lands  have  been  sold. 


144         SUPREME  COURT  OF  THE  UNITED  STATES. 

Mr.  Justice  McLean.]  The  Dred  Scott  Case. 

.  I.—  --  I  ^f  ■  I  . 

If  the  third  section  were  before  us  now  for  consideration  for  the 
first  time,  under  the  facts  stated,  I  could  not  hesitate  to  say  there 
was  adequate  legislative  power  given  in  it.  The  power  to  make 
all  needful  rules  and  regulations  is  a  power  to  legislate.  This  no 
one  will  controvert,  as  congress  cannot  make  *' rules  and  regula- 
tions,'* except  by  legislation.  But  it  is  argued  that  the  word  ter- 
ritory is  used  as  synonymous  with  the  word  land  ;  and  that  the 
rules  and  regulations  of  congress  are  limited  to  the  disposition  of 
lands  and  other  property  belonging  to  the  United  States.  That 
this  is  not  the  true  construction  of  the  section  appears  from  the 
fact  that  in  the  first  line  of  the  section  **the  power  to  dispose  of 
the  public  lands'*  is  given  expressly,  and,  in  addition,  to  make  all 
needful  rules  and  regulations.  The  power  to  dispose  of  is  complete 
in  itself,  and  requires  nothing  more.  It  authorizes  congress  to  use 
the  proper  means  within  its  discretion,  and  any  further  provision 
for  this  purpose  would  be  a  useless  verbiage.  As  a  composition, 
the  constitution  is  remarkably  free  from  such  a  charge. 

In  the  discussion  of  the  power  of  congress  to  govern  a  territory, 
in  the  case  of  the  Atlantic  Insurance  Company  v.  Canter,  (1  Peters, 
511 ;  7  Curtis,  685,)  Chief  Justice  Marshall,  speaking  for  the  court, 
said,  in  regard  to  the  people  of  Florida,  'Hhey  do  not,  however, 
participate  in  political  power ;  they  do  not  share  in  the  govern- 
ment till  Florida  shall  become  a  State ;  in  the  meantime,  Florida 
continues  to  be  a  territory  of  the  United  States,  governed  by  virtue 
of  that  clause  in  the  constitution  wliich  empowers  congress  *  to  make 
all  needful  rules  and  regulations  respecting  the  territory  or  other 
property  belonging  to  the  United  States.'  " 

And  he  adds,  '*  perhaps  the  power  of  governing  a  territory 
belonging  to  the  United  States,  which  has  not,  by  becoming  a 
State,  acquired  the  means  of  self-government,  may  result 
[  *  541  ]  *  necessarily  from  the  fact  that  it  is  not  within  the  juris- 
diction of  any  particular  State,  and  is  within  the  power 
and  jurisdiction  of  the  United  States.  The  right  to  govern  may  be 
the  inevitable  consequence  of  the  right  to  acquire  territory;  which- 
ever may  be  the  source  whence  the  power  is  derived,  the  possession 
of  it  is  unquestioned."  And  in  the  close  of  the  opinion,  the  court 
say,  *'in  legislating  for  them,  [the  territories,]  congress  exercises 
the  combined  powers  of  the  general  and  State  governments." 

Some  consider  the  opinion  to  be  loose  and  inconclusive ;  others, 
that  it  is  obiter  dicta;  and  the  last  sentence  is  objected  to  as  recog- 
nizing absolute  power  in  congress  over  territories.  The  learned 
and  eloquent  Wirt,  who,  in  the  argument  of  a  cause  before  the 
court,  had  occasion  to  cite  a  few  sentences  from  an  opinion  of  the 
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chief  justice,  observed,  **  no  oue  can  mistake  the  style,  the  words 
80  completely  match  the  thought/' 

I  can  see  no  want  of  precision  in  the  language  of  the  chief  jus- 
tice; his  meaning  cannot  be  mistaken.  He  states,  first,  the  third 
section  as  giving  power  to  congress  to  govern  the  territories,  and 
two  other  grounds  from  which  the  power  may  also  be  infplled. 
The  objection  seems  to  be,  that  the  chief  justice  did  not  say  which 
of  the  grounds  stated  he  considered  the  source  of  the  power.  He 
did  not  specifically  state  this,  but  he  did  say,  **  whichever  may  be 
the  source  whence  the  power  is  derived,  the  possession  of  it  is  un- 
questioned." No  opinion  of  the  court  could  have  been  expressed 
with  a  stronger  emphasis  ;  the  power  in  congress  is  unquestioned. 
But  those  who  have  undertaken  to  criticise  the  opinion,  consider 
it  without  authority,  because  the  chief  justice  did  not  designate 
specially  the  power.  This  is  a  singular  objection.  If  the  power 
be  unquestioned,  it  can  be  a  matter  of  no  importance  on  which 
ground  it  is  exercised. 

The  opinion  clearly  was  not  obiter  dicta.  The  turning  point  in 
the  case  was,  whether  congress  had  power  to  authorize  the  territo- 
rial legislature  of  Florida  to  pass  the  law  under  which  the  territo- 
rial court  was  established,  whose  decree  was  brought  before  this 
court  for  revision.  The  power  of  congress,  therefore,  was  the  point 
in  issue. 

The  word  '*  territory,"  according  to  Worcester,  *^  means  land, 
country,  a  district  of  country  under  a  temporary  government." 
The  words  *'  territory  or  other  property,"  as  used,  do  imply,  from 
the  use  of  the  pronoun  other,  that  territory  was  used  as  descriptive 
of  land  ;  but  does  it  follow  that  it  wa&  not  used  also  as  descriptive 
of  a  district  of  country  ?  In  both  of  these  senses  it  belonged  to  the 
United  States — as  land,  for  the  purpose  of  sale ;  as  territory,  for 
the  purpose  of  government. 

*  But,  if  it  be  admitted  that  the  word  territory  as  used  [  *  542  ] 

means  land,  and  nothing  but  land,  the  power  of  congress 

to  organize  a  temporary  government  is  clear.     It  has  power  to 

make  all  needful  regulations  respecting  the  public  lands,  and  the 

extent  of  those  '*  needful  regulations"  depends  upon  the  direction 

of  congress,  where  the  means  are  appropriate  to  the  end,  and  do 

not  conflict  with  any  of  the  prohibitions  of  the  constitution.     If  a 

temporary  government  be  deemed  needful,  necessary,  requisite,  or 

is  wanted,  congress  has  power  to  establish  it.     This  court  says,  in 

McCuUoch  V,  The  State  of  Maryland,  (4  Wheat.  316,)  "If  a  certain 

means  to  carry  into  effect  any  of  the  powers  expressly  given  by  the 

constitution  to  the  government  of  the  Union  be  an  appropriate 
Vol.  ii— 10 
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measure,  not  prohibited  by  the  constitution,  the  degree  of  its 
necessity  is  a  question  of  legislative  discretion,  not  of  judicial  cog- 
nizance." 

The  power  to  establish  post  offices  and  post  roads  gives  power  to 
congress  to  make  contracts  for  the  transportation  of  the  mail,  and 
to  pumsh  all  who  commit  depredations  upon  it  in  its  transit,  or  at 
its  places  of  distribution.  Congress  has  power  to  regulate  com- 
merce, and,  in  the  exercise  of  its  discretion,  to  lay  an  embargo, 
which  suspends  commerce ;  so,  under  the  same  power,  harbors, 
light-houses,  breakwaters,  &c.,  are  constructed. 

Did  Chief  Justice  Marshall,  in  saying  that  congress  governed  a 
territory,  by  exercising  the  combined  powers  of  the  federal  and 
State  governments,  refer  to  unlimited  discretion?  A  government 
which  can  make  white  men  slaves?  Surely,  such  a  remark  in  the 
argument  must  have  been  inadvertently  uttered.  On  the  contrary, 
there  is  no  power  in  the  constitution  by  which  congress  can  make 
either  white  or  black  men  slaves.  In  organizing  the  government 
of  a  territory,  congress  is  limited  to  means  appropriate  to  the  at- 
tainment of  the  constitutional  object.  No  powers  can  be  exercised 
which  are  prohibited  by  the  constitution,  or  which  are  contrary  to 
its  spirit ;  so  that,  whether  the  object  may  be  the  protection  of  the 
persons  and  property  of  purchasers  of  the  public  lands,  or  of  com- 
munities who  have  been  annexed  to  the  Union  by  conquest  or 
purchase^  they  are  initiatory  to  the  establishment  of  State  govern- 
ments, and  no  more  power  can  be  claimed  or  exercised  than  is 
necessary  to  the  attainment  of  the  end.  This  is  the  limitation  of 
all  the  federal  powers. 

But  congress  has  no  power  to  regulate  the  internal  concerns  of  a 
State,  as  of  a  territory ;  consequently,  in  providing  for  the  govern- 
ment of  a  territory,  to  some  extent,  the  combined  powers  of  the 

federal  and  State  governments  are  necessarily  exercised. 
[  *  643  ]  "*"  If  congress  should  deem  slaves  or  free  colored  persons 
injurious  to  the  population  of  a  free  territory,  as  conduc- 
ing to  lessen  the  value  of  the  public  lands,  or  on  any  other  ground 
connected  with  the  public  interest,  they  have  the  power  to  prohibit 
them  from  becoming  settlers  in  it.  This  can  be  sustained  on  the 
ground  of  a  sound  national  policy,  which  is  so  clearly  shown  in 
our  history  by  practical  results,  that  it  would  seem  no  considerate 
individual  can  question  it.  And,  as  regards  any  unfairness  of  such 
a  policy  to  our  southern  brethren,  as  urged  in  the  argument,  it  is 
only  necessary  to  say  that,  with  one-fourth  of  the  federal  popula- 
tion of  the  Union,  they  have  in  the  slave  States  a  larger  extent  of 
fertile  territory  than  is  included  in  the  free  States;  and  it  is  sub- 
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mitted,  if  masters  of  slaves  be  restricted  from  bringing  them  into 
free  territory,  that  the  restriction  on  the  free  citizens  of  non-slave- 
holding  States,  by  bringing  slaves  into  free  territory,  is  four  iimcn 
greater  than  that  complained  of  by  the  south.  But,  not  only  so; 
some  three  or  four  hundred  thousand  holders  of  slaves,  by  bringing 
them  into  free  territory,  impose  a  restriction  on  twenty  millions  of 
the  free  States.  The  repugnancy  to  slavery  would  probably  pre- 
vent fifty  or  a  hundred  freemen  from  settling  in  a  slave  territory, 
where  one  slaveholder  would  be  prevented  from  settling  in  a  free 
territory. 

This  remark  is  made  in  answer  to  the  argument  urged,  that  a 
prohibition  of  slavery  in  the  free  territories  is  inconsistent  with  the 
continuance  of  the  Union.  Where  a  territorial  government  is  es- 
tablished in  a  slave  territory,  it  has  uniformly  remained  in  that 
condition  until  the  people  form  a  State  constitution;  the  same 
course  where  the  territory  is  free,  both  parties  acting  in  good  faith, 
would  be  attended  with  satisfactory  results. 

The  sovereignty  of  the  federal  government  extends  to  the  entire 
limits  of  our  territory.  Should  any  foreign  power  invade  our  juris- 
diction, it  would  be  repelled.  There  is  a  law  of  congress  to  punish 
our  citizens  for  crimes  committed  in  districts  of  country  where  there 
is  no  organized  government.  Criminals  are  brought  to  certain  ter- 
ritories or  States,  designated  in  the  law,  for  punishment.  Death 
has  been  inflicted  in  Arkansas  and  in  Missouri,  on  individuals,  for 
murders  committed  beyond  the  limit  of  any  organized  territory  or 
State;  and  no  one  doubts  that  such  a  jurisdiction  was  rightfully 
exercised.  If  there  be  a  right  to  acquire  territory,  there  necessarily 
must  be  an  implied  power  to  govern  it.  When  the  military  force 
of  the  Union  shall  conquer  a  country,  may  not  congress  provide 
for  the  government  of  such  country?  This  would  be  an  im- 
plied power  essential  to  the  acquisition  of  new  territory. 
*  This  power  has  been  exercised  without  doubt  of  its  con-  [  *  544  ] 
stitutionality  over  territory  acquired  by  conquest  and 
purchase. 

And  when  there  is  a  large  district  of  country  within  the  United 
States,  and  not  within  any  State  government,  if  it  be  necessary  to 
establish  a  temporary  government  to  carry  out  a  power  expressly 
vested  in  Congress — as  the  disposition  of  the  public  lands — may 
not  such  government  be  instituted  by  congress?  How  do  we  read 
the  constitution?     Is  it  not  a  practical  instrument? 

In  such  cases,  no  implication  of  a  power  can  arise  which  is  in^ 
hibited  by  the  constitution,  or  which  may  be  against  the  theory  of 
its  construction.     As  my  opinion  rests  on  the  third  section^  these 


148        SUPEBMB  COUfiT  OP  THE  UNITED  STATES. 

Mr.  Jvstioe  MoLeah.]  The  Dred  Scott  Case. 

remarkB  are  made  as  an  intimation  that  the  power  to  establish  a 
temporary  government  may  arise,  also,  on  the  other  two  grounds 
stated  in  the  opinion  of  the  court  in  the  insurance  case/  without 
weakening  the  third  section. 

I  would  here  simply  remark,  that  the  constitution  was  formed 
for  our  whole  country.  An  expansion  or  contraction  of  our  terri- 
tory required  no  change  in  the  fundamental  law.  When  we  con- 
Nider  the  men  who  laid  the  foundation  of  our  government  and 
carried  it  into  operation,  the  men  who  occupied  the  bench,  who 
filled  the  halls  of  legislation  and  the  chief  magistracy,  it  would 
seem,  if  any  question  could  be  settled  clear  of  all  doubt,  it  was  the 
power  of  congress  to  establish  territorial  governments.  Slavery 
was  prohibited  in  the  entire  northwestern  territory,  with  the  ap- 
probation of  leading  men,  south  and  north ;  but  this  prohibition 
was  not  retained  when  this  ordinance  was  adopted  for  the  govern- 
ment of  southern  territories,  where  slavery  existed.  In  a  late  re- 
publication of  a  letter  of  Mr.  Madison,  dated  November  27,  1819, 
speaking  of  this  power  of  congress  to  prohibit  slavery  in  a  territory, 
he  infers  there  is  no  such  power,  from  the  fact  that  it  has  not  been 
exercised.  This  is  not  a  very  satisfactory  argument  against  any 
power,  as  there  are  but  few,  if  any,  subjects  on  which  the  constitu- 
tional powers  of  congress  are  exhausted.  It  is  true,  as  Mr.  Madi- 
son states,  that  congress,  in  the  act  to  establish  a  government  in  the 
Mississippi  territory,  prohibited  the  importation  of  slaves  into  it 
from  foreign  parts ;  but  it  is  equally  true,  that  in  the  act  erecting 
Louisiana  into  two  territories,  congress  declared,  '4t  shall  not  be 
lawful  for  any  person  to  bring  into  Orleans  territory,  from  any 
port  or  place  within  the  limits  of  the  United  States,  any  slave 
which  shall  have  been  imported  since  1798,  or  which  may  hereafter 
be  imported,  except  by  a  citizen  of  the  United  States  who  settles 
in  the  territory,  under  the  penalty  of  the  freedom  of  such  slave." 

The  inference  of  Mr.  Madison,  therefore,  against  the  power 
[  *  545  ]  of  "*"  congress,  is  of  no  force,  as  it  was  founded  on  a  fact 

supposed^  which  did  not  exist. 
It  is  refreshing  to  turn  to  the  early  incidents  of  our  history,  and 
learn  wisdom  from  the  acts  of  the  great  men  who  have  gone  to  their 
account.  I  refer  to  a  report  in  the  house  of  representatives,  by  John 
Randolph,  of  Boanoke,  as  chairman  of  a  committee,  in  March,  1803 
— fifty-four  years  ago.  From  the  convention  held  at  Yinceqnes,  in 
Indiana,  by  their  president,  and  from  the  people  of  the  territory,  a 
petition  was  presented  to  congress,  praying  the  suspension  of  the 
provision  which  prohibited  slavery  in  that  territory.  The  report 
stated  'Hhat  the  rapid  population  of  the  State  of  Ohio  sufficiently 
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evinces,  in  the  opinion  of  your  committee,  that  the  labor  of  slaves 
18  not  necessary  to  promote  the  growth  and  settlement  of  colonies 
in  that  region.  That  this  labor,  demonstrably  the  dearest  of  any, 
can  only  be  employed  to  advantage  in  the  cultivation  of  products 
more  valuable  than  any  known  to  that  quarter  of  the  United  States ; 
that  the  committee  deem  it  highly  dangerous  and  inexpedient  to 
impair  a  provision  wisely  calculated  to  promote  the  happiness  and 
prosperity  of  the  northwestern  country,  and  to  give  strength  and 
security  to  that  extensive  frontier.  In  the  salutary  operation  of 
this  sagacious  and  benevolent  restraint,  it  is  believed  that  the  in- 
habitants will,  at  no  very  distant  day,  find  ample  remuneration  for 
a  temporary  privation  of  labor  and  of  emigration."  (1  vol.  State 
Papers,  Public  Lands,  160.) 

The  judicial  mind  of  this  coimtry,  State  and  federal,  has  agreed 
on  no  subject,  within  its  legitimate  action,  with  equal  unanimity, 
as  on  the  power  of  congress  to  establish  territorial  governments. 
No  court.  State  or  federal,  no  judge  or  statesman,  is  known  to  have 
had  any  doubts  on  this  question  for  nearly  sixty  years  after  the 
power  was  exercised.  Such  governments  have  been  established 
from  the  sources  of  the  Ohio  to  the  Gulf  of  Mexico,  extending  to 
the  lakes  on  the  north  and  the  Pacific  ocean  on  the  west,  and  from 
the  lines  of  Georgia  to  Texas. 

Great  interests  have  grown  up  under  the  territorial  laws  over  a 
country  more  than  five  times  greater  in  extent  than  the  original 
thirteen  States;  and  these  interests,  corporate  or  otherwise,  have 
been  cherished  and  consolidated  by  a  benign  policy,  without  any 
one  supposing  the  law-making  power  had  united  with  the  judiciary, 
under  the  imiversal  sanction  of  the  whole  country,  to  usurp  a  juris- 
diction which  did  not  belong  to  them.  Such  a  discovery  at  this  late 
date  is  more  extraordinary  than  anything  which  has  occurred  in  the 
judicial  history  of  this  or  any  other  country.  Texas,  un- 
der a  previous  *  organization,  was  admitted  as  a  State ;  but  [  *  546  ] 
no  State  can  be  admitted  into  the  Union  which  has  not  been 
organized  under  some  form  of  government.  Without  temporary 
governments,  our  public  lands  could  not  have  been  sold,  nor  our 
wildernesses  reduced  to  cultivation,  and  the  population  protecteil ; 
nor  could  our  flourishing  States,  west  and  south,  have  been  formed. 

What  do  the  lessons  of  wisdom  and  experience  teach,  under  such 
circumstances,  if  the  new  light,  which  has  so  suddenly  and  unex- 
pectedly burst  upon  us,  be  true?  Acquiescence;  acquiescence  un- 
der a  settled  construction  of  the  constitution  for  sixty  years,  though 
it  may  be  erroneous ;  which  has  secured  to  the  country  an  advance- 
ment and  prosperity  beyond  the  power  of  computation. 
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An  act  of  James  Madison,  when  President,  forcibly  illiiBtrates 
this  policy.  He  had  made  up  his  opinion  that  congress  had  no 
power  under  the  constitution  to  establish  a  national  bank.  In 
1815,  congress  passed  a  bill  to  establish  a  bank.  He  vetoed  the 
bill,  on  objections  other  than  constitutional.  In  Ins  message,  he 
speaks  as  a  wise  statesman  and  chief  magistrate,  as  follows : 

''  Waiving  the  question  of  the  constitutional  authority  of  the  leg- 
islature to  establish  an  incorporated  bank,  as  being  precluded,  in  my 
judgment,  by  the  repeated  recognitions  under  varied  circumstances 
of  the  validity  of  such  an  institution,  in  acts  of  the  legislative,  ex- 
ecutive, and  judicial  branches  of  the  government,  accompanied  by 
indications,  in  different  modes,  of  a  concurrence  of  the  general  will 
of  the  nation." 

Has  this  impressive  lesson  of  practical  wisdom  become  lost  to  the 
present  generation? 

If  the  great  and  fundamental  principles  of  our  government  are 
never  to  be  settled,  there  can  be  no  lasting  prosperity.  The  con- 
stitution will  become  a  floating  waif  on  the  billows  of  popular  ex- 
citement. 

The  prohibition  of  slavery  north  of  thirty-six  degrees  thirty 
minutes,  and  of  the  State  of  Missouri,  contained  in  the  act  admit- 
ting that  State  into  the  Union,  was  passed*  by  a  vote  of  134,  in  the 
house  of  representatives,  to  42.  Before  Mr.  Monroe  signed  the  act, 
it  was  submitted  by  him  to  his  cabinet,  and  they  held  the  restric- 
tion of  slavery  in  a  territory  to  be  within  the  constitutional  powers 
of  congress.  It  would  be  singular,  if  in  1804  congress  had  power 
to  prohibit  the  introduction  of  slaves  in  Orleans  territory  from  any 
other  part  of  the  Union,  under  the  penalty  of  freedom  to  the  slave, 
if  the  same  power,  embodied  in  the  Missouri  Compromise,  could  not 
be  exercised  in  1820. 

But  this  law  of  congress,  which  prohibits  slavery  north 
[  *64ir  ]  of  *  Missouri  and  of  thirty-six  degrees  thirty  minutes,  is 
declared  to  have  been  null  and  void  by  my  brethren.  And 
this  opinion  is  founded  mainly,  as  I  understand,  on  the  distinction 
drawn  between  the  ordinance  of  1787  and  the  Missouri  Compromise 
line.  In  what  does  the  distinction  consist?  The  ordinance,  it  is 
said,  was  a  compact  entered  into  by  the  confederated  States  before 
the  adoption  of  the  constitution ;  and  that  in  the  cession  of  territory 
authority  was  given  to  establish  a  territorial  government. 

It  is  clear  that  the  ordinance  did  not  go  into  operation  by  virtue 
of  the  authority  of  the  confederation,  but  by  reason  of  its  modifica- 
tion and  adoption  by  congress  under  the  constitution.  It  seems  to 
be  supposed,  in  the  opinion  of  the  court,  that  the  articles  of  cession 
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placed  it  on  a  different  footing  from  territories  subsequently  ac- 
quired. I  am  unable  to  perceive  the  force  of  this  distinction. 
That  the  ordinance  was  intended  for  the  government  of  the  north- 
western territory,  and  was  limited  to  such  territory,  is  admitted. 
It  was  extended  to  southern  territories,  with  modifications,  by  acts 
of  congress,  and  to  some  northern  territories.  But  the  ordinance 
was  made  valid  by  the  act  of  congress,  and  without  such  act  could 
have  been  of  no  force.  It  rested  for  its  validity  on  the  act  of  con- 
gress, the  same,  in  my  opinion,  as  the  Missouri  Compromise  line. 

If  congress  may  establish  a  territorial  government  in  the  exer- 
cise of  its  discretion,  it  is  a  clear  principle  that  a  court  cannot  con- 
trol that  discretion.  This  being  the  case,  I  do  not  see  on  what 
ground  the  act  is  held  to  be  void.  It  did  not  purport  to  forfeit 
property,  or  take  it  for  public  purposes.  It  only  prohibited  slav- 
ery;  in  doing  which,  it  followed  the  ordinance  of  1787. 

I  will  now  consider  the  fourth  head,  which  is:  ''The  effect  of 
taking  slaves  into  a  State  or  territory,  and  so  holding  them,  where 
slavery  is  prohibited." 

If  the  principle  laid  down  in  the  case  of  Prigg  v.  The  State  of 
Pennsylvania  is  to  be  maintained,  and  it  is  certainly  to  be  main- 
tained until  overruled,  as  the  law  of  this  court,  there  can  be  no 
difficulty  on  this  point.  In  that  case,  the  court  says :  ''  The  state 
of  slavery  is  deemed  to  be  a  mere  municipal  regulation,  founded 
upon  and  limited  to  the  range  of  the  territorial  laws."  If  this  be 
80,  slavery  can  exist  nowhere  except  under  the  authority  of  law, 
founded  on  usage  having  the  force  of  law,  or  by  statutory  recogni- 
tion. And  the  court  further  says:  '*  It  is  manifest,  from  this  con- 
sideration, that  if  the  constitution  had  not  contained  the  clause 
requiring  the  rendition  of  fugitives  from  labor,  every  non-slave- 
holding  State  in  the  Union  would  have  been  at  liberty  to 
have  declared  free  all  runaway  slaves  *  coming  within  ita  [  *  548  ] 
limits,  and  to  have  given  them  entire  immunity  and  pro- 
tection against  the  claims  of  their  masters." 

Now,  if  a  slave  abscond,  he  may  be  reclaimed;  but  if  he  accom- 
pany his  master  into  a  State  or  territory  where  slavery  is  prohibited, 
fiuch  slave  cannot  be  said  to  have  left  the  service  of  his  master 
where  his  services  were  legalized.  And  if  slavery  be  limited  to 
the  range  of  the  territorial  laws,  how  can  the  slave  be  coerced  to 
serve  in  a  State  or  territory,  not  only  without  the  authority  of 
law,  but  against  its  express  provisions?  What  gives  the  master 
the  right  to  control  the  will  of  his  slave?  The  local  law,  which 
exists  in  some  form.  But  where  there  is  no  such  law,  can  the 
master  control  the  will  of  the  slave  by  force  ?    Where  no  slavery 
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exists,  the  presumption,  without  regard  to  color,  is  in  favor  of 
freedom.  Under  such  a  jurisdiction,  may  the  colored  man  be 
levied  on  as  the  property  of  his  master  by  a  creditor?  On  the 
decease  of  the  master,  does  the  slave  descend  to  his  heirs  as  prop- 
erty? Can  the  master  sell  him?  Any  one  or  all  of  these  acts 
may  be  done  to  the  slave,  where  he  is  legally  held  to  service. 
But  where  the  law  does  not  confer  this  power,  it  cannot  be  exer- 
cised. 

Lord  Mansfield  held  that  a  slave  brought  into  England  was  free. 
Lord  Stowell  agreed  with  Lord  Mansfield  in  this  respect,  and  that 
the  slave  could  not  be  coerced  in  England ;  but  on  her  voluntary 
return  to  Antigua,  the  place  of  her  slave  domicile,  her  former  status 
attached.  The  law  of  England  did  not  prohibit  slavery,  but  did 
not  authorize  it.  The  jurisdiction  which  prohibits  slavery  is  much 
stronger  in  behalf  of  the  slave  within  it,  than  where  it  only  does 
not  authorize  it. 

By  virtue  of  what  law  is  it,  that  a  master  may  take  his  slave  into 
free  territory,  and  exact  from  him  the  duties  of  a  slave?  The  law 
of  the  territory  does  not  sanction  it.  No  authority  can  be  claimed 
under  the  constitution  of  the  United  States,  or  any  law  of  congress. 
Will  it  be  said  that  the  slave  is  taken  as  property,  the  same  as 
other  property  which  the  master  may  own  ?  To  this  I  answer,  that 
colored  persons  are  made  property  by  the  law  of  the  State,  and  no 
such  power  has  be,en  given  to  congress.  Does  the  master  carry  with 
him  the  law  of  the  State  from  which  he  removes  into  the  terri- 
tory ?  and  does  that  enable  him  to  coerce  his  slave  in  the  territory  ? 
Let  us  test  this  theory.  If  this  may  be  done  by  a  master  from  one 
slave  State,  it  may  be  done  by  a  master  from  every  other  slave  State. 
This  right  is  supposed  to  be  connected  with  the  person  of  the 
master,  by  virtue  of  the  local  law.  Is  it  transferable  ?  May  it 
be  negotiated,  as  a  promissory  note  or  bill  of  exchange?  If  it  be 
assigned  to  a  man  from  a  free  State,  may  he  coerce  the 
[*549]  slave  by  virtue  of  it?  What  shall  this  thing  be  ♦de- 
nominated ?  Is  it  personal  or  real  property  ?  Or  is  it  an 
indefinable  fragment  of  sovereignty,  which  every  person  carries 
with  him  from  his  late  domicile?  One  thing  is  certain,  that  its 
origin  has  been  very  recent,  and  it  is  unknown  to  the  laws  of  any 
civilized  country. 

A  slave  is  brought  to  England  from  one  of  its  islands,  where 
slavery  was  introduced  and  maintained  by  the  mother  country. 
Although  there  is  no  law  prohibiting  slavery  in  England,  yet 
there  is  no  law  authorizing  it ;  and,  for  near  a  century,  its  courts 
have  declared  that  the  slave  there  is  free  from  the  coercion  of  the 
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master.     Lords  Mansfield  and  Stowell  agree  upon  this  point,  and 
there  is  no  dissenting  authority. 

There  is  no  other  description  of  property  which  was  not  protected 
in  England,  brought  from  one  of  its  slave  islands.  Does  not  this 
show  that  property  in  a  human  being  does  not  arise  from  nature  or, 
from  the  common  law,  but,  in  the  language  of  this  court,  *'  it  is  a 
mere  municipal  regulation,  founded  upon  and  limited  to  the  range 
of  the  territorial  laws?"  This  decision  is  not  a  mere  argument, 
hut  it  is  the  end  of  the  law,  in  regard  to  the  extent  of  slavery. 
Until  it  shall  be  overturned,  it  is  not  a  point  for  argument;  it  is 
obligatory  on  myself  and  ray  brethren,  and  on  all  judicial  tribunals 
over  which  this^ourt  exercises  an  appellate  power. 

It  is  said  the  territories  are  common  property  of  the  States,  and 
that  every  man  has  a  right  to  go  there  with  his  property.  This  is 
not  controverted.  But  the  court  say  a  slave  is  not  property  beyond 
the  operation  of  the  local  law  which  makes  him  such.  Never  was 
a  truth  more  authoritatively  and  justly  uttered  by  man.  Suppose 
a  master  of  a  slave  in  a  British  island  owned  ^  million  of  property 
in  England;  would  that  authorize  him  to  take  his  slaves  with  him 
to  England?  The  constitution,  in  express  terms,  recognizes  the 
status  of  slavery  as  founded  on  the  municipal  law:  ^^No  person 
held  to  service  or  labor  in  one  State,  under  the  laws  thereof,  escap- 
ing into  another,  shall,"  &c.  Now,  unless  the  fugitive  escape  from 
a  place  where,  by  the  municipal  law,  he  is  held  to  labor,  this  pro- 
vision affords  no  remedy  to  the  master.  What  can  be  more  con- 
clusive than  this?  Suppose  a  slave  escape  from  a  territory  where 
slavery  is  not  authorized  by  law,  can  he  be  reclaimed? 

In  this  case,  a  majority  of  the  court  have  said  that  a  slave  may  be 
taken  by  his  master  into  a  territory  of  the  United  States,  the  same 
as  a  horse,  or  any  other  kind  of  property.  It  is  true,  this  was  said 
by  the  court,  as  also  many  other  things,  which  are  of  no  authority. 
Nothing  that  has  been  said  by  them,  which  has  not  a  direct  bear- 
ing on  the  jurisdiction  of  the  court,  against  which  they  de- 
cided, can  be  considered  as  *  authority.  I  shall  certainly  [  *  550  ] 
not  regard  it  as  such.  The  question  of  jurisdiction,  being 
before  the  court,  was  decided  by  them  authoritatively,  but  nothing 
beyond  that  question.  A  slave  is  not  a  mere  chattel.  He  bears  the 
impress  of  his  Maker,  and  is  amenable  to  the  laws  of  God  and  man ; 
and  he  is  destined  to  an  endless  existence. 

Under  this  head  I  shall  chiefly  rely  on  the  decisions  of  the 
supreme  courts  of  the  southern  States^  and  especially  of  the  State 
of  Missouri. 

In  the  first  and  second  sections  of  the  sixth  article  of  the  consti* 
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tution  of  Illinois,  it  is  declared  that  neither  slavery  nor  involuntary 
servitude  shall  hereafter  be  introduced  into  this  State,  otherwise 
than  for  the  punishment  of  crimes  whereof  the  party  shall  have 
been  duly  convicted ;  and  in  the  second  section  it  is  declared  that 
»  any  violation  of  this  article  shall  effect  the  emancipation  of  such 
person  from  his  obligation  to  service.  In  Illinois,  a  right  of  transit 
through  the  State  is  given  the  master  with  his  slaves.  This  is  a 
matter  which,  as  I  suppose,  belongs  exclusively  to  the  State. 

The  supreme  court  of  Illinois,  in  the  case  of  Jarrot  v.  Jarrot,  (2 
Gilmer,  7,)  said: 

*'  After  the  conquest  of  this  territory  by  Virginia,  she  beded  it  to 
the  United  States,  and  stipulated  that  the  titles  and  possessions, 
rights  and  liberties,  of  the  French  settlers,  should  be  guarantied 
to  them.  This,  it  has  been  contended,  secured  them  in  the  pos- 
session of  those  negroes  as  slaves  which  they  held  before  that  time, 
and  that  neither  congress  nor  the  convention  had  power  to  deprive 
them  of  it;  or,  in  other  words,  that  tl^e  ordinance  and  constitution 
should  not  be  so  interpreted  and  understood  as  applying  to  such 
slaves,  when  it  is  therein  declared  that  there  shall  be  neither  slavery 
nor  involuntary  servitude  in  the  northwest  territory,  nor  in  the 
State  of  Illinois,  otherwise  than  in  the  punishment  of  crimes.  But 
it  was  held  that  those  rights  could  not  be  thus  protected,  but  must 
yield  to  the  ordinance  and  constitution." 

The  first  slave  case  decided  by  the  supreme  court  of  Missouri, 
contained  in  the  reports,  was  Winny  v,  Whitesides,  (1  Missouri 
Bep.  473,)  at  October  term,  1824.  It  appeared  that,  more  than 
twenty-five  years  before,  the  defendant,  with  her  husband,  had  re- 
moved from  Carolina  to  Illinois,  and  brought  with  them  the  plain- 
tiff; that  they  continued  to  reside  in  Illinois  three  or  four  years, 
retaining  the  plaintiff  as  a  slave;  after  which,  they  removed  to 
Missouri,  taking  her  with  them. 

The  court  held,  that  if  a  slave  be  detained  in  Illinois  until  he  be 
entitled  to  freedom,  the  right  of  the  owner  does  not  revive  when  ho 

finds  the  negro  in  a  slave  State. 
[  *  551  ]       *  That  when  a  slave  is  taken  to  Illinois  by  his  owner, 
who  takes  up  his  residence  there,  the  slave  is  entitled  to 
freedom. 

In  the  case  of  Lagrange  t^.  Chouteau,  (2  Missouri  Rep.  20,  at 
May  term,  1828,)  it  was.  decided  that  the  ordinance  of  1787  was  in- 
tended as  a  fundamental  law  for  those  who  may  choose  to  live  under 
it,  rather  than  as  a  penal  statute. 

That  any  sort  of  residence  contrived  or  permitted  by  the  legal 
owner  of  the  slave,  upon  the  faith  of  secret  trusts  or  contracts,  ia 
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order  to  defeat  or  evade  the  ordinance,  and  thereby  introduce  slavery 
de  facto,  would  entitle  such  slave  to  freedom. 

In  Julia  V.  McKinney,  (3  Missouri  Rep.  279,)  it  was  held,  where 
a  slave  was  settled  in  the  State  of  Illinois,  but  with  an  intention  on 
the  part  of  the  owner  to  be  removed  at  some  future  day,  that  hiring 
said  slave  to  a  person  to  labor  for  one  or  two  days,  and  receiving 
the  pay  for  the  hire,  the  slave  is  entitled  to  her  freedom,  under  the 
second  section  of  the  sixth  article  of  the  constitution  of  Illinois. 

Rachel  v.  Walker,  (4  Missouri  Rep.  350,  June  term,  1836,)  is  a 
case  involving,  in  every  particular,  the  principles  of  the  case  before 
us.  Rachel  sued  for  her  freedom ;  and  it  appeared  that  she  had 
been  bought  as  a  slave  in  Missoui'i,  by  Stockton,  an  officer  of  the 
army,  taken  to  Fort  Suelling,  where  he  was  stationed,  and  she  was 
retained  there  as  a  slave  a  year ;  and  then  Stockton  removed  to 
Prairie  du  Chien,  taking  Rachel  with  him  as  a  slave,  where  he  con- 
tinued to  hold  her  three  years,  and  then  he  took  her  to  the  State 
of  Missouri,  and  sold  her  as  a  slave. 

''  Fort  Snelling  was  admitted  to  be  on  the  west  side  of  the  Mis- 
sissippi river,  and  north  of  the  State  of  Missouri,  in  the  territory 
of  the  United  States.  That  Prairie  du  Chien  was  in  the  Michigan 
territory,  on  the  east  side  of  the  Mississippi  river.  Walker,  the 
defendent,  held  Rachel  under  Stockton." 

The  court  said,  in  this  case: 

"  The  officer  lived  in  Missouri  territory,  at  the  time  he  bought 
the  slave;  he  sent  to  a  slaveholdlng  country  and  procured  her;  this 
was  his  voluntary  act,  done  without  any  other  reason  than  that  of 
his  convenience ;  and  he  and  those  claiming  under  him  must  be 
holden  to  abide  the  consequences  of  introducing  slavery  both  in 
Missouri  territory  and  Michigan,  contrary  to  law ;  and  on  that 
ground  Rachel  was  declared  to  be  entitled  to  freedom." 

In  answer  to  the  argument  that,  as  an  officer  of  the  army,  the 
master  had  a  right  to  take  his  slave  into  free  territory,  the  court 
said  no  authority  of  law  or  the  government  compelled  him  to  keep 
the  plaintiff  there  as  a  slave. 

^'  Shall  it  be  said,  that  because  an  officer  of  the  army 
owns  *  slaves  in  Virginia,  that  when,  as  officer  and  soldier,  [  *  652  ] 
he  is  required  to  take  the  command  of  a  fort  in  the  non- 
slaveholding  States  or  territories,  he  thereby  has  a  right  to  take 
with  him  as  many  slaves  as  will  suit  his  interests  or  convenience  ? 
It  surely  cannot  be  law.  If  this  be  true,  the  court  say,  then  it  is 
also  true  that  the  convenience  or  supposed  convenience  of  the  officer 
repeals,  as  to  him  and  others  who  have  the  same  character,  the 
ordinance  and  the  act  of  1821,  admitting  Missouri  into  the  Union, 
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and  also  the  prohibition  of  the  several  laws  and  constitutions  of 
the  non-slaveholding  States." 

In  Wil«on  v.  Melvin,  (4  Missouri  R.  592.;  it  appeared  the  de- 
fendant left  Tennessee  with  an  intention  of  residing  in  Illinois, 
taking  his  negroes  with  him.  After  a  month's  stay  in  Illinois,  he 
took  his  negroes  to  St.  Louis,  and  hired  them,  then  returned  to 
Illinois.  On  these  facts,  the  inferior  court  instructed  the  jury  that 
the  defendant  was  a  sojourner  in  Illinois.  This  the  supreme  court 
held  was  error,  and  the  judgment  was  reversed. 

The  case  of  Dred  Scott  v,  Emerson  (15  Missouri  R.  682,  March 
term,  1852)  will  now  be  stated.  This  case  involved  the  identical 
question  before  us,  Emerson  having,  since  the  hearing,  sold  the 
plaintiff  to  Sandford,  the  defendant. 

Two  of  the  judges  ruled  the  case,  the  chief  justice  dissenting.  It 
cannot  be  improper  to  state  the  grounds  of  the  opinion  of  the  court, 
and  of  the  dissent. 

The  court  say :  "  Cases  of  this  kind  are  not  strangers  in  our 
court.  Persons  have  been  frequently  here  adjudged  to  be  entitled 
to  their  freedom,  on  the  ground  that  their  masters  held  them  in 
slavery  in  territories  or  States  in  which  that  institution  is  prohib- 
ited. From  the  first  case  decided  in  our  court,  it  might  be  inferred 
that  this  result  was  brought  about  by  a  presumed  assent  of  the 
master,  from  the  fact  of  having  voluntarily  taken  his  slave  to  a 
place  where  the  relation  of  master  and  slave  did  not  exist.  But 
subsequent  cases  base  the  right  to  '  exact  the  forfeiture  of  eman- 
cipation,' as  they  term  it,  on  the  ground,  it  would  seem,  that  it 
was  the  duty  of  the  courts  of  this  State  to  carry  into  effect  the  con- 
stitution and  laws  of  other  States  and  territories,  regardless  of  the 
rights,  the  policy,  or  the  institutions  of  the  people  of  this  State." 

And  the  court  say  that  the  States  of  the  Union,  in  their  munici- 
pal concerns,  are  regarded  as  foreign  to  each  other ;  that  the  courts 
of  one  State  do  not  take  notice  of  the  laws  of  other  States,  unless 
proved  as  facts,  and  that  every  State  has  the  right  to  determine 
how  far  its  comity  to  other  States  shall  extend ;  and  it  is  laid  down, 
that  when  there  is  no  act  of  manumission  decreed  to  the 
[  *  553  ]  free  State,  the  courts  of  the  slave  States  *  cannot  be  called 
to  give  effect  to  the  law  of  the  free  State.  Comity,  it 
alleges,  between  States,  depends  upon  the  discretion  of  both,  which 
may  be  varied  by  circumstances.  And  it  is  declared  by  the  court, 
"that  times  are  not  as  they  were  when  the  former  decisions  on  this 
subject  were  made."  Since  then,  not  only  individuals  but  States 
have  been  possessed  with  a  dark  and  fell  spirit  in  relation  to  slavery, 
whose  gratification  is  sought  in  the  pursuit  of  measures  whose  in- 
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evitable  consequence  must  be  the  overthrow  and  destruction  of  our 
government.  Under  such  circumstances,  it  does  not  behoove  the 
State  of  Missouri  to  show  the  least  countenance  to  any  measure 
which  might  gratify  this  spirit.  She  is  willing  to  assume  her  full 
responsibility  for  the  existence  of  slavery  within  her  limits,  nor 
does  she  seek  to  share  or  divide  it  with  others. 

Chief  Justice  Gamble  dissented  from  the  other  two  judges.  He 
says : 

**In  every  slaveholding  State  in  the  Union,  the  subject  of  eman- 
cipation is  regulated  by  statute;  and  the  forms  are  prescribed  in 
which  it  shall  be  effected.  Whenever  the  forms  required  by  the 
laws  of  the  State  in  which  the  master  and  slave  are  resident  are 
complied  with,  the  emancipation  is  complete,  and  the  slave  is  free. 
If  the  right  of  the  person  thus  emancipated  is  subsequently  drawn 
in  question  in  another  State,  it  will  be  ascertained  and  determined 
by  the  law  of  the  State  in  which  the  slave  and  his  former  master 
resided;  and  when  it  appears  that  such  law  has  been  complied 
with,  the  right  to  freedom  will  be  fully  sustained  in  the  courts  of 
all  the  slaveholding  States,  although  the  act  of  emancipation  may 
not  be  in  the  form  required  by  law  in  which  the  court  sits. 

''In  all  such  cases,  courts  continually  administer  the  law  of  the 
country  where  the  right  was  acquired ;  and  when  that  law  becomes 
known  to  the  court,  it  is  just  as  much  a  matter  of  course  to  decide 
the  rights  of  the  parties  according  to  its  requirements,  as  it  is  to 
settle  the  title  of  real  estate  situated  in  our  State  by  its  own  laws.'" 

This  appears  to  me  a  most  satisfactory  answer  to  the  argument 
of  the  court.     Chief  justice  continues: 

''The  perfect  equality  of  the  different  States  lies  at  the  founda- 
tion of  the  Union.  As  the  institution  of  slavery  in  the  States  is 
one  over  which  the  constitution  of  the  United  States  gives  no  power 
to  the  general  government,  it  is  left  to  be  adopted  or  rejected  by  the 
several  States,  as  they  think  best ;  nor  can  any  one  State,  or  num- 
ber of  States,  claim  the  right  to  interfere  with  any  other  State  upon 
the  question  of  admitting  or  excluding  this  institution. 

"A  citizen  of  Missouri,  who  removes  with  his  slave  to 
*  Illinois,  has  no  right  to  complain  that  the  fundamental  [  *  654  ] 
law  of  that  State  to  which  he  removes,  and  in  which  he 
makes  his  residence,  dissolves  the  relation  between  him  and  his 
slave.  It  is  as  much  his  own  voluntary  act,  ns  if  he  had  executed 
a  deed  of  emancipation.  No  one  can  prelend  ignorance  of  this  con- 
stitutional provision,  and,"  he  says,  "the  decisions  which  have 
heretofore  been  made  in  this  State,  and  in  many  other  slaveholding 
States,  give  effect  to  this  and  other  similar  provisions,  on  the  ground 
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that  the  master,  by  making  the  free  State  the  residence  of  his  slave, 
has  submitted  his  right  to  the  operation  of  the  law  of  such  State; 
and  this,"  be  says,  ^Ms  the  same  in  law  as  a  regular  deed  of  eman- 
cipation." 

He  adds:  "I  regard  the  question  as  conclusively  settled  by  re- 
peated adjudications  of  this  court,  and,  if  I  doubted  or  denied  the 
propriety  of  those  decisions,  I  would  not  feel  myself  any  more  at 
liberty  to  overturn  them^  than  I  would  any  other  series  of  decisions 
by  which  the  law  of  any  other  question  was  settled.  There  is  with 
me,"  he  says,  **  nothing  in  the  law  relating  to  slavery  which  dis- 
tinguishes it  from  the  law  on  any  other  subject,  or  allows  any  more 
accommodation  to  the  temporary  public  excitements  which  are  gath- 
ered around  it." 

**In  this  State,"  he  says,  *'it  has  been  recognized  from  the  be- 
ginning of  the  government  as  a  correct  position  in  law,  that  a 
master  who  takes  his  slave  to  reside  in  a  State  or  territory  where 
slavery  is  prohibited,  thereby  emancipates  his  slave."  These  decis- 
ions, which  come  down  to  the  year  1837,  seemed  to  have  so  fully 
t  settled  the  question,  that  since  that  time  there  has  been  no  case 
bringing  it  before  the  court  for  any  reconsideration,  until  the  pres- 
ent. In  the  case  of  Winny  v.  Whitesides,  the  question  was  made 
in  the  argument,  "whether  one  nation  would  execute  the  penal 
laws  of  another,"  and  the  court  replied  in  this  language,  (Huberus, 
quoted  in  4  Dallas,)  which  says,  "personal  rights  or  disabilities 
obtained  or  communicated  by  the  laws  of  any  particular  place  are 
of  a  nature  which  accompany  the  persop  wherever  he  goes;"  and 
the  chief  justice  observed,  in  the  case  of  Rachel  v.  Walker,  the  act 
of  congress  called  the  Missouri  Compromise  was  held  as  operative 
as  the  ordinance  of  1787. 

When  Dred  Scott,  his  wife  and  children,  were  removed  from  Fort 
Snelling  to  Missouri,  in  1838,  they  were  free,  as  the  law  was  then 
settled,  and  continued  for  fourteen  years  afterwards,  up  to  1852, 
when  the  above  decision  was  made.  Prior  to  this,  for  nearly  thirty 
years,  as  Chief  Justice  Gamble  declares,  the  residence  of  a  master 
with  his  slave  in  the  State  of  Illinois,  or  in  the  territory 
[  *  555  ]  north  of  Missouri,  where  slavery  was  prohibited  *  by  the 
act  called  the  Missouri  Compromise,  would  manumit  the 
slave  as  effectually  as  if  he  had  executed  a  deed  of  emancipation; 
and  that  an  officer  of  the  army  who  takes  his  slave  into  that  State 
or  territory,  and  holds  him  there  as  a  slave,  liberates  him  the  same 
as  any  other  citizen — and  down  to  the  above  time  it  was  settled  by 
numerous  and  uniform  decisions,  and  that  on  the  return  of  the  slave 
to  Missouri,  his  former  condition  of  slavery  did  not  attach.     Such 
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was  the  settled  law  of  Missouri  uDtil  the  decision  of  Scott  and 
Emerson. 

In  the  case  of  Sylvia  v,  Kirby,  (17  Misso.  Rep.  434,)  the  court 
followed  the  above  decision,  observing  it  was  similar  in  all  respects 
to  the  case  of  Scott  and  Emerson. 

This  court  follows  the  esTablished  construction  of  the  statutes  of 
a  State  by  its  supreme  court.  Such  a  construction  is  considered  as 
a  part  of  the  statute,  and  we  follow  it  to  avoid  two  rules  of  prop- 
erty in  the  same  State.  But  we  do  not  follow  the  decisions  of  the 
supreme  court  of  a  State  beyond  a  statutory  construction  as  a  rule 
of  decision  for  this  court.  State  decisions  are  always  viewed  with 
respect  and  treated  as  authority ;  but  we  follow  the  settled  con- 
struction of  the  statutes^  not  because  it  is  of  binding  authority,  but 
in  pursuance  of  a  rule  of  judicial  policy. 

But  there  is  no  pretense  that  the  case  of  Dred  Scott  v.  Emerson 
turned  upon  the  construction  of  a  Missouri  statute ;  nor  was  there 
any  established  rule  of  property  which  could  have  rightfully  influ- 
enced the  decision.  On  the  contrary,  the  decision  overruled  the 
settled  law  for  near  thirty  years. 

This  is  said  by  my  brethren  to  be  a  Missouri  question  ;  but  there 
is  nothing  which  gives  it  this  character,  except  that  it  involves  the 
right  to  persons  claimed  as  slaves  who  reside  in  Missouri,  and  the 
decision  was  made  by  the  supreme  court  of  that  State.  It  involves 
a  right  claimed  under  an  act  of  congress  and  the  constitution  of 
Illinois,  and  which  cannot  be  decided  without  the  consideration 
and  construction  of  those  laws.  But  the  supreme  court  of  Mis- 
souri held,  in  this  case,  that  it  will  not  regard  either  of  those  laws, 
without  which  there  was  no  case  before  it;  and  Dred  Scott,  having 
been  a  slave,  remains  a  slave.  In  this  respect  it  is  admitted  this  is 
a  Missouri  question — a  case  which  has  but  one  side,  if  the  act  of 
congress  and  the  constitution  of  Illinois  are  not  recognized. 

And  does  such  a  case  constitute  a  rule  of  decision  for  this  court — 
a  case  to  be  followed  by  this  court?  The  course  of  decision  so  long 
and  so  uniformly  maintained  established  a  comity  or  law  between 
Missouri  and  the  free  States  and  territories  where  slavery  was  pro- 
hibited, which  must  be  somewhat  regarded  in  this  case. 
Rights  sanctioned  for  twenty-eight  years  *  ought  not  and  [  *  55R  ] 
cannot  be  repudiated,  with  any  semblance  of  justice,  by 
one  or  two  decisions,  influenced,  as  declared,  by  a  determination  to 
counteract  the  excitement  against  slavery  in  the  free  States. 

The  courts  of  Louisiana  having  held,  for  a  series  of  years,  th 
where  a  master  took  his  slave  to  France,  or  any  free  State,  he  w 
entitled  to  freedom,  and  that  on  bringing  him  back  tb'^ 


160         SUPREME  COURT  OP  THE  UNITED  STATES. 

Mr.  Justice  McLean.]  The  Drod  Scott  Case. 

slavery  did  not  attach,  the  legislature  of  Louisiana  declared  by  an 
act  that  the  slave  should  not  be  made  free  under  such  circumstances. 
This  regulated  the  rights  of  the  master  from  the  time  the  act  took 
effect.  But  the  decision  of  the  Missouri  court,  reversing  a  former 
decision,  aflPects  all  previous  decisions,  technically,  made  on  the  I 

same  principles,  unless  such  decisions  are  protected  by  the  lapse 
of  time  or  the  statute  of  limitations.  Dred  Scott  and  his  family, 
beyond  all  controversy,  were  free  under  the  decisions  made  for 
twenty-eight  years,  before  the  case  of  Scott  v.  Emerson.  This  was 
the  undoubted  law  of  Missouri  for  fourteen  years  after  Scott  and 
his  family  were  brought  back  to  that  State.  And  the  grave  ques- 
tion arises,  whether  this  law  may  be  so  disregarded  as  to  enslave 
free  persons.  I  am  strongly  inclined  to  think  that  a  rule  of  decis- 
ion so  well  settled  as  not  to  be  questioned,  cannot  be  annulled  by  a 
single  decision  of  the  court.  Such  rights  may  be  inoperative  under 
the  decision  in  future;  but  I  cannot  well  perceive  how  it  can  have 
the  same  effect  in  prior  cases. 

It  is  admitted,  that  when  a  former  decision  is  reversed,  the  tech- 
nical effect  of  the  judgment  is  to  make  all  previous  adjudications 
on  the  same  question  erroneous.  But  the  case  before  us  was  not 
that  the  law  had  been  erroneously  construed,  but  that,  under  the 
circumstances  which  then  existed,  that  law  would  not  be  recognized ; 
and  the  reason  for  this  is  declared  to  be  the  excitement  against  the 
institution  of  slavery  in  the  free  States.  While  I  lament  this 
excitement  as  much  as  any  one,  I  cannot  assent  that  it  shall  be 
made  a  basis  of  judicial  action. 

In  1816,  the  common  law,  by  statute',  was  made  a  part  of  the  law 
of  Missouri ;  and  that  includes  the  great  principles  of  international 
law.  These  principles  cannot  be  abrogated  by  judicial  decisions. 
It  will  require  the  same  exercise  of  power  to  abolish  the  common 
law,  as  to  introduce  it.  International  law  is  founded  in  the  opin- 
ions generally  received  and  acted  on  by  civilized  nations,  and 
enforced  by  moral  sanctions.  It  becomes  a  more  authoritative 
system  when  it  results  from  special  compacts,  founded  on  modified 
rules,  adapted  to  the  exigencies  of  human  society  ;  it  is  in  fact  an 
international  morality,  adapted  to  the  best  interests  of 
[  *557  ]  nations.  And  in  regard  to  the  States  *of  this  Union,  on 
the  subject  of  slavery,  it  is  eminently  fitted  for  a  rule  of 
action  subject  to  the  federal  constitution.  **  The  laws  of  nations  are 
but  the  natural  rights  of  man  applied  to  nations."     (Vattel.) 

If  the  common  law  have  the  force  of  a  statutory  enactment  in 
Missouri,  it  is  clear,  as  it  seems  to  me,  that  a  slave  who,  by  a  resi- 
dence in  Illinois  in  the  service  of  his  master,  becomes  entitled  to 
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his  freedom,  cannot  again  be  reduced  to  slavery  by  returning  to 
his  former  domicile  in  a  slave  State.  It  is  unnecessary  to  say  what 
legislative  power  might  do  by  a  general  act  in  such  a  case,  but  it 
would  be  singular  if  a  freeman  could  be  made  a  slave  by  the  exer- 
cise of  a  judicial  discretion.  And  it  wonld  be  still  more  extraordi- 
nary if  this  could  be  done,  not  only  in  the  absence  of  special  legis- 
lation, but  in  a  State  where  the  common  law  is  in  force. 

It  is  supposed  by  some,  that  the  third  article  in  the  treaty  of  ces- 
sion of  Louisiana  to  this  country,  by  France,  in  1803,  may  have 
some  bearing  on  this  question.  The  article  referred  to  provides, 
''that  the  inhabitants  of  the  ceded  territory  shall  be  incorporated 
into  the  Union,  and  enjoy  all  the  advantages  of  citizens  of  the 
United  States,  and  in  the  meantime  they  shall  be  maintained  and 
protected  in  the  free  enjoyment  of  their  liberty,  property,  and  the 
religion  they  profess." 

As  slavery  existed  in  Louisiana  at  the  time  of  the  cession,  it  is 
supposed  this  is  a  guaranty  that  there  should  be  no  change  in  its 
condition. 

The  answer  to  this  is,  in  the  first  place^  that  such  a  subject  does 
not  belong  to  the  treaty-making  power;  and  any  such  arrange- 
ment would  have  been  nugatory.  And,  in  the  second  place,  by  no 
admissible  construction  can  the  guaranty  be  carried  furtber  than 
the  protection  of  property  in  slaves  at  that  time  in  the  ceded  terri- 
tory. And  this  has  been  complied  with.  The  organization  of  the 
slave  States  of  Louisiana,  Missouri,  and  Arkansas,  embraced  every 
slave  in  Louisiana  at  the  time  of  the  cession.  This  removes  every 
ground  of  objection  under  the  treaty.  There  is  therefore  no  pre- 
tense, growing  out  of  the  treaty,  that  any  part  of  the  territory  of 
Louisiana,  as  ceded,  beyond  the  organized  States,  is  slave  territory. 

Under  the  fifth  head,  we  were  to  consider  whether  the  status  of 
slavery  attached  to  the  plaintiff  and  wife,  on  their  return  to  Mis- 
souri. 

This  doctrine  is  not  asserted  in  the  late  opinion  of  the  supremo 
court  of  Missouri,  and  up  to  1852  the  contrary  doctrine  was  uni- 
formly maintained  by  that  court. 

In  its  late  decision,  the  court  say  that  it  will  not  give  efiect  in 
Missouri  to  the  laws  of  Illinois,  or  the  law  of  congress 
*  called  the  Missouri  Compromise.     This  was  the  effect  of  [  *  558  ] 
the  decision,  though  its  terms  were,  that  the  court  would 
not  take  notice,  judicially,  of  those  laws. 

In  1851,  the  court  of  appeals  of  South  Carolina  recognized  the 
principle,  that  a  slave,  being  taken  to  a  free  State,  became  free. 
(Commonwealth  v,  Pleasants,  10  Leigh  Rep.  69Y.)    In  Betty  v. 
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Horton,  the  court  of  appeals  held  that  the  freedom  of  the  slave  was 
acquired  by  the  action  of  the  laws  of  Massachusetts,  by  the  said 
slave  being  taken  there.     (5  Leigh  Rep.  615.) 

The  slave  States  have  generally  adopted  the  rule,  that  where  the 
master,  by  a  residence  with  his  slave  in  a  State  or  territory  where 
slavery  is  prohibited,  the  slave  was  entitled  to  his  freedom  every- 
where. This  was  the  settled  doctrine  of  the  supreme  court  of  Mis- 
souri. It  has  been  so  held  in  Mississippi,  in  Virginia,  in  Louisiana, 
formerly  in  Kentucky,  Maryland,  and  in  other  States. 

The  law,  where  a  contract  is  made  and  is  to  be  executed,  governs 
it.  This  does  not  depend  upon  comity,  but  upon  the  law  of  the 
contract.  And  if,  in  the  language  of  the  supreme  court  of  Mis- 
souri, the  master,  by  taking  his  slave  to  Illinois,  and  employing 
him  there  as  a  slave,  emancipates  him  as  effectually  as  by  a  deed 
of  emancipation,  is  it  possible  that  such  an  act  is  not  matter  for 
adjudication  in  any  slave  State  where  the  master  may  take  him  ? 
Does  not  the  master  assent  to  the  law,  when  he  places  himself 
under  it  in  a  free  State  ? 

The  States  of  Missouri  and  Illinois  are  bounded  by  a  common 
line.  The  one  prohibits  slavery,  the  other  admits  it.  This  has 
been  done  by  the  exercise  of  that  sovereign  power  which  appertains 
to  each.  We  are  bound  to  respect  the  institutions  of  each,  as  em- 
anating from  the  voluntary  action  of  the  people.  Have  the  people 
of  either  any  right  to  disturb  the  relations  of  the  other?  Each 
State  rests  upon  the  basis  of  its  own  sovereignty,  protected  by  the 
constitution.  Our  Union  has  been  the  ibundation  of  our  prosperity 
and  national  glory.  Shall  we  not  cherish  and  maintain  it?  This 
can  only  be  done  by  respecting  the  legal  rights  of  each  State. 

If  a  citizen  of  a  free  State  shall  entice  or  enable  a  slave  to  escape 
from  the  service  of  his  master,  the  law  holds  him  responsible,  not 
only  for  the  loss  of  the  slave,  but  he  is  liable  to  be  indicted  and 
fined  for  the  misdemeanor.  And  I  am  bound  here  to  say,  that  I 
have  never  found  a  jury  in  the  four  States  which  constitute  my 
circuit,  which  have  not  sustained  this  law,  where  the  evidence 
required  them  to  sustain  it.  And  it  is  proper  that  I  should  also 
say,  that  more  cases  have  arisen  in  my  circuit,  by  reason 
[  *559  ]  of  its  extent  and  locality,  than  in  all  *  other  parts  of  the 
Union.  This  has  been  done  to  vindicate  the  soverei^^n 
rights  of  the  southern  States,  and  protect  the  legal  interests  of  our 
brethren  of  the  south. 

Let  these  facts  be  contrasted  with  the  case  now  before  the  court. 
Illinois  has  declared  in  the  most  solemn  and  impressive  form  that 
there  shall  be  neither  slavery  nor  involuntary  servitude  in  that 
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State,  and  that  any  slave  brought  into  it,  with  a  view  of  becoming 
a  resident,  shall  be  emancipated.  And  effect  has  been  given  to 
this  provision  of  the  constitution  by  the  decision  of  the  supreme 
conrt  of  that  State.  With  a  full  knowledge  of  these  facts,  a  slave 
is  brought  from  Missouri  to  Bock  Island,  in  the  State  of  Illinois, 
and  is  retained  there  as  a  slave  for  two  years,  and  then  taken  to 
Fort  Snelling,  where  slavery  is  prohibited  by  the  Missouri  Cora- 
promise  act,  and  there  he  is  detained  two  years  longer  in  a  state 
of  slavery.  Harriet,  his  wife,  was  also  kept  at  the  same  place  four 
years  as  a  slave,  having  been  purchased  in  Missouri.  They  wei*e 
then  removed  to  the  State  of  Missouri,  and  sold  as  slaves,  and  in 
the  action  before  us  they  are  not  only  claimed  ds  slaves,  but  a  ma- 
jority of  my  brethren  have  held  that  on  their  being  returned  to 
Missouri  the  status  of  slavery  attached  to  them. 

I  am  not  able  to  reconcile  this  result  with  the  respect  due  to  the 
State  of  Illinois.  Having  the  same  rights  of  sovereignty  as  the 
State  of  Missouri  in  adopting  a  constitution,  I  can  perceive  no 
reason  why  the  institutions  of  Illinois  should  not  receive  the  same 
consideration  as  those  of  Missouri.  Allowing  to  my  brethren  the 
same  right  of  judgment  that  I  exercise  myself,  I  must  be  permitted 
to  say  that  it  seems  to  me  the  principle  laid  down  will  enable  the 
people  of  a  slave  State  to  introduce  slavery  into  a  free  State,  for  a 
longer  or  shorter  time,  as  may  suit  their  convenience ;  and  by  re- 
turning the  slave  to  the  State  whence  he  was  brought,  by  force  or 
otherwise,  the  status  of  slavery  attaches,  and  protects  the  rights  of 
the  master,  and  defies  the  sovereignty  of  the  free  State.  There  is 
no  evidence  before  us  that  Dred  Scott  and  his  family  returned  to 
Missouri  voluntarily.  The  contrary  is  inferable  from  the  agreed 
case:  "In  the  year  1838,  Dr.  Emerson  removed  the  plaintiff  and 
said  Harriet,  and  their  daughter  Eliza,  from  Fort  Snelling  to  the 
State  of  Missouri,  where  they  have  ever  since  resided."  This  is 
the  agreed  case ;  and  can  it  be  inferred  from  this  that  Scott  and 
family  returned  to  Missouri  voluntarily?  He  was  removed  ;  which 
shows  that  he  was  passive,  as  a  slave,  having  exercised  no  volition 
on  the  subject.  He  did  not  resist  the  master  by  absconding  or 
force.  But  that  was  not  sufficient  to  bring  him  within  Lord  Stow- 
ell's  decision  ;  he  must  have  acted  voluntarily.  It  would 
be  a  *  mockery  of  law  and  an  outrage  on  his  rights  to  [  *  560  ] 
coerce  his  return,  and  then  claim  that  it  was  voluntary, 
and  on  that  ground  that  his  former  status  of  slavery  attached. 

If  the  decision  be  placed  on  this  ground,  it  is  a  fact  for  a  jury 
to  decide,  whether  the  return  was  voluntary,  or  else  the  fact  should 
be  distinctly  admitted.     A  presumption  against  the  plaintiff  in 
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this  respect,  I  say  with  confidence,  is  not  authorized  from  the  facts 
admitted. 

In  coming  to  the  conclusion  that  a  voluntary  return  by  Grace  to 
her  former  domicile,  slavery  attached,  Lord  Stowell  took  great 
pains  to  show  that  England  forced  slavery  upon  her  colonies,  and 
that  it  was  maintained  by  numerous  acts  of  parliament  and  pub-- 
lie  policy,  and,  in  short,  that  the  system  of  slavery  was  not  only 
established  by  Great  Britain  in  her  West  Indian  colonies,  but 
that  it  was  popular  and  profitable  to  many  of  the  wealthy  and  in- 
fluential people  of  England,  who  were  engaged  in  trade,  or  owned 
and  cultivated  plantations  in  the  colonies.  No  one  can  read  his 
elaborate  views,  and  not  be  struck  with  the  great  difference  be- 
tween England  and  her  colonies,  and  the  free  and  slave  States  of 
this  Union.  While  slavery  in  the  colonies  of  England  is  subject 
to  the  power  of  the  mother  country,  our  States,  especially  in  re- 
gard to  slavery,  are  independent,  resting  upon  their  own  sover- 
eignties, and  subject  only  to  international  laws,  which  apply  to 
independent  States. 

In  the  case  of  Williams,  who  was  a  slave  in  Granada,  having 
run  away,  came  to  England,  Lord  Stowell  said  :  '*  The  four  judges 
all  concur  in  this — that  he  was  a  slave  in  Granada,  though  a  free 
man  in  England,  and  he  would  have  continued  a  free  man  in  all 
other  parts  of  the  world  except  Granada." 

Strader  v.  Graham  (10  Howard,  82,  and  18  Curtis,  305)  has  been 
cited  as  having  a  direct  bearing  in  the  case  before  us.  In  that 
case  the  court  say  :  "  It  was  exclusively  in  the  power  of  Kentucky 
to  determine,  for  itself,  whether  the  employment  of  slaves  in  an- 
other State  should  or  should  not  make  them  free  on  their  return." 
No  question  was  before  the  court  in  that  case,  except  that  of  juris- 
diction. And  any  opinion  given  on  any  other  point  is  obiter  die- 
tum^  and  of  no  authority.  In  the  conclusion  of  his  opinion,  tho 
chief  justice  said:  **In  every  view  of  the  subject,  therefore,  this 
court  has  no  jurisdiction  of  the  case,  and  the  writ  of  error  must  on 
that  ground  be  dismissed." 

In  the  case  of  Spencer  v,  Negro  Dennis,  (8  Gill's  Rep.  321,) 
the  court  say:  ''Once  free,  and  always  free,  is  the  maxim  of 
Maryland  law  upon  the  subject.  Freedom  having  once  vested,  by 
no  compact  between  the  master  and  the  liberated  slave, 
[  *  561  ]  *  nor  by  any  condition  subsequent,  attached  by  the  mas- 
ter to  the  giil  of  freedom,  can  a  state  of  slavery  be  repro- 
duced." 

In  Hunter  v.  Bulcher,  (1  Leigh,  172:) 

''By  a  statute  of  Maryland  of  1796,  all  slaves  brought  into  that 
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State  to  reside  are  declared  free;  a  \rirginian-born  slave  is  carried 
by  his  master  to  Maryland ;  the  master  settled  there,  and  keeps  the 
slave  there  in  bondage  for  twelve  years,  the  statute  in  force  all  the 
time;  then  he  brings  him  as  a  slave  to  Virginia,  and  sells  him  there. 
Adjudged,  in  an  action  brought  by  the  man  against  the  purchaser, 
that  he  is  free." 

Judge  Kerr,  in  the  case,  says: 

* 'Agreeing,  as  I  do,  with  the  general  view  taken  in  this  case  by 
my  brother  Green,  I  would  not  add  a  word,  but  to  mark  the  exact 
extent  to  which  I  mean  to  go.  The  law  of  Maryland  having  en- 
acted that  slaves  carried  into  that  State  for  sale  or  to  reside  shall 
be  free,  and  the  owner  of  the  slave  here  having  carried  him  to 
Maryland,  and  voluntarily  submitting  himself  and  the  slave  to  that 
law,  it  governs  the  case." 

In  every  decision  of  a  slave  case  prior  to  that  of  Dred  Scott  v, 
Emerson,  the  supreme  court  of  Missouri  considered  it  as  turning 
"upon  the  constitution  of  Illinois,  the  ordinatice  of  1787,  or  the  Mis- 
souri Compromise  act  of  1820.  The  court  treated  these  acts  as  in 
force,  and  held  itself  bound  to  execute  them  by  declaring  the  slave 
to  be  free  who  had  acquired  a  domicile  under  them  with  the  consent 
of  his  master. 

The  late  decision  reversed  this  whole  line  of  adjudication,  and 
held  that  neither  the  constitution  and  laws  of  the  States,  nor  acts 
of  congress  in  relation  to  territories,  could  be  judicially'noticed  by 
the  supreme  court  of  Missouri.  This  is  believed  to  be  in  conflict 
with  the  decisions  of  all  the  courts  in  the  southern  States,  with 
some  exceptions  of  recent  cases. 

In  Marie  Louise  v.  Morat  et  al.y  (9  Louisiana  Rep.  475,)  it  was 
held,  where  a  slave  having  been  taken  to  the  kingdom  of  France 
or  other  country  by  the  owner,  where  slavery  is  not  tolerated, 
operates  on  the  condition  of  the  slave,  and  produces  immediate 
emancipation ;  and  that,  where  a  slave  thus  becomes  free,  the  master 
cannot  reduce  him  again  to  slavery. 

Josephine  t?.  Poultney,  (Louisiana  Annual  Rep.  329,)  *' where  the 
owner  removes  with  a  slave  into  a  State  in  which  slavery  is  pro- 
hibited, with  the  intention  of  residing  there,  the  slave  will  be 
thereby  emancipated,  and  their  subsequent  return  to  the  State  of 
Louisiana  cannot  restore  the  relation  of  master  and  slave."  To 
the  same  import  are  the  cases  of  Smith  v.  Smith,  13  Louisiana 
Rep.  441;  Thomas  v.  Generis,  Louisiana  Rep.  483;  Harry  et  alv. 
Decker  and  Hopkins,  Walker's  Mississippi  Rep.  36.  It 
was  held  that,  "slaves  within  the  *  jurisdiction  of  the  [*562] 
northwestern  territory  became  freemen  by  virtue  of  the 
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ordinance  of  ITS^,  and  can  assert  their  claim  to  freedom  in  the 
courts  of  Mississippi."  (Griffith  v.  Fanny,  1  Virginia  Rep.  143.) 
It  was  decided  that  a  negro  held  in  servitude  in  Ohio,  under  a  deed 
executed  in  Virginia,  is  entitled  to  freedom  hy  the  constitution  of 
Ohio. 

The  case  of  Rhodes  v.  Bell  (2  Howard,  Z01;  15  Curtis,  152)  in- 
volved the  main  principle  ia  the  case  before  us.  A  person  residing 
in  Washington  city  purchased  a  slave  in  Alexandria,  and  brought 
him  to  Washington.  Washington  continued  under  the  law  of 
Maryland,  Alexandria  under  the  law  of  Virginia.  The  act  of 
Maryland  of  November,  1'796,  (2  Maxcy's  Laws,  351,)  declared  any 
one  who  shall  bring  any  negro,  mulatto,  or  other  slave,  into  Mary- 
land, such  slave  should  be  free.  The  above  slave,  by  reason  of  his 
being  brought  into  Washington  city,  was  declared  by  this  court  to 
be  free.  This,  it  appears  to  me,  is  a  much  stronger  case  against 
the  slave  than  the  facts  in  the  case  of  Scott. 

In  Bush  V.  White,  (8  Monroe,  104,)  the  court  say: 

^'That  the  ordinance  was  paramount  to  the  territorial  laws,  and 
restrained  the  legislative  power  there  as  effectually  as.a  constitution 
in  an  organized  State.  It  was  a  public  act  of  the  legislature  of  the 
Union,  and  a  part  of  the  supreme  law  of  the  land;  and,  as  such, 
this  court  is  as  much  bound  to  take  notice  of  it  as  it  can  be  of  any 
other  law." 

In  the  case  of  Rankin  v.  Lydia,  before  cited,  Judge  Mills,  speak- 
ing for  the  court  of  appeals  of  Kentucky,  says: 

^^If,  by  the  positive  provision  in  our  code,  we  can  and  must  hold 
our  slaves  in  the  one  case,  and  statutory  provisions  equally  positive 
decide  against  that  right  in  the  other,  and  liberate  the  slave,  he 
must,  by  an  authority  equally  imperious,  be  declared  free.  Every 
argument  which  supports  the  right  of  the  master  on  one  side,  based 
upon  the  force  of  written  law,  must  be  equally  conclusive  in  favor 
of  the  slave,  when  he  can  point  out  in  the  statute  the  clause  which 
secures  his  freedom." 

m 

And  he  further  said : 

"Free  people  of  color  in  all  the  States  are,  it  is  believed,  qtiasi- 
citizens,  or,  at  least  denizens.  Although  none  of  the  States  may 
allow  them  the  privilege  of  office  and  suffrage,  yet  all  other  civil 
and  conventional  rights  are  secured  to  them ;  at  least,  such  rights 
were  evidently  secured  to  them  by  the  ordinance  in  question  for  the 
government  of  Indiana.  If  these  rights  are  vested  in  that  or  any 
other  portion  of  the  United  States,  can  it  be  compatible  with  the 
spirit  of  our  confederated  government  to  deny  their  existence  in  any 
other  part?    Is  there  less  comity  existing  between  State  and  State, 
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or  State  *  and  territory,  than  exists  between  the  despotic  [  *  563  ] 
governments  of  Europe?" 

These  are  the  words  of  a  learned  and  great  judge^  born  and  edu- 
cated in  a  slave  State. 

I  now  come  to  inquire,  under  the  sixth  and  last  head,  '^whether 
the  decisions  of  the  supreme  court  of  Missouri,  on  the  question 
before  us,  are  binding  on  this  court." 

While  we  respect  the  learning  and  high  intelligence  of  the  State 
courts,  and  consider  their  decisions,  with  others,  as  authority,  we 
follow  them  only  where  they  give  a  construction  to  the  State  stat- 
utes. On  this  head,  I  consider  myself  fortunate  in  being  able  to 
turn  to  the  decision  of  this  court,  given  by  Mr.  Justice  Grier,  in 
Pease  v.  Peck,  a  case  from  the  State  of  Michigan,  (18  Howard,  589,) 
decided  in  December  term,  1855.  Speaking  for  the  court,  Judge 
Grier  said : 

'*We  entertain  the  highest  respect  for  that  learned  court,  (the 
supreme  court  of  Michigan,)  and  in  any  question  affecting  the  con- 
struction of  their  own  laws,  where  we  entertain  any  doubt,  would 
be  glad  to  be  relieved  from  doubt  and  responsibility  by  reposing  on 
their  decision.  There  are,  it  is  true,  many  dicta  to  be  found  in 
our  decisions,  averring  that  the  courts  of  the  United  States  are 
bound  to  follow  the  decisions  of  the  State  courts  on  the  construction 
of  their  own  laws.  But  although  this  may  be  correct,  yet  a  rather 
strong  expression  of  a  general  rule,  it  cannot  be  received  as  the 
annunciation  of  a  maxim  of  universal  application.  Accordingly, 
our  reports  furnish  many  cases  of  exceptions  to  it.  In  all  cases 
where  there  is  a  settled  construction  of  the  laws  of  a  State,  by  its 
highest  judicature  established  by  admitted  precedent,  it  is  the  prac* 
ticeof  the  courts  of  the  United  States  to  receive  and  adopt  it,  without 
criticism  or  further  inquiry.  When  the  decisions  of  the  State  court 
are  not  consistent,  we  do  not  feel  bound  to  follow  the  last,  if  it  is 
contrary  to  our  own  convictions ;  and  much  more  is  this  the  case 
where,  after  ^a  long  course  of  consistent  decisions,  some  new  light 
suddenly  springs  up,  or  an  excited  public  opinion  has  elicited  new 
doctrines  subversive  of  former  safe  precedent." 

These  words,  it  appears  to  me,  have  a  stronger  application  to  the 
case  before  us  than  they  had  to  the  cause  in  which  they  were  spoken 
as  the  opinion  of  this  court;  and  I  regret  that  they  do  not  seem 
to  be  as  fresh  in  the  recollection  of  some  of  my  brethren  as  in  my 
own.  For  twenty-eight  years  the  decisions  of  the  supreme  court 
of  Missouri  were  consistent  on  all  the  points  made  in  this  case. 
But  this  consistent  course  was  suddenly  terminated,  whether  by 
some  new  light  suddenly  springing  up,  or  an  excited  public  opinion, 
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[  *  564  ]  or  both,  it  is  not  *  necessary  to  say.  In  the  case  of  Scott 
V,  Emerson,  in  1852,  they  were  overturned  and  repudiated. 

This,  then,  is  the  very  case  in  which  seven  of  my  brethren  de- 
clared they  would  not  follow  the  last  decision.  On  this  authority 
I  may  well  repose.     I  can  desire  no  other  or  better  basis. 

But  there  is  another  ground  which  I  deem  conclusive,  and  wliich 
I  will  restate. 

The  supreme  court  of  Missouri  refused  to  notice  the  act  of  con- 
gress or  the  constitution  of  Illinois,  under  which  Dred  Scott,  his 
wife  and  children,  claimed  that  they  are  entitled  to  freedom. 

This  being  rejected  by  the  Missouri  court,  there  was  no  case  before 
it,  or  least  it  was  a  case  with  only  one  side.  And  this  is  the  case 
which,  in  the  opinion  of  this  court,  we  are  bound  to  follow.  The 
Missouri  court  disregards  the  express  provisions  of  an  act  of  con- 
gress and  the  constitution  of  a  sovereign  State,  both  of  which  laws  for 
twenty-eight  years  it  had  not  only  regarded,  but  carried  into  effect. 

If  a  State  court  may  do  this,  on  a  question  involving  the  liberty 
of  a  human  being,  what  protection  do  the  laws  afford?  So  far  irom 
this  being  a  Missouri  question,  it  is  a  question,  as  it  would  seem, 
within  the  twenty-fifth  section  of  the  judiciary  act,  where  a  right 
to  freedom  being  set  up  under  the  act  of  congress,  and  the  decision 
being  against  such  right,  it  may  be  brought  for  revision  before  this 
court,  from  the  supreme  court  of  Missouri. 

I  think  the  judgment  of  the  court  below  should  be  reversed. 

Mr.  Justice  Curtis  dissenting. 

I  dissent  from  the  opinion  pronounced  by  the  chief  justice,  and 
from  the  judgment  which  the  majority  of  the  court  think  it  proper 
to  render  in  this  case.  The  plaintiff  alleged,  in  his  declaration, 
that  he  was  a  citizen  of  the  State  of  Missouri,  and  that  the  defend- 
ant was  a  citizen  of  the  State  of  New  York.  It  is  not  doubted  that 
it  was  necessary  to  make  each  of  these  allegations,  to  sustain  the 
jurisdiction  of  the  circuit  court.  The  defendant  denied,  by  a  plea 
to  the  jurisdiction,  either  sufficient  or  insufficient,  that  the  plaintiff 
was  a  citizen  of  the  State  of  Missouri.  The  plaintiff  demurred  to 
that  plea.  The  circuit  court  adjudged  the  plea  insufficient,  and  the 
first  question  for  our  consideration  is,  whether  the  sufficiency  of 
that  plea  is  before  this  court  for  judgment,  upon  this  writ  of  error. 
The  part  of  the  judicial  power  of  the  United  States,  conferred  by 
congress  on  the  circuit  courts,  being  limited  to  certain -described 
cases  and  controversies,  the  question  whether  a  partic- 
[*565]  *ular  case  is  within  the  cognizance  of  a  circuit  court, 
may  be  raised  by  a  plea  to  the  jurisdiction  of  such  court. 


DECEMBER  TERM,  1866.  169 

Dred  Scott  v.  Sandford.  [Mb.  Justicb  Curtis. 

When  that  question  has  been  raised,  the  c  rcuit  court  must,  in  tlie 
first  instance,  pass  upon  and  determine  it.  Whether  this  determ- 
ination be  final,  or  subject  to  review  by  this  appellate  court,  must 
depend  upon  the  will  of  congress;  upon  which  body  the  constitu- 
tion has  conferred  the  power,  with  certain  restrictions,  to  establisli 
inferior  courts,  to  determine  their  jurisdiction,  and  to  regulate  the 
appellate  power  of  this  court.  The  twenty-second  section  of  the 
judiciary  act  of  1789,  which  allows  a  writ  of  error  from  final  judg- 
ments of  circuit  courts,  provides  that  there  shall  be  no  reversal  in 
this  court,  on  such  writ  of  error,  for  error  in  ruling  any  plea  in 
abatement,  other  than  a  plea  to  the  jurisdiction  of  the  court.  Accord- 
ingly it  has  been  held,  from  the  origin  of  the  court  to  the  present 
day,  that  circuit  courts  have  not  been  made  by  congress  the  final 
judges  of  their  own  jurisdiction  in  civil  cases.  And  that  when  a 
record  comes  here  upon  a  writ  of  error  or  appeal,  and,  on  its  inspec- 
tion, it  appears  to  this  court  that  the  circuit  court  had  not  jurisdic- 
tion, its  judgment  must  be  reversed,  and  the  cause  remanded,  to  be 
dismissed  for  want  of  jurisdiction. 

It  is  alleged  by  the  defendant  in  error,  in  this  case,  that  the  plea 
to  the  jurisdiction  was  a  sufficient  plea;  that  it  shows,  on  inspec- 
tion of  its  allegations,  confessed  by  the  demurrer,  that  the  i)laintifF 
was  not  a  citizen  of  the  State  of  Missouri ;  that  upon  this  record,  it 
must  appear  to  this  court  that  the  case  was  not  within  the  judicial 
power  of  the  United  States,  as  defined  and  granted  by  the  consti- 
tution, because  it  was  not  a  suit  by  a  citizen  of  one  State  against  a 
citizen  of  another  State. 

To-this  it  is  answered,  first,  that  the  defendant,  by  pleading  over, 
after  the  plea  to  the  jurisdiction  was  adjudged  insufficient,  finally 
waived  all  benefit  of  that  plea. 

When  that  plea  was  adjudged  insufficient,  the  defendant  was 
obliged  to  answer  over.  Ho  held  no  alternative.  He  could  not 
stop  the  further  progress  of  the  case  in  the  circuit  court  by  a  writ 
of  error,  on  which  the  sufficiency  of  his  plea  to  the  jurisdiction 
could  be  tried  in  this  court,  because  the  judgment  on  that  plea  was 
not  final,  and  no  writ  of  error  would  lie.  He  was  forced  to  plead 
to  the  merits.  It  cannot  be  true,  then,  that  he  waived  the  benefit 
of  his  plea  to  the  jurisdiction  by  answering  over.  Waiver  includes 
consent.  Here,  there  was  no  consent.  And  if  the  benefit  of  the 
plea  was  finally  lost,  it  must  be,  not  by  any  waiver,  but  because  the 
laws  of  the  United  States  have  not  provided  any  mode  of  reviewing 
the  decision  of  the  circuit  court  on  such  a  plea,  when  that 
decision  is  against  the  defendant.  This  is  not  the  "^law.  [  *  566  ] 
Whether  the  decision  of  the  circuit  court  on  a  plea  to  the 
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jurisdiction  be  against  the  plaintiff,  or  against  the  defendant,  the 
losing  party  may  have  any  alleged  error  in  law,  in  ruling  such  a 
plea,  examined  in  this  court  on  a  writ  of  error,  when  the  matter  in 
controversy  exceeds  the  sura  or  value  of  two  thousand  dollars.  If 
the  decision  be  against  the  plaintiff,  and  his  suit  dismissed  for  want 
of  jurisdiction,  the  judgment  is  technically  final,  and  lie  may  at 
once  sue  out  his  writ  of  error.  (MoUan  v.  Torrance,  9  Wheat.  5«J7.) 
If  the  decision  be  against  the  defendant,  though  he  must  answer 
over,  and  wait  for  a  final  judgment  in  the  cause,  he  may  then  have 
his  writ  of  error,  and  upon  it  obtain  the  judgment  of  this  court  on 
any  question  of  law  apparent  on  the  record,  touching  the  jurisdic- 
tion. The  fact  that  he  pleaded  over  to  the  merits,  under  compul- 
sion, can  have  no  effect  on  his  right  to  object  to  the  jurisdiction. 
If  this  were  not  so,  the  condition  of  the  two  parties  would  be  grossly 
unequal.  For  if  a  plea  to  the  jurisdiction  were  ruled  against  the 
plaintiff,  he  could  at  once  take  his  writ  of  error,  and  have  the  rul- 
ing reviewed  here;  while,  if  the  same  plea  were  ruled  against  the 
defendant,  he  must  not  only  wait  for  a  final  judgment,  but  could  in 
no  event  have  the  ruling  of  the  circuit  court  upon  the  plea  reviewed 
by  this  court.  I  know  of  no  ground  for  saying  that  the  laws  of  the 
United  States  have  thus  discriminated  between  the  parties  to  a  suit 
in  its  courts. 

It  is. further  objected,  that  as  the  judgment  of  the  circuit  court 
was  in  favor  of  the  defendant,  and  the  writ  o^  error  in  this  cause 
was  sued  out  by  the  plaintiff,  the  defendant  is  not  in  a  condition  to 
assign  any  error  in  the  record,  and  therefore  this  court  is  precluded 
from  considering  the  question  whether  the  circuit  court  had  juris- 
diction. 

The  practice  of  this  court  does  not  require  a  technical  assignment 
of  errors.  (See  the  rule.)  Upon  a  writ  of  error,  the  whole  record  is 
open  for  inspection;  and  if  any  error  be  found  in  it,  the  judgment 
is  reversed.     (Bank  of  U.  S.  v.  Smith,  11  Wheat.  171.) 

It  is  true,  as  a  general  rule,  that  the  court  will  not  allow  a  party 
to  rely  on  anything  as  cause  for  reversing  a  judgment,  which  was 
for  his  advantage.  In  this,  we  follow  an  ancient  rule  of  tlie  com- 
mon law.  But  so  careful  was  that  law  of  the  preservation  of  the 
course  of  its  courts,  that  it  made  an  exception  out  of  that  general 
rule,  and  allowed  a  party  to  assign  for  error  that  which  was  for  his 
advantage,  if  it  were  a  departure  by  the  court  itself  from  its  settled 
course  of  procedure.  The  cases  on  this  subject  are  collected  in  Bac. 
Ab.  Error  H.  4.  And  .this  court  followed  this  practice 
[*567]  in  Capron  v.  Van  *Noorden,  (2  Cranch,  126,)  where  the 
plaintiff  below  procured  the  reversal  of  a  judgment  for  the 
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defendant,  on  the  ground  that  the  plaintiff's  allegations  of  citizen- 
ship had  not  shown  jurisdiction. 

But  it  is  not  necessary  to  determine  whether  the  defendant  can 
be  allowed  to  assign  want  of  jurisdiction  as  an  error  in  a  judgment 
in  his  own  favor.  The  true  question  is,  not  what  either  of  the  par- 
ties may  be  allowed  to  do,  but  whether  this  court  will  affirm  or 
reverse  a  judgment  of  the  circuit  court  on  the  merits,  when  it  ap- 
pears on  the  record,  by  a  plea  to  the  jurisdiction,  that  it  is  a  case  to 
which  the  judicial  power  of  the  United  States  does  not  extend.  The 
course  of  the  court  is,  where  no  motion  is  made  by  either  party,  on 
itfl  own  motion,  to  reverse  such  a  judgment  for  want  of  jurisdiction, 
not  only  in  cases  where  it  is  shown,  negatively,  by  a  plea  to  the 
jurisdiction,  that  jurisdiction  does  not  exist,  but  even  where  it  does 
not  appear,  affirmatively,  that  it  does  exist.  (Pequignot  v.  The 
Pennsylvania  R.  R.  Co.,  16  How.  104.)  It  acts  upon  the  principle 
that  the  judicial  power  of  the  United  States  must  not  be  exerted  in 
a  case  to  which  it  does  not  extend,  even  if  both  parties  desire  to 
have  it  exerted.  (Cutler  v,  Rae,  7  How.  729.)  I  consider,  there- 
fore, that  when  there  was  a  plea  to  the  jurisdiction  of  the  circuit 
court  in  a  case  brought  here  by  a  writ  of  error,  the  first  duty  of  this 
court  is,  sua  sponte^  if  not  moved  to  it  by  either  party,  to  examine 
the  sufficiency  of  that  plea ;  and  thus  to  take  care  that  neither  the 
circuit  court  nor  this  court  shall  use  the  judicial  power  of  the  United 
States  in  a  case  to  which  the  constitution  and  laws  of  the  United 
States  have  not  extended  that  power. 

I  proceed,  therefore,  to  examine  the  plea  to  the  jurisdiction. 

I  do  not  perceive  any  sound  reavson  why  it  is  not  to  be  judged  by 
the  rules  of  the  common  law  applicable  to  such  pleas.  It  is  true, 
where  the  jurisdiction  of  the  circuit  court  depends  on  the  citizenship 
of  the  parties,  it  is  incumbent  on  the  plaintiff  to  allege  on  the  rec- 
ord the  necessary  citizenship ;  but  when  he  has  done  so,  the  defend- 
ant must  interpose  a  plea  in  abatement,  the  allegations  whereof 
show  that  the  court  has  not  jurisdiction;  and  it  is  incumbent  on 
him  to  prove  the  truth  of  his  plea. 

In  Sheppard.v.  Graves,  (14  How.  27,)  the  rules  on  this  subject 
are  thus  stated  in  the  opinion  of  the  court:  '^That  although,  in 
the  courts  of  the  United  States,  it  is  necessary  to  set  forth  the 
grounds  of  their  cognizance  as  courts  of  limited  jurisdiction,  yet 
wherever  jurisdiction  shall  be  averred  in  .the  pleadings,  in  conform- 
ity with  the  laws  creating  those  courts,  it  must  be  taken, 
prima  facie^  as  existing ;  and  it  is  incumbent  '*'  on  him  [  '*'  568  ] 
who  would  impeach  that  jurisdiction  for  causes  dehors  the 
pleading,  to  allege  and  prove  such  causes ;  that  the  necessity  for 
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the  allegation,  and  the  burden  of  sustaining  it  by  proof,  both  rest 
upon  the  party  taking  the  exception."  Tbese  positions  are  sus- 
tained by  the  authorities  there  cited,  as  well  as  by  Wickliffe  r. 
Owings,  (17  How.. 47.) 

When,  therefore,  as  in  this  case,  the  necessary  averments  as  to 
citizenship  are  made  on  the  record,  and  jurisdiction  is  assumed  to 
exist,  and  the  defendant  comes  by  a  plea  to  the  jurisdiction  to  dis- 
place that  presumption,  he  occupies,  in  my  judgment,  precisely 
the  position  described  in  Bacon  Ab.,  Abatement:  **  Abatement,  in 
the  general  acceptation  of  the  word,  signifies  a  plea,  put  in  by 
the  defendant,  in  which  he  shows  cause  to  the  court  why  he  should 
not  be  impleaded ;  or,  if  at  all,  not  in  the  manner  and  form  he 
now  is." 

This  being,  then,  a  plea  in  abatement,  to  the  jurisdiction  of  the 
court,  I  must  judge  of  its  sufficiency  by  those  rules  of  the  common 
law  applicable  to  such  pleas. 

The  plea  was  as  follows :  "And  the  said  John  P.  A.  Sandford, 
in  his  own  proper  person,  comes  and  says  that  this  court  ought  not 
to  have  or  take  further  cognizance  of  the  action  aforesaid,  because 
he  says  that  said  cause  of  action,  and  each  and  every  of  them,  (if 
any  such  have  accrued  to  the  said  Dred  Soott,)  accrued  to  the  said 
Dred  Scott  out  of  the  jurisdiction  of  this  court,  and  exclusively 
within  the  jurisdiction  of  the  courts  of  the  State  of  Missouri;  for 
that,  to  wit,  the  said  plaintiff,  Dred  Scott,  is  not  a  citizen  of  the 
State  of  Missouri,  as  alleged  in  his  declaration,  because  he  is  a  ne- 
gro of  African  descent;  his  ancestors  were  of  pure  African  blood, 
and  were  brought  into  this  country  and  sold  as  negro  slaves,  and 
this  the  said  Sandford  is  ready  to  verify.  Wherefore,  he  prays 
judgment  whether  this  court  can  or  will  take  further  cognizance  of 
the  action  aforesaid." 

The  plaintiff  demurred,  and  the  judgment  of  the  circuit  court 
was,  that  the  plea  was  insufficient. 

I  cannot  treat  this  plea  as  a  general  traverse  of  the  citizenship 
alleged  by  the  plaintiff.  Indeed,  if  it  were  so  treated^  the  plea  was 
clearly  bad,  for  it  concludes  with  a  verification,  and  not  to  the  coun- 
try, as  a  general  traverse  should.  And  though  this  defect  in  a  plea 
in  bar  must  be  pointed  out  by  a  special  demurrer,  it  is  never  necen- 
sary  to  demur  specially  to  a  plea  in  abatement ;  all  matters,  though 
of  form  only,  may  be  taken  advantage  of  upon  a  general  demurrer 
to  such  a  plea.     (Chitty  on  PI.  465.) 

The  truth  is,  that  though  not  drawn  with  the  utmost  technical  ac- 
curacy, it  is  a  special  traverse  of  the  plaintiff^s  allegation 
[  *  569  ]  *  of  citizenship,  and  was  a  suitable  and  proper  mode  of 
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traverse  under  the  circumstances.  By  reference  to  Mr.  Stephen's 
de8crii)tion  of  the  uses  of  such  a  traverse,  contained  in  his  excel- 
lent analysis  of  pleadings,  (Steph.  on  PI.  176,)  it  will  be  seen 
how  precisely  this  plea  meets  one  of  his  descriptions.  No  doubt 
the  defendant  might  have  traversed,  by  a  common  or  general  trav- 
erse, the  plaintiff's  allegation  that  he  was  a  citizen  of  the  State 
of  Missouri,  concluding  to  the  country.  The  issue  thus  presented 
being  joined,  would  have  involved  matter  of  law,  on  which  the  jury 
roust  have  passed,  under  the  direction  of  the  court.  But  by  trav- 
ersing the  plaintiff's  citizenship  specially — that  is,  averring  those 
facts  on  which  the  defendant  relied  to  show  that  in  point  of  law  the 
plaintiff  was  not  a  citizen,  and  basing  the  traverse  on  those  facts  as 
a  deduction  therefrom — opportunity  was  given  to  do,  what  was 
done;  that  is,  to  present  directly  to  the  court,  by  a  demurrer,  the 
sufficiency  of  those  facts  to  negative,  in  point  of  law,  the  plaintiff's 
allegation  of  citizenship.  This,  then,  being  a  special,  and  not  a 
general  or  common  traverse,  the  rule  is  settled,  that  the  facts  thus 
set  out  in  the  plea,  as  the  reason  or  ground  of  the  traverse,  must 
of  themselves  constitute,  in  point  of  law,  a  negative  of  the  allega- 
tion thus  traversed.  (Stephen  on  PI.  183  ;  Ch.  on  PI.  620.)  And 
upon  a  demurrer  to  this  plea,  the  question  which  arises  is,  whether 
the  facts,  that  the  plaintiff  is  a  negro,  of  African  descent,  whose 
ancestors  were  of  pure  African  blood,  and  were  brought  into  this 
country  and  sold  as  negro  slaves,  may  aU  be  true,  and  yet  the  plain- 
tiff be  a  citizen  of  the  State  of  Missouri,  within  the  meaning  of  the 
constitution  and  laws  of  the  United  States,  which  confer  on  citizens 
of  one  State  the  right  to  sue  citizens  of  another  State  in  the  circuit 
.courts.  Undoubtedly,  if  these  facts,  taken  together,  amount  to 
an  allegation  that,  at  the  time  of  action  brought,  the  plaintiff  was 
himself  a  slave,  the  plea  is  sufficient.  It  has  been  suggested  that 
the  plea,  in  legal  effect,  does  so  aver,  because,  if  his  ancestors  were 
sold  as  slaves,  the  presumption  is  they  continued  slaves ;  and  if  so, 
the  presumption  is,  the  plaintiff  was  born  a  slave ;  and  if  so,  the  pre- 
sumption is,  he  continued  to  be  a  slave  to  the  time  of  action  brought. 
I  cannot  think  such  presumptions  can  be  resorted  to,  to  help 
out  defective  averments  in  pleading ;  especially,  in  pleading  in 
abatement,  where  the  utmost  certainty  and  precision  are  required. 
(Chitty  on  PI.  457.)  That  the  plaintiff  himself  was  a  slave  at  the 
time  of  action  brought,  is  a  substantive  fact,  having  no  necessary 
connection  with  the  fact  that  his  parents  were  sold  as  slaves.  For 
they  might  have  been  sold  after  he  was  born;  or  the 
plaintiff  himself,  if  once  a  slave,  might  have  *  became  a  [  *  570  ] 
freeman  before  action  brought.    To  aver  that  his  ancestors 
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"were  sold  as  slaves,  is  not  equivalent,  in  point  of  law,  to  an  aver- 
ment that  he  was  a  slave.  If  it  were,  he  could  not  even  confefls 
and  avoid  the  averment  of  the  slavery  of  his  ancestors,  which  would 
be  monstrous;  and  if  it  be  not  equivalent  in  point  of  law,  it  cannot 
be  treated  as  amounting  thereto  when  demurred  to;  for  a  demurrer 
confesses  only  those  substantive  facts  which  are  well  pleaded,  and 
not  other  distinct  substantive  facts  which  might  be  inferred  there- 
from by  a  jury.  To  treat  an  averment  that  the  plaintiff's  ancestors 
were  Africans,  brought  to  this  country  and  sold  as  slaves,  as 
amounting  to  an  averment  on  the  record  that  he  was  a  slave,  be- 
cause it  may  lay  some  foundation  for  presuming  so,  is  to  hold  that 
the  facts  actually  alleged  may  be  treated  as  intended  as  evidence 
of  another  distinct  fact  not  alleged.  But  it  is  a  cardinal  rule  of 
pleading  laid  down  in  Dowman's  case,  (9  Rep.  9  6,)  and  in  even 
earlier  authorities  therein  referred  to,  ''that  evidence  shall  never 
be  pleaded,  for  it  only  tends  to  prove  matter  of  fact ;  and  therefore 
the  matter  of  fact  shall  be  pleaded."  Or,  as  the  rule  is  sometimes 
stated,  pleadings  must  not  be  argumentative.  (Stephen  on  Plead- 
ing, 384,  and  authorities  cited  by  him.)  In  Com.  Dig.  Pleader,  E 
3,  and  Bac.  Abridgement,  Pleas  I,  5,  and  Stephen  on  PL,  many  de- 
cisions under  this  rule  are  collected.  In  trover,  for  an  indenture 
whereby  A  granted  a  manor,  it  is  no  plea  that  A  did  not  grant  the 
manor,  for  it  does  not  answer  the  declaration  except  by  argument. 
(Yelv.  223.) 

So  in  trespass  for  taking  and  carrying  away  the  plaintiff's  goods, 
the  defendant  pleaded  that  the  plaintiff  never  had  any  goods.  The 
court  said,  ''this  is  an  infallible  argument  that  the  defendant  is  not 
guilty,  but  it  is  no  plea."     (Dyer,  a  43.) 

In  ejectment,  the  defendant  pleaded  a  surrender  of  a  copy-hold 
by  the  hand  of  Fosset,  the  steward.  The  plaintiff  replied,  that 
Fosset  was  not  steward.  The  court  held  this  no  issue,  for  it  trav- 
ersed the  surrender  only  argumentatively.     (Cro.  Eliz.  260.) 

In  these  cases,  and  many  others  reported  in  the  books,  the  infer- 
ences from  the  facts  stated  were  irresistible.  But  the  court  held 
they  did  not,  when  demurred  to,  amount  to  such  inferable  facts. 
In  the  case  at  bar,  the  inference  that  the  defendant  was  a  slave  at 
the  time  of  action  brought,  even  if  it  can  be  made  at  all,  from  the 
fact  that  his  parents  were  slaves,  is  certainly  not  a  necessary  infer- 
ence. This  case,  therefore,  is  like  that  of  Digby  v,  Alexander,  (8 
Bing.  116.)  In  that  case  the  defendant  pleaded  many  facts  strongly 
tending  to  show  that  he  was  once  Earl  of  Stirling;  but  as 
[  *  571  ]  there  was  no  positive  *  allegation  that  he  was  so  at  the 
time  of  action  brought,  and  as  every  fact  averred  might  be 
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true,  and  yet  the  defendant  not  have  been  Earl  of  Stirling  at  the 
time  of  action  brought,  the  plea  was  held  to  be  insufficient. 

A  lawful  seizin  of  land  is  presumed  to  continue.  But  if,  in  an 
action  of  trespass  quare  dansum,  the  defendant  were  to  plead  that 
he  was  lawfully  seized  of  the  locms  in  quo,  one  month  before  the 
time  of  the  alleged  trespass,  I  should  have  no  doubt  it  would  be  a 
bad  plea.  (See  Mollan  v,  Torrance,  9  Wheat.  537.)  So  if  a  plea 
to  the  jurisdiction,  instead  of  alleging  that  plaintiff  was  a  citizen 
of  the  same  State  as  the  defendant,  were  to  allege  that  the  plain-* 
tiif's  ancestors  were  citizens  of  that  State,  I  think  the  plea  could 
not  be  supported.  My  judgment  would  be,  as  it  is  in  this  case, 
that  if  the  defendant  meant  to  aver  a  particular  substantive  fact,  as 
existing  at  the  time  of  action  brought,  he  must  do  it  directly  and  ex- 
plicitly, and  not  by  way  of  inference  from  certain  other  averments, 
which  are  quite  consistent  with  the  contrary  hypothesis.  I  cannot, 
therefore,  treat  this  plea  as  containing  an  averment  that  the  plain- 
tiflF  himself  was  a  slave  at  the  time  of  action  brought ;  and  the 
inquiry  recurs,  whether  the  facts,  that  he  is  of  .African  descent, 
and  that  his  parents  were  once  slaves,  are  necessarily  inconsistent 
with  his  own  citizenship  in  the  State  of  Missouri,  within  the  mean- 
ing of  the  constitution  and  laws  of  the  United  States. 

In  Gassies  v.  Ballon,  (6  Pet.  761,)  the  defendant  was  described 
on  the  record  as  a  naturalized  citizen  of  the  United  States,' residing 
in  Louisiana.  The  court  held  this  equivalent  to  an  averment  that 
the  defendant  was  a  citizen  of  Louisiana ;  because  a  citizen  of  the 
United  States,  residing  in  any  State  of  the  L^nion,  is,  for  purposes 
of  jurisdiction,  a  citizen  of  that  State..  Now,  the  plea  to  the  jurisdic- 
tion in  this  case  does  not  controvert  the  fact  that  the  plaintiff  resided 
in  Missouri  at  the  date  of  the  writ.  If  he  did  then  reside  there,  and 
was  also  a  citizen  of  the  United  States,  no  provisions  contained 
in  the  constitution  or  laws  of  Missouri  can  deprive  the  plaintiff  of 
his  right  to  sue  citizens  of  States  other  than  Missouri,  in  the 
courts  of  the  United  States. 

So  that,  under  the  allegations  contained  in  this  plea,  and  admit- 
ted by  the  demurrer,  the  question  is,  whether  any  person  of  African 
descent,  whose  ancestors  were  sold  as  slaves  in  the  United  States, 
can  be  a  citizen  of  the  United  States.  If  any  such  person  can  be 
a.  citizen,  this  plaintiff  has  the  right  to  the  judgment  of  the  court 
that  he  is  so  ;  for  no  cause  is  shown  by  the  plea  why  he  is  not  so, 
except  his  descent  and  the  slavery  of  his  ancestors. 

The  first  section  of  the  second  article  of  the  constitution 
*  uses  the  language,  ''a  citizen  of  the  United  States  at  the  [  *  57^  ] 
time  of  the  adoption  of  the  constitution."     One  mode  of 
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approaching  this  question  is,  to  inquire  who  were  the  citizens  of 
the  United  States  at  the  time  of  the  adoption  of  the  constitution. 

Citizens  of  the  United  States  at  the  time  of  the  adoption  of  the 
conKtitution  can  have  been  no  other  than  citizens  of  the  United 
States  under  the  confederation.  By  tlie  articles  of  confederation, 
a  government  was  organized,  the  style  whereof  was,  '*  The  United 
States  of  America."  This  government  was  in  existence  when 
the  constitution  was  framed  and  proposed  for  adoption,  and  was 
fo  be  superseded  by  the  new  government  of  the  United  States 
of  America,  organized  under  the  constitution.  When,  there- 
fore, the  constitution  speaks  of  citizenship  of  the  United  States, 
existing  at  the  time  of  the  adoption  of  the  constitution,  it  must 
necessarily  refer  to  citizenship  under  the  government  which  existed 
prior  to  and  at  the  time  of  such  adoption. 

Without  going  into  any  question  concerning  the  powers  of  the 
confederation  to  govern  the  territory  of  the  United  States  out  of 
the  limits  of  the  States,  and  consequently  to  sustain  the  relation  of 
government  and  citizen  in  respect  to  the  inhabitants  of  such  terri- 
tory, it  may  safely  be  said  that  the  citizens  of  the  several  States 
were  citizens  of  the  United  States  under  the  confederation. 

That  government  was  simply  a  confederacy  of  the  several  States, 
possessing  a  few  defined  powers  over  subjects  of  general  concern, 
each  State  retaining  every  every  power,  jurisdiction,  and  right,  not 
expressly  delegated  to  the  United  States  in  congress  assembled. 
And  no  power  was  thus  delegated  to  the  government  of  the  confed- 
eration, to  act  on  any  question  of  citizenship,  or  to  make  any  rules 
in  respect  thereto.  The  whole  matter  was  left  to  stand  upon  the 
action  of  the  several  States,  and  to  the  natural  consequence  of  such 
action,  that  the  citizens  of  each  State  should  be  citizens  of  that 
confederacy  into  which  that  State  had  entered,  the  style  whereof 
was,  **  The  United  States  of  America." 

To  determine  whether  any  free  persons,  descended  from  Africans 
held  in  slavery,  were  citizens  of  the  United  States  under  the  con- 
federation, and  consequently  at  the  time  of  the  adoption  of  the 
constitution  of  the  United  States,  it  is  only  necessary  to  know 
whether  any  such  persons  were  citizens  of  either  of  the  States  under 
the  confederation,  at  the  time  of  the  adoption  of  the  constitution. 

Of  this  there  can  be  no  doubt.  At  the  time  of' the  ratification 
of  the  articles  of  confederation,  all  I'ree  native-born  inhabitants 
of  the  States  of  New  Hampshire,  Massachusetts,  New 
[  *  5Y3  ]  *  York,  New  Jersey,  and  North  Carolina,  though  de- 
scended from  African  slaves,  were  not  only  citizens  of 
those  States,  but  such  of  them  as  had  the  other  necessary  qualifica- 
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tions  possessed  the  franchise  of  electors,  on  equal  terms  with  other 
citizens. 

The  supreme  court  of  North  Carolina,  in  the  case  of  the  State  v. 
Manuel,  (4  Dev.  and  Bat.  20,)  has  declared  the  law  of  that  State 
on  this  subject,  in  terms  which  I  believe  to  he  as  sound  law  in  the 
other  States  I  have  enumerated,  as  it  was  in  North  Carolina. 

** According  .to  the  laws  of  this  State,"  says  Judge  Gaston,  in 
delivering  the  opinion  of  the  court,  *'all  human  beings  within  it, 
who  are  not  slaves,  fall  within  one  of  two  classes.  Whatever  dis- 
tinctions may  have  existed  in  the  Roman  laws  between  citizens  and 
free  inhabitants,  they  are  unknown  to  our  institutions.  Before  our 
revolution,  all  free  persons  born  within  the  dominions  of  the  king 
of  Great  Britain,  whatever  their  color  or  complexion,  were  native- 
born  British  subjects — those  born  out  of  his  allegiance  were  aliens. 
Slavery  did  not  exist  in  England,  but  it  did  in  the  British  colonies. 
Slaves  were  not  in  legal  parlance  persons,  but  property.  The 
moment  the  incapacity,  the  disqualification  of  slavery,  was  removed, 
they  became  persons,  and  were  then  either  British  subjects,  or  not 
British  subjects,  according  as  they  were  or  were  not  born  within 
the  allegiance  of  the  British  king.  Upon  the  revolution,  no  other 
change  took  place  in  the  laws  of  North  Carolina  than  was  conse- 
quent on  the  transition  from  a  colony  dependent  on  a  European 
king,  to  a  free  and  sovereign  State.  Slaves  remained  slaves. 
British  subjects  in  North  Carolina  became  North  Carolina  freemen. 
Foreigners,  until  made  members  of  the  State,  remained  aliens. 
Slaves,  manumitted  here,  became  freemen,  and  therefore,  if  born 
within  North  Carolina,  are  citizens  of  North  Carolina,  and  all  free 
persons  born  within  the  State  are  born  citizens  of  the  State.  The 
constitution  extended  the  elective  franchise  to  every  freeman  who 
had  arrived  at  the  age  of  twenty-one,  and  paid  a  public  tax ;  and 
it  is  a  matter  of  universal  notoriety,  that,  under  it,  free  persons, 
.  without  regard  to  color,  claimed  and  exercised  the  franchise,  until 
it  was  taken  from  free  men  of  color  a  few  years  since  by  our  amended 
constitution." 

In  the  State  v.  Newcomb,  (5  Iredeirs  R.  253,)  decided  in  1844, 
the  same  court  referred  to  this  case  of  the  State  v,  Manuel,  and 
said:  *'That  case  underwent  a  very  laborious  investigation,  both 
by  the  bar  and  the  bench.  The  case  was  brought  here  by  appeal, 
and  was  felt  to  be  one  of  great  importance  in  principle.  It  was  con- 
sidered with  an  anxiety  and  care  worthy  of  the  principle 
involved,  and  which  give  it  a  *  controlling  influence  and  [  '*'674] 
authority  on  all  questions  of  a  similar  character." 

An  argument  from  speculative  premises,  howeveV  well  choseoi 
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that  the  then  state  of  opinion  in  the  commonwealth  of  Mnssachu- 
eetts  was  not  consistent  with  the  natural  rights  of  people  of  color 
who  were  horn  on  that  soil,  and  that  they  were  not,  by  the  consti- 
tution of  1780  of  that  State,  admitted  to  the  condition  of  citizens, 
would  be  received  with  surprise  by  the  people  of  that  State,  who 
know  their  own  political  history.  It  is  true,  beyond  all  contro- 
versy, that  persons  of  color,  descended  from  African  slaves,  were 
by  that  constitution  made  citizens  of  the  State;  and  such  of  them 
as  have  had  the  necessary  qualifications,  have  held  and  exercise*! 
the  elective  franchise,  as  citizens,  from  that  time  to  the  present. 
(See  Com.  v.  Aves,  18  Pick.  R.  210.) 

The  constitution  of  New  Hampshire  conferred  the  elective  fran- 
chise upon  ''every  inhabitant  of  the  State  having  the  necessary 
qualifications,"  of  which  color  or  descent  was  not  one. 

The  constitution  of  New  York  gave  the  right  to  vote  to  "every 
male  inhabitant,  who  shall  have  resided,"  &c. ;  making  no  dis- 
crimination between  free  colored  persons  and  others.  (See  Con.  of 
N.  Y.,  art.  2,  Rev.  Stat,  of  N.  Y.,  vol.  1,  p.  126.) 

That  of  New  Jersey,  to  "all  inhabitants  of  this  colony,  of  full 
age,  who  are  worth  £50  proclamation  money,  clear  estate." 

New  York,  by  its  constitution  of  1820,  required  colored  persons 
to  have  some  qualifications  as  prerequisites  for  voting,  which 
white  persons  need  not  possess.  And  New  Jersey,  by  its  present 
constitution,  restricts  the  right  to  vote  to  white  male  citizens.  But 
these  changes  can  have  no  other  effect  upon  the  present  inquiry, 
except  to  show^,  that  before  they  were  made,  no  such  restrictions 
existed ;  and  colored  in  common  with  white  persons,  were  not  only 
citizens  of  those  States,  but  entitled  to  the  elective  franchise  on  the 
same  qualifications  as  white  persons,  as  they  now  are  in  New 
Hampshire  and  Massachusetts.  I  shall  not  enter  into  an  examina- 
tion of  the  existing  opinions  of  that  period  respecting  the  African 
race,  nor  into  any  discussion  concerning  the  meaning  of  those,  who 
asserted,  in  the  declaration  of  independence,  that  all  men  are  cre- 
ated equal;  that  they  are  endowed  by  their  Creator  with  certain 
inalienable  rights;  that  among  these  are  life,  liberty,  and  the  pur- 
suit of  happiness.  My  own  opinion  is,  that  a  calm  comparison  of 
these  assertions  of  universal  abstract  truths,  and  of  their 
[  *  575  ]  own  individual  opinions  and  acts,  would  not  leave  *  these 
men  under  any  reproach  of  inconsistency;  that  the  great 
truths  they  asserted  on  that  solemn  occasion,  they  were  ready  and 
anxious  to  make  effectual,  wherever  a  necessary  regard  to  circum- 
stances, which  no  statesmen  can  disregard  without  producing  more 
evil  than  good,  would  allow ;  and  that  it  would  not  be  just  to  them, 
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nor  true  to  itself,  to  allege  that  they  intended  to  say  that  the  Cre- 
ator of  all  men  had  endowed  the  white  race,  exclusively,  with  the 
great  natural  rights  which  the  declaration  of  independence  asserts. 
But  this  is  not  the  place  to  vindicate  their  memory.  As  I  conceive, 
we  should  deal  here,  not  with  such  disputes,  if  there  can  be  a  dis- 
pute concerning  this  subject,  but  with  those  substantial  facts  evinced 
by  the  written  constitutions  of  States,  and  by  the  notorious  practice 
under  them.  And  they  show,  in  a  manner  which  no  argument 
can  obscure,  that  in  some  of  the  original  thirteen  States,  free  col- 
ored persons,  before  and  at  the  time  of  the  formation  of  the  consti- 
tution, were  citizens  of  those  States. 

The  fourth  of  the  fundamental  articles  of  the  confederation  was 
as  follows:  "The  free  inhabitants  of  each  of  these  States,  paupers, 
vagabonds,  and  fugitives  from  justice,  excepted,  shall  be  entitled 
to  all  the  privileges  and  immunities  of  free  citizens  in  the  several 
States." 

The  fact  that  free  persons  of  color  were  citizens  of  some  of  the 
several  States,  and  the  consequence,  that  this  fourth  article  of  the 
confederation  would  have  the  effect  to  confer  on  such  persons  the 
privileges  and  immunities  of  general  citizenship,  were  not  only 
known  to  those  who  framed  and  adopted  those  articles,  but  the 
evidence  is  decisive,  that  the  fourth  article  was  intended  to  have 
that 'effect,  and  that  more  restricted  language,  which  would  have 
excluded  such  persons,  was  deliberately  and  purposely  rejected. 

On  the  25th  of  June,  1778,  the  articles  of  confederation  being 
under  consideration  by  the  congress,  the  delegates  from  South  Car- 
olina moved  to  amend  this  fourth  article,  by  inserting  after  the 
word  '*free,"  and  before  the  word  '^inhabitants,"  the  word  **white," 
so  that  the  privileges  and  immunities  of  general  citizenship  would 
be  secured  only  to  white  persons.  Two  States  voted  for  the  amend- 
ment, eight  States  against  it,  and- the  vote  of  one  State  was  divided. 
The  language  of  the  article  stood  unchanged,  and  bolh  by  its  terms 
of  inclusion,  ''free  inhabitants,"  and  the  strong  implication  from  its 
terms  of  exclusion,  '^ paupers,  vagabonds,  and  fugitives  from  just- 
ice," who  alone  were  excepted,  it  is  clear,  that  under  the  confedera- 
tion, and  at  the  time  of  the  adoption  of  the  constitution,  free  colored 
persons  of  African  descent  might  be,  and,  by  reason  of  their 
citizenship  in  certain  States,  were  entitled  to  the  *  privileges  [  *  576  ] 
and  immunities  of  general  citizenship  of  the  United  States. 

Did  the  constitution  of  the  United  States  deprive  them  or  their 
descendants  of  citizenship? 

That  constitution  was  ordained  and  established  by  the  people  of 
the  United  States,  through  the  action,  in  each  State,  of  those  per- 
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SODS  who  were  qualified  by  its  laws  to  act  thereon,  in  behalf  of 
themselves  and  all  other  citizens  of  that  State.  In  some  of  the 
States,  as  we  have  seen,  colored  persons  were  among  those  quali- 
fied by  law  to  act  on  this  Mubject.  These  colored  persons  were  not 
only  included  in  the  body  of  *' the  people  of  the  United  States,"  by 
whom  the  constitution  was  ordained  and  established,  but  in  at  least 
five  of  the  States  they  had  the  power  to  act,  and  doubtless  did  act, 
by  their  suffrages,  upon  the  question  of  its  adoption.  It  would  be 
strange,  if  we  were  to  find  in  that  instrument  anything  which  de- 
prived of  their  citizenship  any  part  of  the  people  of  the  United 
States  who  were  among  those  by  whom  it  was  established. 

I  can  find  nothing  in  the  constitution  which,  j^roprto  vigorcy  de- 
prives of  their  citizenship  any  class  of  persons  who  were  citizens  of 
the  United  States  at  the  time  of  its  adoption,  or  who  should  be 
native-born  citizens  of  any  State  after  its  adoption;  nor  any  power 
enabling  congress  to  disfranchise  persons  born  on  the  soil  of  any 
State,  and  entitled  to  citizenship  of  such  State  by  its  constitution 
and  laws.  And  my  opinion  is,  that,  under  the  constitution  of  the 
United  States,  every  free  person  born  on  the  soil  of  a  State,  who  is 
a  citizen  of  that  State  by  force  of  its  constitution  or  laws,  is  also  a 
citizen  of  the  United  States. 

I  will  proceed  to  state  the  grounds  of  that  opinion. 

The  first  section  of  the  second  article  of  the  constitution  uses  the 
language,  '^  a  natural-born  citizen.''  It  thus  assumes  that  citizen- 
ship may  be  acquired  by  birth.  Undoubtedly,  this  language  of  the 
constitution  was  used  in  reference  to  that  principle  of  public  law, 
well  understood  in  this  country  at  the  time  of  the  adoption  of  the 
constitution,  which  referred  citizenship  to  the  place  of  birth.  At 
the  declaration  of  independence,  and  ever  since,  the  received  gen- 
eral doctrine  has  been,  in  conformity  with  the  cominon  law,  that 
free  persons  born  within  either  of  the  colonies  were  subjects  of  the 
king;  that  by*the  declaration  of  independence,  and  the  consequent 
acquisition  of  sovereignty  by  the  several  States,  all  such  persons 
ceased  to  be  subjects,  and  became  citizens  of  the  several  States, 
except  so  far  as  some  of  them  were  disfranchised  by  the  legislative 
power  of  the  States,  or  availed  themselves,  seasonably,  of  the 
right  to  adhere  to  the  British  crown  in  the  civil  contest, 
|^*5Y7]  '•'and  thus  to  continue  British  subjects.  (Mcllvain  v. 
Coxe's  Lessee,  4  Cranch,  209;  Inglis  v.  Sailors'  Snug 
Harbor,  3  Peters,  p.  99;  Shanks  v,  Dupont,  Ibid.  p.  242.) 

The  constitution  having  recognized  the  rule  that  persons  born 
within  the  several  States  are  citizens  of  the  United  States,  one  of 
four  things  must  be  true : 
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First.  That  the  constitution  iteelf  haa  described  wliat  native-born 
persons  shall  or  shall  not  be  citizens  of  the  United  States;  or, 

Second.  That  it  has  empowered  congress  to  do  so;  or, 

Tliird.  That  all  free  persons,  born  within  the  several  States,  are 
citizens  of  the  United  States ;  or, 

Fourth,  That  it  is  left  to  each  State  to  determine  what  free  per- 
sons, born  within  its  limits,  shall  be  citizens  of  such  State,  and 
ther€hy  be  citizens  of  the  United  States. 

If  there  be  such  a  thing  as  citizenship  of  the  United  States  ac- 
quired by  birth  within  the  States,  which  the  constitution  expressly 
recognizes,  and  no  one  denies,  then  these  four  alternatives  embrace 
the  entire  subject,  and  it  only  remains  to  select  that  one  which  is 
true. 

That  the  constitution  itself  has  defined  citizenship  of  the  United 
States  by  declaring  what  persons,  born  within  the  several  States, 
shall  or  shall  not  be  citizens  of  the  United  States,  will  not  be  pre- 
tended. It  contains  no  such  declaration.  We  may  dismiss  the 
first  alternative,  as  without  doubt  unfounded. 

Has  it  empowered  congress  to  enact  what  free  persons,  born 
within  the  several  States,  shall  or  shall  not  be  citizens  of  the 
United  States? 

Before  examining  the  varions  provisions  of  the  constitution  which 
may  relate  to  this  question,  it  is  important  to  consider  for  a  moment 
the  substantial  nature  of  this  inquiry.  It  is,  in  effect,  whether  the 
constitution  has  empowered  congress  to  create  privileged  classes 
within  the  States,  who  alone  can  be  entitled  to  the  franchises  and 
powers  of  citizenship  of  the  United  States.  If  it  be  admitted  that 
the  constitution  has  enabled  congress  to  declare  what  free  persons, 
born  within  the  several  States,  shall  be  citizens  of  the  United  States^ 
it  must  at  the  same  time  be  admitted  that  it  is  an  unlimited  power. 
If  this  subject  is  within  the  control  of  congress,  it  mast  depend 
wholly  on  its  discretion.  For,  certainly,  no  limits  of  that  discre-< 
tion  can  be  found  in  the  constitution,  which  is  wholly  silent  con- 
cerning it;  and  the  necessary  consequence  is,  that  the  federal 
government  may  select  classes  of  {persons  within  the  several  States 
who  alone  can  be  entitled  to  the  political  privileges  of  citizenship 
of  the  United  States.  If  this  power  exists,  what  persons 
born  within  the  States  may  be  President  or  Vice  *Pre8i-  [  *578  ] 
dent  of  the  United  States,  or  members  of  either  house  of 
congress,  or  hold  any  office  or  enjoy  any  privilege  whereof  citizen- 
ship of  the  United  States  is  a  necessary  qualification,  must  depend 
solely  on  the  will  of  congress.  By  virtue  of  it,  though  congress 
can  grant  no  title  of  nobility,  they  may  create  an  oligarchy,  in 
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whose  hands  would  be  concentrated  the  entire  power  of  the  federal 
government. 

It  is  a  substantive  power,  di»tinct  in  its  natnre  from  all  others ; 
capable  of  affecting  not  only  the  relations  of  the  States  to  the  gen- 
eral government,  but  of  controlling  the  political  condition  of  the 
people  of  the  United  States.  Certainly  we  ought  to  find  this  power 
granted  by  the  constitution,  at  least  by  some  necessary  inference, 
before  we  can  say  it  does  not  remain  to  the  States  or  the  people.  I 
proceed  therefore  to  examine  all  the  provisions  of  the  constitution 
which  may  have  some  bearing  on  this  subject. 

Among  the  powers  expressly  granted  to  congress  is  ^^tlie  power 
to  estaj[)lish  a  uniform  rule  of  naturalization.''  It  is  not  doubted 
that  this  is  a  power  to  prescribe  a  rule  for  the  removal  of  the  disan 
bilities  consequent  on  foreign  birth.  To  hold  that  it  extends  i'urther 
than  this,  would  do  violence  to  the  meaning  of  the  term  naturaliza- 
tion, fixed  in  the  common  law,  (Co.  Lit.  8  a,  129  a;  2  Yes.  sen.  286; 
2  Bl.  Com.  293,)  and  in  the  minds  of  those  who  concurred  in  fram- 
ing and  adopting  the  constitution.  It  was  in  this  sense  of  confer- 
ring on  an  alien  and  his  issue  the  rights  and  powers  of  a  native-born 
citizen,  that  it  was  employed  in  the  declaration  of  independence. 
It  was  in  this  sense  it  was  expounded  in  the  Federalist,  (No.  42,) 
has  been  understood  by  congress,  by  the  judiciary,  (2  Wheat.  259, 
269;  3  Wash.  B.  313,  322;  12  Wheat.  277,)  and  by  commentators 
on  the  constitution.  (3  Story's  Com.  on  Con.  1-3 ;  1  Bawle  on  Con. 
84-88;  1  Tucker's  Bl.  Com.  App.  255-259.) 

It  appears,  then,  that  the  only  power  expressly  graqted  to  con- 
gress to  legislate  concerning  citizenship,  is  confined  to  the  removal 
of  the  disabilities  of  foreign  birth. 

Whether  there  be  anything  in  the  constitution  from  which  a 
broader  power  may  be  implied,  will  best  be  seen  when  we  come  to 
examine  the  two  other  alternatives,  which  are^  whether  all  free  per- 
sons, born  on  the  soil  of  the  several  States,  or  only  such  of  them  as 
may  be  citizens  of  each  State,  respectively,  are  thereby  citizens  of 
the  United  States.  The  last  of  these  alternatives,  in  my  judgment, 
contains  the  truth. 

Undoubtedly,  as  has  already  been  said,  it  is  a  principle  of  public 
law,  recognized  by  the  constitution  itself,  that  birth  on  the  soil  of  a 
country  both  creates  the  duties  and  confers  the  rights  of  cit- 
[  '*'  579]  izenship.  But  it  must  be  remembered,  that  though  *  the 
constitution  was  to  ibrm  a  government,  and  under  it 
tl^e  United  Sta\es  of  America  were  to  be  one  united  sovereign  na- 
tion, to  which  loyalty  and  obedience  on  the  one  side,  and  from 
which  protection  and  privileges  on  the  other,  would  be  due,  yet  the 
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several  sovereign  States,  whose  people  were  then  citizens,  were  not 
only  to  continue  in  existence,  but  with  powers  unimpaired,  except  so 
far  as  they  were  granted  by  the  people  to  the  national  government. 

Among  the  powers  unquestionably  possessed  by  the  several 
States,  was  that  of  determining  what  persons  should  and  what 
persons  should  not  be  citizens.  It. was  practicable  to  confer  on  the 
government  of  the  Union  this  entire  power.  It  embraced  what 
may,  well  enough  for  the  purpose  now  in  view,  be  divided  into 
three  parts.  First.  The  power  to  remove  the  disabilities  of  alien- 
age, either  by  special  acts  in  reference  to  each  individual  case,  or 
by  establishing  a  rule  of  naturalization  to  be  administered  and 
applied  by  the  courts.  Second.  Determining  what  persons  should 
enjoy  the  privileges  of  citizenship,  in  respect  to  the  internal  affairs 
of  the  several  States.  Third.  What  native-born  persons  should 
be  citizens  of  the  United  States. 

The  first-named  power,  that  of  establishing  a  uniform  rule  of 
naturalization,  was  granted;  and  here  the  grant,  according  to  its 
terms,  stopped.  Construing  a  constitution  containing  only  limited 
and  defined  powers  of  government,  the  argument  derived  from  this 
definite  and  restricted  power  to  establish  a  rule  of  naturalization 
must  be  admitted  to  be  exceedingly  strong.  I  do  not  say  it  is  ne- 
cessarily decisive.  It  might  be  controlled  by  other  parts  of  the 
constitution.  But  when  this  particular  subject  of  citizenship  was 
under  consideration,  and,  in  the  clause  specially  intended  to  define 
the  extent  of  power  concerning  it,  we  find  a  particular  part  of  this 
entire  power  separated  from  the  residue,  and  conferred  on  the  gen- 
eral government,  there  arises  a  strong  presumption  that  this  is  all 
which  is  granted,  and  that  the  residue  is  left  to  the  States  and  to 
the  people.  And  this  presumption  is,  in  my  opinion,  converted 
into  a  certainty,  by  an  examination  of  all  such  other  clauses  of  the 
constitution  as  touch  this  subject. 

I  will  examine  each  which  can  have  any  possible  bearing  on  this 
question. 

The  first  clause  of  the  second  section  of  the  third  article  of  the 
constitution  is,  ''The  judicial  power  shall  extend  to  controversies 
between  a  State  and  citizens  of  another  State;  between  citizens  of 
different  States ;  between  citizens  of  the  same  State,  claiming  lands 
under  grants  of  different  States ;  and  between  States,  or  the 
citizens  thereof,  and  foreign  States,  *  citizens,  or  subjects."  [  *  580  ] 
I  do  not  think  this  clause  has  any  considerable  bearing 
upon  the  particular  inquiry  now  under  consideration.  Its  purpose 
was,  to  extend  the  judicial  power  to  those  controversies  into  which 
local  feelings  or  interests  might  so  enter  as  to  disturb  the  course  of 
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juvStice^  or  give  rise  to  suspicions  that  they  had  done  so,  and  thus 
possibly  give  occasion  to  jealousy  or  ill  will  between  different  States, 
or  a  particular  State  and  a  foreign  nation.  At  the  same  time,  I 
would  remark,  in  passing,  that  it  has  never  been  held,  I  do  not 
know  that  it  has  ever  been  supposed,  that  any  citizen  of  a  State 
could  bring  himself  under  this  clause  and  the  eleventh  and  twelfth 
sections  of  the  judiciary  act  of  1789,  passed  in  pursuance  of  it,  who 
was  not  a  citizen  of  the  United  States.  But  I  have  referred  to  the 
clause,  only  because  it  is  one  of  the  places  where  citizenshi[)  is  men- 
tioned by  the  constitution.  Whether  it  is  entitled  to  any  weight 
in  this  inquiry  or  not,  it  refers  only  to  citizenship  of  the  several 
States;  it  recognizes  that ;  but  it  does  not  recognize  citizenship  of 
the  United  States  as  something  distinct  therefrom. 

As  has  been  said,  the  purpose  of  this  clause  did  not  neces.sarily 
connect  it  with  citizenship  of  the  United  States,  even  if  tliat  were 
something  distinct  from  citizenship  of  the  several  States,  in  the 
contemplation  of  the  constitution.  This  cannot  be  said  of  other 
clauses  of  the  constitution,  which  I  now  proceed  to  refer  to. 

"The  citizens  of  each  State  shall  be  entitled  to  all  the  privileges 
and  immunities  of  citizens  of  the  several  States."  Nowhere  else  in 
the  constitution  is  there  anything  concerning  a  general  citizenship ; 
but  here,  privileges  and  immunities  to  be  enjoyed  throughout  the 
tJnited  States,  under  and  by  force  of  the  national  impact,  are 
granted  and  secured.  In  selecting  those  who  are  ti>  enjoy  these 
national  rights  of  citizenship,  how  are  they  described?  As  citizens 
of  each  State.  Tt  is  to  them  these  national  rights  are  secured.  The 
qualification  for  them  is  not  to  be  looked  for  in  any  provision  of  the 
constitution  or  laws  of  the  United  States.  They  are  to  be  citizens 
of  the  several  States,  and,  as  such,  the  ]>rivileges  and  immunities 
of  general  citizenship,  derived  from  and  guarantied  by  the  consti- 
tution, are  to  be  enjoyed  by  them.  It  would  seem  that  if  it  had 
been  intended  to  constitute  a  class  of  native-born  persons  within 
the  States,  who  should  derive  their  citizenship  of  the  United  States 
from  the  action  of  the  federal  government,  this  was  an  occasion  for 
referring  to  them.  It  cannot  be  supposed  that  it  was  the  purpose 
of  this  article  to  confer  the  privileges  and  immunities  of  citizens  in 
all  the  States  upon  persons  not  citizens  of  the  United  States. 
[  *581  ]  *  And  if  it  was  intended  to  secure  these  rights  only  to 
citizens  of  the  United  States,  how  has  the  constitution 
here  described  such  persons?    Simply  as  citizens  of  each  State. 

But,  further:  though,  as  I  shall  presently  more  fully  state,  I  do 
not  think  the  enjoyment  of  the  elective  franchise  essential  to  citi- 
senship,  there  can  be  no  doubt  it  is  one  of  the  chiefest  attributes  of 
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citizenship  under  the  American  constitutions;  and  the  just  and 
constitutional  possession  of  this  right  is  decisive  evidence  of  citizen- 
ship. The  provisions  made  by  a  constitution  on  this  sulyect  must 
therefore  bo  looked  to  as  bearing  directly  on  the  question  wliat  per- 
sons are  citizens  under  that  constitution ;  and  as  being  decisive,  to 
this  extent,  that  all  such  persons  as  are  allowed  by  the  constitu- 
tion to  exercise  the  elective  franchise,  and  thus  to  particii)ate  in 
the  government  of  the  United  States,  must  be  deemed  citizens  of 
the  United  States. 

Here,  again,  the  consideration  presses  itself  upon  us,  that  if  there 
was  designed  to  be  a  particular  class  of  native-born  persons  within 
the  States,  deriving  their  citizenship  from  the  constitution  and  laws 
of  the  United  States,  they  should  at  least  have  been  referred  to  as 
those  by  whom  the  President  and  house  of  representatives  were  to 
be  elected,  and  to  whom  they  should  be  responsible. 

Instead  of  that,  we  again  find  this  subject  referred  to  the  laws  of 
the  several  States.  The  electors  of  President  abe  to  be  appointed 
in  such  manner  as  the  legislature  of  each  State  may  direct,  and  the 
qualifications  of  electors  of  members  of  the  house  of  representatives 
shall  be  the  same  as  for  electors  of  the  most  numerous  branch  of 
the  State  legislature. 

Laying  aside,  then,  the  case  of  aliens,  concerning  which  the  con- 
stitution of  the  United  States  has  provided,  and  confining  our  view 
to  free  persons  born  within  the  several  States,  we  find  that  the  con- 
stitution  has  recognized  the  general  principle  of  public  law,  that 
allegiance  and  citizenship  depend  on  the  place  of  birth ;  that  it  has 
not  attempted  practically  to  apply  this  principle  by  designating  the 
particular  classes  of  persons  who  should  or  should  not  come  under 
it ;  that  when  we  turn  to  the  constitution  for  an  answer  to  the  ques- 
tion, what  free  persons,  born  within  the  several  States,  are  citizens 
of  the  United  States,  the  only  answer  we  can  receive  from  any  of  its 
express  provisions  is,  the  citizens  of  the  several  States  are  to  enjoy 
the  privileges  and  immunities  of  citizens  in  every  State,  and  their 
franchise  as  electors  under  the  constitution  depends  on  their  citizen- 
ship in  the  several  States.  Add  to  this,  that  the  constitution  was 
ordained  by  the  citizens  of  the  several  States ;  that  they 
were  ''the  people  of  the  United  States,  for  whom  *and  [*582] 
whose  posterity  the  government  was  declared  in  the  pre- 
amble of  the  constitution  to  be  made;  that  each  of  them  was  ''a 
citizen  of  the  United  States  at  the  time  of  the  adoption  of  the  con- 
stitution,'' within  the  meaning  of  those  words  in  that  instrument; 
that  by  them  the  government  was  to  be  and  was  in  fact  organized ; 
and  that  no  power  is  conferred  on  the  government  of  the  Union  to 
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discriminate  between  them,  or  to  disfranchise  any  of  them — the 
necessary  conclusion  is,  that  those  persons  born  within  the  several 
States,  who,  by  force  of  their  respective  constitutions  and  laws,  are 
citizens  of  the  State,  are  thereby  citizens  of  the  United  States. 

It  may  be  proper  here  to  notice  some  supposed  objections  to  this 
view  of  the  subject. 

It  has  been  often  assert-ed  that  the  constitution  was  made  exclu- 
sively by  and  for  the  white  race.  It  has  already  been  shown  that 
in  five  of  the  thirteen  original  States,  colored  persons  then  possessed 
the  elective  franchise,  and  were  among  those  by  whom  the  consti- 
tution was  ordained  and  established.  If  so,  it  is  not  true,  in  point 
of  fact,  that  the  constitution  was  made  exclusively  by  the  white 
race.  And  that  it  was  made  exclusively  for  the  white  race  is,  in 
my  opinion,  not  only  an  assumption  not  warranted  by  anything  in 
the  constitution,  but  contradicted  by  its  opening  declaration,  that 
it  was  ordained  and  established  by  the  people  of  the  United  States, 
for  themselves  add  their  posterity.  And  as  free  colored  persons 
were  then  citizens  of  at  least  five  States,  and  so  in  every  sense  part 
of  the  people  of  the  United  States,  they  were  among  those  for  whom 
and  whose  posterity  the  constitution  was  ordained  and  established. 

Again,  it  has  been  objected,  that  if  the  constitution  has  left  to 
the  several  States  the  rightful  power  to  determine  who  of  their  in- 
habitants shall  be  citizens  of  the  United  States,  the  States  may 
make  aliens  citizens. 

The  answer  is  obvious.  The  constitution  has  left  to  the  States 
the  determination  what  persons,  born  within  their  respective  limits, 
shall  acquire  by  birth  citizenship  of  the  United  States ;  it  has  not 
left  to  them  any  power  to  prescribe  any  rule  for  the  removal  of  the 
disabilities  of  alienage.     This  power  is  exclusively  in  congress. 

It  has  been  further  objected,  that  if  free  colored  persons,  born 
within  a  particular  State,  and  made  citizens  of  that  State  by  its  con- 
stitution and  laws,  are  thereby  made  citizens  of  the  United  States, 
then,  under  the  second  section  of  the  fourth  article  of  the  consti- 
tution, such  persons  would  be  entitled  to  all  the  privileges  and 
immunities  of  citizens  in  the  several  States ;  and  if  so, 
[*583]  then  colored  persons  could  vote,  and  be  *  eligible  to  not 
only  federal  ofiSces,  but  ofiSces  even  in  those  States  whose 
constitutions  and  laws  disqualify  colored  persons  from  voting  or 
being  elected  to  ofiSce. 

But  this  position  rests  upon  an  assumption  which  I  deem  un- 
tenable. Its  basis  is,  that  no  one  can  be  deemed  a  citizen  of  the 
United  States  who  is  not  entitled  to  enjoy  all  the  privileges  and 
franchises  which  are  conferred  on  any  citizen.    (See  1  Lit.  Kentucky 
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R.  326.)     That  this  is  not  true,  under  the  constitution  of  the 
United  States,  seems  to  me  clear. 

A  naturalized  citizen  cannot  be  President  of  the  United  States, 
nor  a  senator  till  after  the  lapse  of  nine  years,  nor  a  representa- 
tive till  after  the  lapse  of  seven  years,  from  his  naturalization. 
Yet,  as  soon  as  naturalized,  he  is  certainly  a  citizen  of  the  United 
States.  Nor  is  any  inhabitant  of  the  District  of  Columbia,  or  of 
either  of  the  territories,  eligible  to  the  office  of  senator  or  represent- 
ative in  coBgress,  though  they  may  be  citizens  of  the  United  States. 
So,  in  all  the  States,  numerous  persons,  though  citizens,  cannot 
vote,  or  cannot  hold  office,  either  on  account  of  their  age,  or  sex, 
or  the  want  of  the  necesAiry  legal  qualifications.  The  truth  is, 
that  citizenship,  under  the  constitution  of  the  United  States,  is  not 
dependent  on  the  possession  of  any  particular  political  or  even  of 
all  civil  rights;  and  any  attempt  so  to  define  it  must  lead  to  error. 
To  what  citizens  the  elective  franchise  shall  be  confided,  is  a  ques- 
tion to  be  determined  bv  each  State,  in  accordance  with  its  own 
views  of  the  necessities  or  expediencies  of  its  condition.  Wliat 
civil  rights  shall  be  enjoyed  by  its  citizens,  and  whether  all  shall 
enjoy  tbe  same,  or  how  they  may  be  gained  or  lost,  are  to  be  de- 
termined in  the  same  way. 

One  may  confine  the  right  of  suffrage  to  white  male  citizens; 
another  may  extend  it  to  colored  persons  and  females ;  one  may 
allow  all  persons  above  a  prescribed  age  to  convey  property  and 
transact  business;  another  may  exclude  married  women.  But 
whether  native-born  women,  or  persons  under  age,  or  under  guard- 
ianship because  insane  or  spendthrifts,  be  excluded  from  voting  or 
holding  office,  or  allowed  to  do  so,  I  apprehend  no  one  will  deny 
that  they  are  citizens  of  the  United  States.  Besides,  this  clause  of 
the  constitution  does  not  confer  on  the  citizens  of  one  State,  in  all 
other  States,  specific  and  enumerated  privileges  and  immunities. 
They  are  entitled  to  such  as  belong  to  citizenship,  but  not  to  such 
as  belong  to  particular  citizeus  attended  by  other  qualifications. 
Privileges  and  immunities  which  belong  to  certain  citizens  of  a 
State,  by  reason  of  the  operation  of  causes  other  than  mere  citizen- 
ship, are  not  conferred.  Thus,  if  the  laws  of  a  State  re- 
quire, in  addition  to  *  citizenship  of  the  State,  some  qualifi-  [  *  584  ] 
cation  for  office,  or  the  exercise  of  the  elective  franchise, 
citizens  of  all  other  States,  coming  thither  to  reside,  and  not  possess- 
ing those  qualifications,  cannot  enjoy  those  privileges,  not  because 
they  are  not  to  be  deemed  entitled  to  the  privileges  of  citizens  of 
the  State  in  which  they  reside,  but  because  they,  in  common  with 
the  native-born  citizens  of  that  State,  must  have  the  qualifications 
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prescril)e(l  by  law  for  the  enjoyment  of  such  privileges,  under  it« 
constitution  and  laws.  It  rests  with  the  States  themselves  so  to 
frame  tlieir  constitntions  and  laws  as  not  to  attach  a  particular 
privilege  or  immunity  to  mere  naked  citizenship.  If  one  of  the 
States  will  not  deny  to  any  of  its  own  citizens  a  particular  privi- 
lege or  immunity,  if  it  confer  it  on  all  of  them  by  reason  of  mere 
naked  citizenship,  then  it  may  be  claimed  by  every  citizen  of  each 
State  by  force  of  the  constitution  ;  and  it  must  be  borne  in  mind, 
that  the  difficulties  which  attend  the  allowance  of  tlve  claims  of 
colored  persons  to  be  citizens  of  the  United  States  are  not  avoided 
by  saying  that,  though  each  Stat«  may  make  them  its  citizens, 
they  are  not  thereby  made  citizens  of  tie  United  States,  because 
the  privileges  of  general  citizenship  are  secured  to  the  citizens  of 
'  each  State.  The  language  of  the  constitution  is,  *'  The  citizens  of 
each  State  shall  be  entitled  to  all  privileges  and  immunities  of 
citizens  in  the  several  States."  If  each  State  may  make  such  per- 
sons its  citizens,  they  become,  as  such,  entitled  to  the  Vienefits  of 
this  article,  if  there  be  a  native-born  citizenship  of  the  United 
States  distinct  from  a  native-born  citizenship  of  the  several  States. 
There  is  one  view  of  this  article  entitled  to  consideration  in  this 
connection.  It  is  manifestly  copied  from  the  fourth  of  the  articles 
of  confederation,  with  only  slight  changes  of  phraseology,  which 
render  its  meaning  more  precise,  and  dropping  the  clause  which 
excluded  paupers,  vagabonds,  and  fugitives  from  justice,  prob- 
ably because  these  cases  could  be  dealt  with  under  the  police  powers 
of  the  States,  and  a  special  provision  therefor  was  not  necessary. 
It  has  been  suggested,  that  in  adopting  it  into  the  constitution,  the 
words  **free  inhabitants"  were  changed  for  the  word  "citizens." 
An  examination-of  the  forms 'of  expression  commonly  used  in  the 
State  papers  of  that  day,  and  an  attention  to  the  substance  of  this 
article  of  the  confederation,  will  show  that  the  words  "free  inhabit- 
ants," as  then  used,  were  synonymous  with  citizens.  When  the 
articles  of  confederation  were  adopted,  we  were  in  the  ipidst  of  the 
war  of  the  revolution,  and  there  were  very  few  persons  then 
embraced  in  the  words  "free  inhabitants,"  who  were  not  born 
on  our  soil.  It  was  not  a  time  when  many,  save  the 
[*885]  *  children  of  the  soil,  were  willing  to  embark  their  for- 
tunes in  our  cause ;  and  though  there  might  be  an  inac- 
curacy in  the  uses  of  words  to  call  free  inhabitants  citizens,  it  was 
then  a  technical  rather  than  a  substantial  difference.  If  we  look 
into  the  constitutions  and  State  papers  of  that  period,  we  find  the 
inhabitants  or  people  of  the  colonies,  or  the  inhabitants  of  this 
State  or  commonwealth^  employed  to  designate  those  whom  we 
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should  now  denominate  citizens.  The  substance  and  purpose  of 
the  article  prove  it  was  in  this  sense  it  used  these  words :  it  secures 
to  the  free  inhabitants  of  each  State  the  privileges  and  immunities 
of  free  citizens  in  every  State.  It  is  not  conceivable  that  the  States 
should  have  agreed  to  extend  the  privileges  of  citizenship  to  per- 
sons not  entitled  to  enjoy  the  privileges  of  citizens  in  the  States 
where  tljey  dwelt;  tfiat  under  this  article  there  was  a  class  of  per- 
sons in  some  of  the  States,  not  citizens,  to  whom  were  secured  all 
the  privileges  and  immunities  of  citizens  when  they  went  into  other 
States ;  and  the  just  conclusion  is,  that  though  the  constitution 
cured  an  inaccuracy  of  language,  it  left  the  substance  of  this 
article  in  the  national  constitution  the  same  as  it  was  in  the  articles 
of  confederation. 

The  history  of  this  fourth  article,  respecting  the  attempt  to  ex- 
clude free  persons  of  color  from  its  operation,  has  been  already 
stated.  It  is  reasonable  to  conclude  that  this  history  was  known 
to  tliose  who  framed  and  adopted  the  constitution.  That  under  . 
this  fourtli  article  of  the  confederation,  free  persons  of  color  might 
be  entitled  to  the  privileges  of  general  citizenship,  if  otherwise 
entitled  thereto,  is  clear.  When  this  article  was,  in  substance, 
placed  in  and  made  part  of  the  constitution  of  the  United  States, 
with  no  change  in  its  language  calculated  to  exclude  fr^e  colored 
persons  from  tlie  bene&tof  its  provisions,  the  presumption  is,  to  say 
the  least,  strong,  that  the  practical  effect  which  it  was  designed  to 
have,  and  did  have,  under  the  former  government,  it  was  designed 
to  have,  and  should  have,  under  the  new  government. 

It  may  be  further  objected,  that  if  free  colored  persons  may  be 
citizens  of  the  United  States,  it  depends  only  on  the  will  of  a  mas- 
ter whether  he  will  emancipate  his  slave,  and  thereby  make  him  a 
citizen.  Not  so.  The  master  is  subject  to  the  will  of  the  State. 
Whether  be  shall*be  allowed  to  emancipate  his  slave  at  all ;  if  so, 
on  what  conditions;  and  what  is  to  be  the  political  statiLs  oi*  the 
freed  man,  depend,  not  on  the  will  of  the  master,  but  on  the  will 
of  the  State,  upon  which  the  political  atatvs  of  all  its  native-born 
inhabitants  depends.  Under  the  constitution  of  the  United  States, 
each  State  has  retained  this  power  of  determining  the 
political  ataiua  of  its  '''native-born  inhabitants,  and  no  [*586] 
exception  thereto  can  be  found  in  the  constitution.  And 
il  a  master  in  a  slaveholding  State  should  carry  his  slave  into  a 
free  SUite,  and  there  emancipate  him,  he  would  not  thereby  make 
him  a  native-born  citizen  of  that  State,  and  consequently  no  privi- 
leges could  be  claimed  by  such  emancipated  slave  as  a  citizen  of  the 
United  States.     For,  whatever  powers  the  States  may  exercise  to 
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confer  privileges  of  citizenship  on  persons  not  born  on  their  soil, 
the  constitution  of  the  United  States  does  not  recognize  such  citi- 
zens. As  has  already  been  said,  it  recognizes  the  great  principle 
of  public  law,  that  allegiance  and  citizenship  spring  from  the  place 
of  birth.  It  leaves  to  the  States  the  application  of  that  principle 
to  individual  cases.  It  secured  to  the  citizens  of  each  State  the 
privileges  and  immunities  of  citizens  in  every  other  State.  But  it 
does  not  allow  to  the  States  the  power  to  make  aliens  citizens,  or 
permit  one  State  to  take  persons  born  on  the  soil  of  another  State, 
and,  contrary  to  the  laws  and  policy  of  the  State  where  they  were 
born,  make  them  its  citizens,  and  so  citizens  of  the  United  States. 
No  such  deviation  from  the  great  rule  of  public  law  was  contem- 
plated by  the  constitution ;  and  when  any  such  attempt  shall  be 
actually  made,  it  is  to  be  met  by  applying  to  it  those  rules  of  law 
and  those  principles  of  good  faith  which  will  be  sufficient  to  decide 
it,  and  not,  in  my  judgment,  by  denying  that  all  the  free  native- 
,  born  inhabitants  of  a  State,  who  are  its  citizens  under  its  constitu* 
tion  and  laws,  are  also  citizens  of  the  United  States. 

It  has  sometimes  been  urged  that  colored  persons  are  shown  not 
to  be  citizens  of  the  United  States  by  the  fact  that  the  naturaliza- 
tion laws  apply  only  to  white  persons.  But  whether  a  person  born 
in  the  United  States  be  or  be  not  a  citizen,  cannot  depend  on  laws 
which  refer  only  to  aliens,  and  do  not  affect  the  status  of  persons 
born  in  the  United  States.  The  utmost  eflFect  which  can  be  attrib- 
uted to  them  is,  to  show  that  congress  has  not  deemed  it  expedient 
generally  to  apply  the  rule  to  colored  aliens.  That  they  might 
do  so,  if  thought  fit,  is  clear.  The  constitution  has  not  excluded 
them.  And  since  that  has  conferred  the  power  on  congress  to 
naturalize  colored  aliens,  it  certainly  shows  color  is  not  a  necessary 
qualification  for  citizenship  under  the  constitution  of  the  United 
States.  It  may  be  added,  that  the  power  to  make  colored  persons 
citizens  of  the  United  States,  under  the  constitution,  has  been  ac- 
tually exercised  in  repeated  and  important  instances.  (See  the 
treaties  with  the  Choctaws,  of  September  27,  1830,  art.  14 ;  with 
the  Cherokees,  of  May  23,  1836,  art.  12  ;  treaty  of  Guadalupe  Hi- 
dalgo, February  2,  1848,  art.  8.) 

I  do  not  deem  it  necessary  to  review  at  length  the  legis- 
[  *  587  ]  *  lation  of  congress  having  more  or  less  bearing  on  the 
citizenship  of  colored  persons.  It  does  not  seem  to  me  to 
have  any  considerable  tendency  to  prove  that  it  has  been  consid- 
ered by  the  legislative  department  of  the  government,  that  no  such 
persons  are  citizens  of  the  United  States.  Undoubtedly  they  have 
been  debarred  from  the  exercise  of  particular  rights  or  privileges 
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extended  to  white  persons,  but,  I  believe,  always  in  terras  which, 
by  implication,  admit  they  may  be  citizens.  Thus  the  act  of  May 
17, 1792,  for  the  organization  of  the  militia,  directs  the  enrollment 
of ''every  free,  able-bodied,  white  male  citizen."  An  assumption 
that  none  but  white  persons  are  citizens,  would  be  as  inconsistent 
with  the  just  import  of  this  language,  as  that  all  citizens  are  able- 
bodied,  or  males. 

So  the  act  of  February  28,  1803,  (2  Stat,  at  Large,  2Q5,)  to  pre- 
vent the  importation  of  certain  persons  into  States,  when  by  the 
laws  thereof  their  admission  is  prohibited,  in  its  first  section  forbids 
all  masters  of  vessels  to  import  or  bring  "any  negro,  mulatto,  or 
other  person  of  color,  not  being  a  native,  a  citizen^  or  registered 
seaman  of  the  United  States,"  &c. 

The  acts  of  March  3, 1813,  section  1,  (2  Stat,  at  Large,  809,)  and 
March  1,  1817,  section  3,  (3  Stat,  at  Large,  351,)  concerning  sea- 
men, certainly  imply  there  may  be  persons  of  color,  natives  of  the 
United  States,  who  are  not  citizens  of  the  United  States.  This 
implication  is  undoubtedly  in  accordance  with  the  fact.  For  not 
only  slaves,  but  free  persons  of  color,  born  in  some  of  the  States, 
are  not  citizens.  But  there  is  nothing  in  these  laws  inconsistent 
with  the  citizenship  of  persons  of  color  in  others  of  the  States,  nor 
with  their  being  citizens  of  the  United  States. 

Whether  much  or  little  weight  should  be  attached  to  thie  partic- 
ular phraseology  of  these  and  other  laws,  which  were  not  passed 
with  any  direct  reference  to'this  subject,  I  consider  their  tendency 
to  be,  as  already  indicated,  to  show  that,  in  the  apprehension  of 
their  framers,  color  was  not  a  necessary  qualification  of  citizenship. 
It  would  bo  strange,  if  laws  were  found  on  our  statute  book  to  that 
eifect,  when,  by  solemn  treaties,  large  bodies  of  Mexican  and  North 
American  Indians  as  well  as  free  colored  inhabitants  of  Louisiana 
have  been  admitted  to  citizenship  of  the  United  St-ates. 

In  the  legislative  debates  which  preceded  the  admission  of  tlie 
State  of  Missouri  into  the  Union,  this  question  was  agitated.  Its 
result  is  found  in  the  resolution  of  congress,  of  March  6^  1821,  for 
the  admission  of  that  State  into  the  Union.  The  constitution  of 
Missouri,  under  which  that  State  applied  for  admission 
into  the  Union,  provided,  that  it  should  be  the  duty  *of  [  *588  ] 
the  legislature  "to  pass  laws  to  prevent  free  negroes  and 
mnlattoes  from  coming  to  and  settling  in  the  State,  under  any  pre- 
text whatever."  One  ground  of  objection  to  the  admission  of  the 
State  under  this  constitution  was,  that  it  would  require  the  legis- 
lature to  exclude  free  persons  of  color,  who  would  be  entitled,  under 
the  second  section  of  the  fourth  article  of  the  constitution,  not  only 
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to  come  within  the  State,  but  to  enjoy  there  the  privileges  and 
immunities  of  citizenH.  The  resolution  of  congress  admitting  the 
State  was  upon  the  fundamental  condition,  'Hhat  the  constitution 
of  Missouri  shall  never  be  construed  to  authorize  the  passage  of  any 
law,  and  that  no  law  shall  be  passed  in  conformity  thereto,  by  which 
any  citizen  of  either  of  the  States  of  this  Union  shall  be  excluded 
from  the  enjoyment  of  any  of  the  privileges  and  immunities  to 
which  such  citizen  is  entitled  under  the  constitution  of  the  United 
States."  It  is  true^  that  neither  this  legislative  declaration,  nor 
anything  in  the  constitution  or  laws  of  Missouri,  could  confer  or 
take  away  any  privilege  or  immunity  granted  by  the  constitution. 
But  it  is  also  true,  tliat  it  expresses  the  then  conviction  of  the  legis- 
lative power  of  the  United  States,  that  free  negroes,  as  citizens  of 
some  of  the  States,  might  be  entitled  to  the  privileges  and  immu- 
nities of  citizens  in  all  the  States. 

The  conclusions  at  which  I  have  arrived  on  this  part  of  the  case 
are: 

First,  That  the  free  native-born  citizens  of  each  State  are  citizens 
of  the  United  States. 

Second,  That  as  free  colored  persons  born  within  some  of  the 
States  are  citizens  of  those  States,  such  persons  are  also  citizens  of 
the  United  States. 

Third.  That  every  such  citizen,  residing  ip  any  State,  has  the 
right  to  sue  and  is  liable  to  be  sued  in  the  federal  courts,  as  a  citi- 
zen of  that  State  in  which  he  resides. 

Fourth,  That  as  the  plea  to  the  jurisdiction  in  this  case  shows  no 
facts,  except  that  the  plaintiff  was  of  African  descent,  and  his  ances- 
tors were  sold  as  slaves,  and  as  these  facts  are  not  inconsistent  with 
his  citizenship  of  the  United  States,  and  his  residence  in  the  State 
of  Missouri,  the  plea  to  the  jurisdiction  was  bad,  and  the  judgment 
of  the  circuit  court  overruling  it  was  correct. 
'  I  dissent,  therefore,  from  that  part  of  the  opinion  of  the  majority 
of  the  court,  in  which  it  is  held  that  a  person  of  African  descent 
cannot  be  a  citizen  of  the  United  States ;  and  I  regret  I  must  go 
further,  and  dissent  both  from  what  I  deem  their  assumption  of 
authority  to  examine  the  constitutionality  of  the  act  of 
[  *  689  ]  congress  commonly  called  the  Missouri  *  Compromise  act, 
and  the   grounds  and  conclusions  announced  in    their 
opinion. 

Having  first  decided  that  they  were  bound  to  consider  the  suffi- 
ciency of  tlie  plea  to  the  jurisdiction  of  the  circuit  court,  and  having 
decided  that  this  plea  showed  that  the  circuit  court  had  not  juris- 
diction, and  consequently  that  this  is  a  case  to  which  the  judicial 


DECEMBEE  TERM,  1856.  193 

Dred  Scott  v.  Sand  ford.  [Mr.  Justice  Curtis. 


power  of*  the  United  States  does  not  extend,  they  have  gone  on  to 
examine  the  merits  of  the  case  as  they  appeared  on  the  trial  before 
the  court  and  jury,  on  the  issues  joined  on  the  pleas  in  bar,  and  so 
have  reached  the  question  of  the  power  of  congress  to  pass  the  act 
of  1820.  On  so  grave  a  subject  as  this,  I  feel  obliged  to  say  that, 
in  my  opinion,  such  an  exertion  of  judicial  power  transcends  the 
limits  of  the  authority  of  the  court,  as  described  by  its  repeated  de- 
cisions, and,  as  I  understand,  acknowledged  in  this  opinion  of  the 
majority  of  the  court. 

In  the  course  of  that  opinion,  it  became  necessary  to  comment  on 
the  case  of  Legrand  v,  Darnall,  (reported  in  2  Peters's  R.  664.)  In 
that  case,  a  bill  was 'filed,  by  one  alleged  to  be  a  citizen  of  Mary- 
land^ against  one  alleged  to  be  a  citizen  of  Pennsylvania.  The  bill 
stated  that  the  defendant  was  the  son  of  a  white  man  by  one  of  his 
slaves ;  and  that  the  defendant's  father  devised  to  him  certain  lands, 
the  title  to  which  was  put  in  controversy  by  the  bill.  These  facts 
were  admitted  in  the  answer,  and  upon  these  and  other  facts  the 
court  made  its  decree,  founded  on  the  principle  that  a  devise  of  land 
by  a  master  to  a  slave  was  by  implication  also  a  bequest  of  his  free- 
dom. The  facts  that  the  defendant  was  of  African  descent,  and  was 
born  a  slave,  were  not  only  before  the  court,  but  entered  into  the 
entire  substance  of  its  inquiries.  The  opinion  of  the  majority  of  my 
brethren  in  this  case  disposes  of  the  case  of  Legrand  v,  Darnall,  by 
saying,  among  other  things,  that  as  the  fact  that  the  defendant  was 
born  a  slave  only  came  before  this  court  on  the  bill  and  answer,  it 
was  then  too  late  to  raise  the  question  of  the  personal  disability  of 
the  party,  and  therefore  that  decision  is  altogether  inapplicable  in 
this  case. 

In  this  I  concur.  Since  the  decision  of  this  court  in  Livingston 
V.  Story,  (11  Pet.  351,)  the  law  has  been  settled,  that  when  the 
declaration  or  bill  contains  the  necessary  averments  of  citizenship, 
this  court  cannot  look  at  the  record,  to  see  whether  those  aver- 
ments are  true,  except  so  far  as  they  are  put  in  issue  by  a  plea  to 
the  jurisdiction.  In  that  case,  the  defendant  denied  by  his  answer 
that  Mr.  Livingston  was  a  citizen  of  New  York,  as  he  had  alleged 
in  the  bill.  Both  parties  went  into  proofs.  The  court  refused  to 
examine  those  proofs,  with  reference  to  the  personal  disa- 
bility of  the  plaintifi^.  This  is  the  *  settled  law  of  the  [  *  590  ] 
court,  affirmed  so  lately  as  Shepherd  v.  Graves,  (14  How. 
27,)  and  WickliflFv.  Owings,  (17  How.  51.)  (See  also  De  Wolf  v. 
Babaud,  1  Pet.  476.)  But  I  do  not  understand  this  to  be  a  rule 
which  the  court  may  depart  from  at  its  pleasure.     If  it  be  a  rule, 

it  is  as  binding  on  the  court  as  on  the  suitors.     If  it  removes  from 
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the  latter  the  power  to  take  any  objection  to  the  personal  disability 
of  a  party  alleged  by  the  record  to  bo  competent,  which  is  not 
shown  by  a  plea  to  the  jurisdiction,  it  is  because  the  court  are  for- 
bidden by  law  to  consider  and  decide  on  objections  so  taken.  I  do 
not  consider  it  to  be  within  the  scope  of  the  judicial  power  of  the 
majority  of  the  court  to  pass  upon  any  question  respecting  the 
plaintiff's  citizenship  in  Missouri,  save  that  raised  by  the  plea  to 
the  jurisdiction ;  and  I  do  not  hold  any  opinion  of  this  court,  or 
any  court,  binding  when  expressed  on  a  question  not  legitimately 
before  it.  (Carroll  v.  Carroll,  16  How.  275.)  The  judgment  of 
this  court  is,  that  the  case  is  to  be  dismissed  for  want  ot  jurisdic- 
tion, because  the  plaintiff  was  not  a  citizen  of  Missouri,  as  he 
alleged  in  his  declaration.  Into  that  judgment,  according  to  the 
settled  course  of  this  court,  nothing  appearing  after  a  plea  to  the 
merits  can  enter.  A  great  question  of  constitutional  law,  deeply 
affecting  the  peace  and  welfare  of  the  country,  is  not,  in  my  opin- 
ion, a  fit  subject  to  be  thus  reached. 

But  as,  in  my  opinion^  the  circuit  court  had  jurisdiction,  I  am 
obliged  to  consider  the  question  whether  its  judgment  on  the  mer- 
its of  the  case  should  stand  or  be  reversed. 

The  residence  of  the  plaintiff  in  the  State  of  Illinois,  and  the  res- 
idence of  himself  and  his  wife  in  the  territory  acquired  from  France 
lying  north  of  latitude  thirty-six  degrees  thirty  minutes,  and  north 
of  the  State  of  Missouri,  are  each  relied  on  by  the  plaintiff  in  error. 
As  the  residence  in  the  territory  affects  the  plaintiff's  wife  and 
children  as  well  as  himself,  I  must  inquire  what  was  its  effects. 

The  general  question  may  be  stated  to  be,  whether  the  plaintifi^s 
statttSj  as  a  slave,  was  so  changed  by  his  residence  within  that  ter- 
ritory, that  he  was  not  a  slave  in  the  State  of  Missouri,  at  the  time 
this  action  was  brought. 

In  such  case,  two  inquiries  arise,  which  may  be  confounded,  bat 
should  be  kept  distinct. 

The  first  is,  what  was  the  law  of  the  territory  into  which  the 
master  and  slave  went,  respecting  the  relation  between  them  ? 

The  second  is,  whether  the  State  of  Missouri  recognizes  and  al- 
lows the  effect  of  that  law  of  the  territory,  on  the  status  of  the 
slave,  on  his  return  within  its  jurisdiction. 

As  to  the  first  of  these  questions,  the  will  of  States  and 
[  *  591  ]  *  nations,  by  whose  municipal  law  slavery  is  not  recog- 
nized, has  been  manifested  in  three  different  ways. 

One  is,  absolutely  to  dissolve  the  relation,  and  terminate  the 
rights  of  the  master  existing  under  the  law  of  the  country  whence 
the  parties  came.     This  is  said  by  Lord  Stowell,  in  the  case  of  the 
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slave  Grace,  (2  Hag.  Ad,  R.  94,)  and  by  the  supreme  court  of 
Louisiana  in  the  case  of  Maria  Louise  v.  Marot,  (9  Louis.  R.  473^) 
to  be  the  law  of  France ;  and  it  has  been  the  law  of  several  States 
of  this  Union,  in  respect  to  slaves  introduced  under  certain  condi- 
tions. (Wilson  V.  Isabel,  5  Call's  R.  430;  Hunter  v.  Hulcher,  1 
Leigh,  172;  Stewart  v.  Oaks,  5  Har.  and  John.  107.) 

The  second  is,  where  the  municipal  law  of  a  country  not  recogniz- 
ing slavery,  it  is  the  will  of  the  State  to  refuse  the  master  all  aid 
to  exercise  any  control  over  his  slave;  and  if  he  attempt  to  do  so, 
in  a  manner  justifiable  only  by  that  relation,  to  prevent  the  exer- 
cise of  that  control.  But  no  law  exists^  designed  to  operate  directly 
on  the  relation  of  master  and  slave,  and  put  an  end  to  that  relation. 
This  Is  said  by  Lord  Stowell,  in  the  case  above  mentioned,  to  be  the 
law  of  England,  and  by  Mr.  Chief  Justice  Shaw,  in  the  case  of  the 
Commonwealth  v.  Aves,  (18  Pick.  198,)  to  be  the  law  of  Masssr- 
chusetts. 

The  third  is,  to  make  a  distinction  between  the  case  of  a  master 
and  his  slave  only  temporarily  in  the  country,  animo  mm  manendi^ 
and  those  who  are  there  to  reside  for  permanent  or  indefinite  pur- 
poses. This  is  said  by  Mr.  Wheaton  to  be  the  law  of  Prussia,  and 
was  formerly  the  statute  law  of  several  States  of  our  Union,  It  is 
necessary  in  this  case  to  keep  in  view  this  distinction  between  those 
countries  whose  laws  are  designed  to  act  directly  on  the  status  of  a 
slave,  and  make  him  a  freeman,  and  those  where  his  master  can 
obtain  no  aid  from  the  laws  to  enforce  his  rights. 

It  is  to  the  last  case  only  that  the  authorities,  out  of  Missouri, 
relied  on  by  defendant,  apply,  when  the  residence  in  the  non-slave- 
holding  territory  was  permanent.  In  the  Commonwealth  v,  Aves, 
(18  Pick.  218,)  Mr.  Chief  Justice  Shaw  said:  **From  the  principle 
above  stated,  on  which  a  slave  brought  here  becomes  free,  to  wit: 
that  he  becomes  entitled  to  the  protection  of  our  laws,  it  would 
seem  to  follow,  as  a  necessary  conclusion,  that  if  the  slave  waives 
the  protection  of  those  laws,  and  returns  to  the  State  where  he  is 
held  as  a  slave,  his  condition  is  not  changed."  It  was  upon  this 
ground,  as  is  apparent  from  his  whole  reasonings  that  Sir  William 
Scott  rests  his  opinion  in  the  case  of  the  slave  Grace.  To  use  one  of 
his  expressions,  the  effect  of  the  law  of  England  was  to  put  the 
liberty  of  the  slave  into  a  parenthesis.  If  there  had  been 
an  *act  of  parliament  declaring  that  a  slave  coming  to  [*592] 
England  with  his  master  should  thereby  be  deemed  no 
longer  to  be  a  slave,  it  is  easy  to  see  that  the  learned  judge  could 
not  have  arrived  at  the  same  conclusion.  This  distinction  is  very 
clearly  stated  and  shown  by  President  Tucker,  in  his  opinion  in  the 
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case  of  Betty  v.  Horton,  (5  Leigh's  Virginia  R,  615.)  (See  also 
Hunter  v,  Hulcher,  1  Leigh's  Va.  R.  172;  Maria  Louise  v.  Marot, 
9  Louisiana  R. ;  Smith  v.  Smith,  13  lb.  441  ;  Thomas  v.  Geuevievey 
16  lb.  483;  Rankin  v.  Lydia,  2  A.  K.  Marshall,  467;  Davies  v. 
Tingle,  8  B.  Munroe,  539;  Griffeth  v.  Fanny,  Gilm.  Va.  R.  143; 
Lumford  v.  Coquillon,  14  Martin's  La.  R.  405;  Josephine  v.  Poult- 
ney,  1  Louis.  Ann.  R.  329.) 

But  if  the  acts  of  congress  on  this  subject  are  Talid,  the  law  of 
the  territory  of  Wisconsin,  within  whose  limits  the  residence  of  the 
plaintiff  and  his  wife,  and  their  marriage  and  the  birth  of  one  or 
both  of  their  children,  took  place^  falls  under  the  first  category, 
and  is  a  law  operating  directly  on  the  stattia  of  the  slave.  By  the 
eighth  section  of  the  act  of  March  6,  1820,  (3  Stat,  at  Large,  548,) 
it  was  enacted  that,  within  this  territory,  ^^  slavery  and  involuntary 
servitude,  otherwise  than  in  the  punishment  of  crimes,  whereof  the 
parties  shall  have  been  duly  convicted,  shall  be,  and  is  hereby,  for- 
ever prohibited:  Provided^  always,  that  any  person  escaping  into 
the  same,  from  whom  labor  or  service  is  lawfully  claimed  in  any 
State  or  territory  of  the  United  States,  snch  fugitive  may  be  law- 
fully reclaimed,  and  conveyed  to  the  person  claiming  his  or  her  labor 
or  service,  as  aforesaid." 

By  the  act  of  April  20,  1836,  (4  Stat,  at  Large,  10,)  passed  in 
the  same  month  and  year  of  the  removal  of  the  plaintiff  to  Fort 
Snelling,  this  part  of  the  territory  ceded  by  France,  where  Fort 
Snelling  is,  together  with  so  much  of  the  territory  of  the  United 
States  east  of  the  Mississippi  as  now  constitutes  the  State  of  Wis- 
consin, was  brought  under  a  territorial  government,  under  the  name 
of  the  territory  of  Wisconsin.  By  the  eighteenth  section  of  this  act, 
it  was  enacted,  'Hhat  the  inhabitants  of  this  territory  shall  be  en- 
titled to  and  enjoy  all  and  singular  the  rights,  privileges,  and  ad- 
vantages, granted  and  secured  to  the  people  of  the  territory  of  the 
United  States  nprthwest  of  the  river  Ohio,  by  the  articles  of  com- 
pact contained  in  the  ordinance  for  the  government  of  said  territory, 
passed  on  the  13th  day  of  July,  1787 ;  and  shall  be  subject  to  all 
the  restrictions  and  prohibitions  in  said  articles  of  compact  imposed 
upon  the  people  of  the  said  territory."  The  sixth  article  of  that 
compact  is,  '^  there  shall  be  neither  slavery  nor  involuntary 
[  *  593  ]  servitude  in  the  said  territory,  otherwise  than  in  *  the  pun- 
ishment of  crimes,  whereof  the  party  shall  have  been  duly 
convicted :  Provided,  always,  that  any  person  escaping  into  the 
same,  from  whom  labor  or  service  is  lawfully  claimed  in  any  one  of 
the  original  States^  such  fugitive  may  be  lawfully  reclaimed,  and 
conveyed  to  the  person  claiming  his  or  her  labor  or  service,  as 
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aforesaid."  By  other  provisions  of  this  act  establishing  the  terri- 
tory of  Wisconsin,  the  laws  of  the  United  States,  and  the  then  ex- 
isting laws  of  the  State  of  Michigan,  are  extended  over  the  territory ; 
the  latter  being  subject  to  alteration  and  repeal  by  the  legislative 
power  of  the  territory  created  by  the  act. 

Fort  Snelling  was  within  the  territory  of  Wisconsin,  and  these 
laws  were  extended  over  it.  The  Indian  title  to  that  site  for  a 
military  post  had  been  acquired  from  the  Sioux  nation  as  early  as 
September  23,  1806,  (Am.  State  Papers,  Indian  Affairs,  vol.  1,  p. 
744,)  and  until  the  erection  of  the  territorial  government,  the 
persons  at  that  post  were  governed  by  the  rules  and  articles  of  war, 
and  such  laws  of  the  United  States,  including  the  eighth  section  of 
the  act  of  March  6,  1820,  prohibiting  slavery,  as  were  applicable  to 
their  condition ;  but  after  the  erection  of  the  territory,  and  the  ex- 
tension of  the  laws  of  the  United  States  and  the  laws  of  Michigan 
over  the  whole  of  the  territory,  including  this  military  post,  the 
persons  residing  there  were  under  the  dominion  of  those  laws  in  all 
particulars  to  which  the  rules  and  articles  of  war  did  not  apply. 

It  thus  appears  that,  by  these  acts  of  congress,  not  only  was  a 
general  system  of  municipal  law  borrowed  from  the  State  of  Michi- 
gan, which  did  not  tolerate  slavery,  but  it  was  positively  enacted 
that  slavery  and  involuntary  servitude,  with  only  one  exception, 
specifically  described,  should  not  exist  there.  It  is  not  simply  that 
slavery  is  not  recognized  and  cannot  be  aided  by  the  municipal  law. 
It  is  recognized  for  the  purpose  of  being  absolutely  prohibited,  and 
declared  incapable  of  existing  within  the  territory^  save  in  the  in- 
stance of  a  fugitive  slave. 

It  would  not  be  easy  for  the  legislature  to  employ  more  explicit  lan- 
guage to  signify  its  will  that  the  status  of  slavery  should  not  exist 
within  the  territory,  than  the  words  found  in  the  act  of  1820,  and  in 
the  ordinance  of  1787 ;  and  if  any  doubt  could  exist  concerning  their 
application  to  cases  of  masters  coming  into  the  territory  with  their 
slaves  to  reside,  that  doubt  must  yield  to  the  inference  required  by 
the  words  of  exception.  That  exception  is,  of  cases  of  fugitive  slaves. 
An  exception  from  a  prohibition  marks  the  extent  of  the  prohibition ; 
for  it  would  be  absurd,  as  well  as  useless,  to  except  from  a 
prohibition  *a  case  not  contained  within  it.  (9  Wheat.  [*594] 
200.)  I  must  conclude,  therefore,  that  it  was  the  will  of 
congress  that  the  state  of  involuntary  servitude  of  a  slave,  coming 
into  the  territory  with  his  master,  should  cease  to  exist.  The 
supreme  court  of  Missouri  so  held  in  Rachel  v.  Walker,  (4  Misso. 
B.  360,)  which  was  the  case  of  a  military  officer  going  into  the 
territory  with  two  slaves. 
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But  it  is  a  distinct  question,  whether  the  law  of  Missouri  recog- 
nized and  allowed  effect  to  the  change  wrought  in  the  stains  of  the 
plaintiff,  by  force  of  the  laws  of  the  territory  of  Wisconsin. 

I  Lay  the  law  of  Missouri,  because  a  judicial  tribunal,  in  one 
State  or  nation,  can  recognize  personal  rights  acquired  by  force  of 
the  law  of  any  other  State  or  nation,  only  so  fiar  as  it  is  the  law  of 
the  former  State  that  those  rights  should  be  recognizad.  But,  in 
the  absence  of  positive  law  to  the  contrary,  the  will  of  every  civil- 
ized State  must  be  presumed  to  be  to  allow  such  effect  to  foreign 
laws  as  is  in  accordance  with  the  settled  rules  of  international  law. 
And  legal  tribunals  are  bound  to  act  on  this  presumption.  It 
may  be  assumed  that  the  motive  of  the  State  in  allowing  such 
operation  to  foreign  laws  is  what  has  been  termed  comity.  But,  as 
has  justly  been  said^  (per  Chief  Justice  Taney,  13  Pet.  689,)  it  is 
the  comity  of  the  State,  not  of  the  court.  The  judges  have  noth- 
ing to  do  with  the  motive  of  the  State.  Their  duty  is  simply  to 
ascertain  and  give  effect  to  its  will.  And  when  it  is  found  by 
them  that  its  will  to  depart  from  a  rule  of  international  law  has 
not  been  manifested  by  the  State,  they  are  bound  to  assume  that 
its  will  is  to  give  effect  to  it.  Undoubtedly,  every  sovereign  State 
may  refuse  to  recognize  a  change,  wrought  by  the  law  of  a  foreign 
State^  on  the  stotus  of  a  person,  while  within  such  foreign  State, 
even  in  cases  where  the  rules  of  international  law  require  that 
recognition.  Its  will  to  refuse  such  recognition  may  be  manifested 
by  what  we  term  statute  law,  or  by  the  customary  law  of  the  State. 
It  is  within  the  province  of  its  judicial  tribunals  to  inquire  and 
adjudge  whether  it  appears,  from  the  statute  or  customary  law  of 
the  State,  to  be  the  will  of  the  State  to  refuse  to  recognize  such 
changes  of  stains  by  force  of  foreign  law,  as  the  rules  of  the  law 
of  nations  require  to  be  recognized.  But,  in  my  opinion^  it  is  not 
within  the  province  of  any  judicial  tribunal  to  refuse  such  recog- 
nition from  any  political  considerations,  or  any  view  it  may  take 
of  the  exterior  political  relations  between  the  State  and  one  or 
more  foreign  States,  or  any  impressions  it  may  have  that  a  change 
of  foreign  opinion  and  action  on  the  subject  of  slavery  may  afford 
a  reason  why  the  State  should  change  its  own  action.  To 
['*'595]  understand  and  give  *ju8t  effect  to  such  considerations, 
and  to  change  the  action  of  the  State  in  consequence  of 
tbem,  are  functions  of  diplomatists  and  legislators,  not  of  judges. 

The  inquiry  to  be  made  on  this  part  of  the  case  is,  theretbre, 
whether  the  State  of  Missouri  has,  by  its  statute,  or  its  customary 
law,  manifested  its  will  to  displace  any  rule  of  international  law, 
applicable  to  a  change  of  the  status  of  a  slave,  by  foreign  law. 
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I  have  not  heard  it  suggested  that  there  was  any  statute  of  the 
State  of  Missouri  bearing  on  this  question.  The  customary  law  of 
Missouri  is  the  common  law,  introduced  by  statute  in  1816.  (1 
Ter.  Laws,  436.)  And  the  common  law,  as  Blackstone  says,  (4 
Com.  67,)  adopts,  in  its  full  extent,  the  law  of  nations,  and  holds 
it  to  be  a  part  of  the  law  of  the  land. 

I  know  of  no  sufficient  warrant  for  declaring  that  any  rule  of 
international  law,  concerning  the  recognition,  in  that  Btate,  of  a 
change  of  status,  wrought  by  an  extra-territorial  law,  has  been  dis- 
placed or  varied  by  the  will  of  the  State  of  Missouri. 

I  proceed  then  to  inquire  what  the  rules  of  international  law  pre- 
scribe concerning  the  change  of  statvs  of  the  plaintiff  wrought  by 
the  law  of  the  territory  of  Wisconsin. 

It  is  generally  agreed  by  writers  upon  international  law,  and  the 
rule  has  been  judicially  applied  in  a  great  number  of  cases,  that 
wherever  any  question  may  arise  concerning  the  «^a^t^  of  a  person, 
it  must  be  determined  according  to  that  law  which  has  next  pre- 
viously rightfully  operated  on  and  fixed  that  stains.  And,  further, 
that  the  laws  of  a  country  do  not  rightfully  operate  upon  and  fix  the 
status  of  persons  who  are  within  its  limits  in  itinere,  or  who  are  abid- 
ing there  for  definite  temporary  purposes,  as  for  health,  curiosity, 
or  occasional  business;  that  these  laws,  known  to  writers  on  public 
and  private  international  law  as  personal  statutes,  operate  only  on 
the  inhabitants  of  the  country.  Not  that  it  is  or  can  be  denied 
that  each  independent  nation  may,  if  it  thinks  fit,  apply  them  to 
all  persons  within  their  limits.  But  when  this  is  done,  not  in  con- 
formity with  the  principles  of  international  law,  other  States  are  not 
understood  to  be  willing  to  recognize  or  allow  effect  to  such  appli- 
cations of  personal  statutes. 

It  becomes  necessary,  therefore,  to  inquire  whether  the  operation 
of  the  laws  of  the  territory  of  Wisconsin  upon  the  status  of  the 
plaintiff  was  or  was  not  such  an  operation  as  these  principles  of  in- 
ternational law  require  other  States  to  recognize  and  allow  effect  to. 

And  this  renders  it  needful  to  attend  to  the  particular  facts  and 
circumstances  of  this  case. 

*  It  appears  that  this  case  came  on  for  trial  before  the  cir-  [  *  596  ] 
cuit  court  and  a  jury,  upon  an  issue,  in  substance,  whether 
tlie  i)laintiff,  together  with  his  wife  and  children,  were  the  slaves  of 
the  defendant. 

The  court  instructed  the  jury  that,  ''upon  the  facts  in  this  case, 
the  law  is  with  the  defendant."  This  withdrew  from  the  jury  the 
consideration  and  decision  of  every  matter  of  fact.  The  evidence 
in  the  case  consisted  of  written  admissions,  signed  by  the  counsel 
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of  the  parties.  If  the  case  had  been  submitted  to  the  judgment  of 
the  court,  upon  an  agreed  statement  of  facts,  entered  of  record,  in 
place  of  a  special  yerdict,  it  would  have  been  necessary  for  the  court 
below,  and  for  this  court,  to  pronounce  its  judgment  solely  on  thase 
facts,  thus  agreed,  without  imferring  any  other  facts  therefrom.  By 
the  rules  of  the  common  law  applicable  to  such  a  case,  and  by  force 
of  the  seventh  article  of  the  amendments  of  the  constitution,  this 
court  is  precluded  from  finding  any  fact  not  agreed  to  by  the  par- 
ties on  the  record.  No  submission  to  the  court  on  a  statement  of 
facts  was  made.  It  was  a  trial  by  jury,  in  which  certain  admis- 
sions, made  by  the  parties,  were  the  evidence.  The  jury  were  not 
only  competent,  but  were  bound  to  draw  from  that  evidence  every 
inference  which,  in  their  judgment,  exercised  according  to  the  rules 
of  law,  it  would  warrant.  The  circuit  court  took  from  the  jury  the 
power  to  draw  any  inferences  from  the  admissions  made  by  the  par- 
ties, and  decided  ihe  case  for  the  defendant.  This  course  can  be 
justified  here,  if  at  all,  only  by  its  appearing  that  upon  the  facts 
agreed,  and  all  such  inferences  of  fact  favorable  to  the  plaintifi*'s 
case,  as  the  jury  might  have  been  warranted  in  drawing  from  those 
admissions,  the  law  was  with  the  defendant.  Otherwise,  the  plain- 
tiflf  would  be  deprived  of  the  benefit  of  his  trial  by  jury,  by  whom, 
for  aught  we  can  know,  those  inferences  favorable  to  liis  case  would 
have  been  drawn. 

The  material  facts  agreed,  bearing  on  this  part  of  the  case,  are, 
that  Dr.  Emerson,  the  plaintiff's  master,  resided  about  two  years 
at  the  military  post  of  Fort  Snelling,  being  a  surgeon  in  the  army 
of  the  United  States,  his  domicile  of  origin  being  unknown ;  and 
what,  if  anything,  he  had  done,  to  preserve  or  change  his  domicile 
prior  to  his  residence  at  Rock  Island,  being  also  unknown. 

Now,  it  is  true,  that  under  some  circumstances  the  residence  of  a 
military  officer  at  a  particular  place,  in  the  discharge  of  his  official 
duties,  does  not  amount  to  the  acquisition  of  a  technical  domicile. 
But  it  cannot  be  affirmed,  with  correctness,  that  it  never  does. 
There  being  actual  residence,  and  this  being  presumptive 
[  *  597  ]  evidence  of  domicile,  all  the  circumstances  *  of  the  case  must 
be  considered,  before  a  legal  conclusion  can  be  reached,  that 
his  place  of  residence  is  not  his  domicile.  If  a  military  officer  sta- 
tioned at  a  particular  post  should  entertain  an  expectation  that  his 
residence  there  would  be  indefinitely  protracted,  and  in  consequence 
should  remove  his  family  to  the  place  where  his  duties  were  to  be 
discharged,  form  a  permanent  domestic  establishment  there,  exer- 
cise there  the  civil  rights  and  discharge  the  civil  duties  of  an  in- 
habitant, while  he  did  no  act  and  manifested  no  intent  to  have  a 
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domicile  elsewhere,  I  think  no  one  would  say  that  the  mere  fact  that 
he  was  himself  liable  to  be  called  away  by  the  orders  of  the  gov- 
ernment would  prevent  his  acquisition  of  a  technical  domicile  at  tlie 
place  of  the  residence  of  himself  and  his  family.  In  other  words, 
I  do  not  think  a  military  officer  incapable  of  acquiring  a  domicile. 
(Bruce  v,  Bruce,  2  Bos.  and  Pul.  230 ;  Munroe  v.  Douglass,  5  Mad. 
Ch.  R.  232.)  This  being  so,  this  case  stands  thus:  there  was  evi- 
dence before  the  jury  that  Emerson  resided  about  two  years  at  Fort 
Snelliug,  in  the  territory  of  Wisconsin.  This  may  or  may  not  have 
been  with  such  intent  as  to  make  it  his  technical  domicile.  The  pre- 
sumption is  that  it  was.  It  is  so  laid  down  by  this  court,  in  Ennis 
V,  Smith,  (14  How.,)  and  the  authorities  in  support  of  the  position 
are  there  referred  to.  His  intent  was  a  question  of  fact  for  the 
jury.     (Fitchburg  v,  Winchendon,  4  Cush.  190.) 

The  case  was  taken  from  the  jury.  If  they  had  power  to  find 
that  the  presumption  of  the  necessary  intent  had  not  been  rebutted, 
we  cannot  say,  on  this  record,  that  Emerson  had  not  his  technical 
domicile  at  Fort  Snelling.  But,  for  reasons  which  I  shall  now 
proceed  to  give,  I  do  not  deem  it  necessary  in  this  case  to  determine 
the  question  of  the  technical  domicile  of  Dr.  Emerson. 

It  must  be  admitted  that  the  inquiry  whether  the  law  of  a  par- 
ticular country  has  rightfully  fixed  tlie  status  of  a  person,  so  that 
in  accordance  with  the  principles  of  international  law  that  status 
should  be  recognized  in  other  jurisdictions,  ordinarily  depends  on 
the  question  whether  the  person  was  domiciled  in  the  country 
whose  laws  are  asserted  to  have  fixed  his  status.  But,  in  the 
United  States,  questions  of  this  kind  may  arise,  where  an  attempt 
to  decide  solely  with  reference  to  technical  domicile,  tested  by  the 
rules  which  are  applicable  to  changes  of  places  of  abode  from  one 
country  to  another,  would  not  be  consistent  with  sound  principles. 
And,  in  my  judgment,  this  is  one  of  those  cases. 

The  residence  of  the  plaintiff,  who  was  taken  by  his  master.  Dr. 
Emerson,  as  a  slave,  from  Missouri  to  the  State  of  Illinois,  and 
thence  to  the  territory  of  Wisconsin,  must  be  deemed  to 
*  have  been  for  the  time  being,  and  until  he  asserted  his  [  *  598  ] 
own  separate  intention,  the  same  as  the  residence  of  his 
master ;  and  the  inquiry,  whether  the  personal  statutes  of  the  ter- 
ritory were  rightfully  extended  over  the  plaintiff,  and  ought,  in 
accordance  with  the  rules  of  .international  law,  to  be  allowed  to  fix 
his  status^  must  depend  upon  the  circumstances  under  which  Dr. 
Emerson  went  into  that  territory,  and  remained  there;  and  upon 
the  further  question,  whether  anything  was  there  rightfully  done 
by  the  plaintiff  to  cause  those  personal  statutes  to  operate  on  him. 
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Dr.  Emerson  was  an  oflScer  in  the  army  of  the  United  States. 
He  went  into  the  territory  to  discharge  his  duty  to  the  United 
States.  The  place  was  out  of  the  jurisdiction  of  any  particular 
State,  and  within  the  exclusive  jurisdiction  of  the  United  States. 
It  does  not  appear  where  the  domicile  of  origin  of  Dr.  Emerson 
was,  nor  whether  or  not  he  had  lost  it,  and  gained  another  domi- 
cile, nor  of  what  particular  State,  if  any,  he  was  a  citizen. 

On  what  ground  can  it  be  denied  that  all  valid  laws  of  the  United 
States,  constitutionally  enacted  by  congress  for  the  government  of 
the  territory,  rightfully  extended  over  an  officer  of  the  United  States 
and  his  servant  who  went  into  the  territory  to  remain  there  for  an 
indefinite  length  of  time,  to  take  part  in  its  civil  or  military  affairs? 
They  were  not  foreigners,  coming  from  abroad.  Dr.  Emerson  was 
a  citizen  of  the  country  which  had  exclusive  jurisdiction  over  the 
territory;  and  not  only  a  citizen,  but  he  went  there  in  a  public 
capacity,  in  the  sefvice  of  the  same  sovereignty  which  made  the 
laws.  Whatever  those  laws  might  be,  whether  of  the  kind  denom- 
inated personal  statutes,  or  not,  so  far  as  they  were  intended  by 
the  legislative  will,  constitutionally  expressed,  to  operate  on  him 
and  his  servant,  and  on  the  relations  between  them,  they  had  a 
riglitful  operation,  and  no  other  State  or  country  can  refuse  to  allow 
that  those  laws  might  rightfully  operate  on  the  plaintiff  and  his 
servant,  because  such  a  refusal  would  be  a  denial  that  the  United 
States  coxild,  by  laws  constitutionally  enacted^  govern  their  own 
servants,  residing  on  their  own  territory,  over  which  the  United 
States  had  the  exclusive  control,  and  in  respect  to  which  they  are 
an  independent  sovereign  power.  Whether  the  laws  now  in  ques- 
tion were  constitutionally  enacted,  I  repeat  once  more,  is  a  separate 
question.  But,  assuming  that  they  were,  and  that  they  operated 
directly  on  the  etatus  of  the  plaintiff,  I  consider  that  nu  other  State 
or  country  could  question  the  rightful  power  of  the  United  States 
so  te  legislate,  or,  consistently  with  the  settled  rules  of 
[*599  ]  international  law,  could  refuse  to  recognize  the  effects  *of 
such  legislation  upon  the  etcUus  of  their  officers  and  ser- 
vants, as  valid  everywhere. 

This  alone  would,  in  my  apprehension,  be  sufficient  to  decide 
this  question.    ' 

But  there  are  other  facts  stated  on  the  record  which  should  not 
be  passed  over.  It  is  agreed  that,  in  the  year  1836,  the  plaintiff, 
while  residing  in  the  territory,  was  married,  with  the  consent  of 
Dr.  Emerson,  to  Harriet,  named  in  the.  declaration  as  his  wife,  and 
that  Eliza  and  Lizzie  were  the  children  of  that  marriage,  the  first 
named  having  been  born  on  the  Mississippi  river,  north  of  the  line 
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of  Missouri,  and  the  other  having  been  born  after  their  return  to 
Missouri.  And  the  inquiry  is,  whether,  after  the  marriage  of  tlie 
plaintiff  in  the  territory,  with  the  consent  of  Dr.  Emerson,  any 
other  State  or  country  can,  consistently  with  the  settled  rules  of 
international  law,  refuse  to  recognize  and  treat  him  as  a  free  man, 
when  suing  for  the  liberty  of  himself,  his  wife,  and  the  children  of 
that  marriage.  It  is  in  reference  to  his  status,  as  viewed  in  other 
States  and  countries,  that  the  contract  of  marriage  and  the  birth  of 
children  becomes  strictly  material.  At  the  same  time,  it  is  proper 
to  observe  that  the  female  to  whom  he  was  married  having  been 
taken  to  the  same  military  post  of  Fort  Snelling  as  a  slave,  and 
Dr.  Emerson  claiming  also  to  be  her  master  at  the  time  of  her 
marriage,  her  status,  and  that  of  the  children  of  the  marriage,  are 
also  affected  by  the  same  considerations. 

If  the  laws  of  congress  governing  the  territory  of  Wisconsin  were 
constitutional  and  valid  laws,  there  can  be  no  doubt  these  parties 
were  capable  of  contracting  a  lawful  marriage,  attended  with  all 
the  usual  civil  rights  and  obligations  of  that  condition.  In  that 
territory  they  were  absolutely  free  persons,  having  full  capacity  to 
enter  into  the  civil  contract  of  marriage. 

It  is  a  principle  of  international  law,  settled  beyond  controversy 
*  in  England  and  America,  that  a  marriage,  valid  by  the  law  of  the 
place  where  it  was  contracted,  and  not  in  fraud  of  the  law  of  any 
other  place,  is  valid  everywhere;  and  that  no  technical  domicile  at 
the  place  of  the  contract  is  necessary  to  make  it  so.  (See  Bishop 
on  Mar.  and  Div.  125-129,  where*the  cases  are  collected.) 

If,  in  Missouri,  the  plaintiff  were  held  to  be  a  slave,  the  validity 
and  operation  of  his  contract  of  marriage  must  be  denied.  He  can 
have  no  legal  rights  ;  of  course,  not  those  of  a  husband  and  father. 
And  the  same  is  true  of  his  wife  and  children.  The  denial  of  his 
rights  is  the  denial  of  theirs.  So  that,  though  lawfully  married  in 
the  territory,  when  they  came  out  of  it,  into  the  State  of 
Missouri,  they  were  no  longer  *  husband  and  wife;  and  a  [  *  600  ] 
child  of  that  lawful  marriage,  though  born  under  the  same 
-  dominion  where  its  parents  contracted  a  lawful  marriage,  is  not  the 
fruit  of  that  marriage,  nor  the  child  of  its  father,  but  subject  to  the 
maxim,  partus  sequitur  ventrem. 

It  must  be  borne  in  mind  that  in  this  case  there  is  no  ground  for 
the  inquiry,  whether  it  be  the  will  of  the  State  of  Missouri  not  to 
recognize  the  validity  of  the  marriage  of  a  fugitive  slave,  who  es- 
capes into  a  State  or  country  where  slavery  is  not  allowed,  and 
there  contracts  a  marriage;  or  the  validity  of  such  a  marriage, 
where  the  master,  being  a  citizen  of  the  State  of  Missouri,  volunta* 
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rily  goes  with  his  slave,  in  itinere,  into  a  States  or  country  which 
does  not  permit  slavery  to  exist,  and  the  slave  there  contracts  raar- 
riage  without  the  consent  of  his  master ;  for  in  this  case,  it  is 
agreed,  Dr.  Emerson  did  consent;  and  no  further  question  can 
arise  concerning  his  rights,  so  far  as  their  assertion  is  inconsistent 
with  the  validity  of  the  marriage.  Nor  do  I  know  of  any  ground 
for  the  assertion  that  this  marriage  was  in  fraud  of  any  law  of  Mis- 
souri. It  has  heen  held  hy  this  court,  that  a  bequest  of  property 
by  a  master  to  his  slave,  by  necessary  implication  entitles  the  slave 
to  his  freedom;  because,  only  as  a  freeman  could  he  take  and  hold 
the  bequest.  (Legrand  r.  Darnall,  2  Pet.  R.  664.)  It  has  also 
been  held,  that  when  a  master  goes  with  his  slave  to  reside  for  an 
indefinite  period  in  a  State  where  slavery  is  not  tolerated,  this 
operates  as  an  act  of  manumission ;  because  it  is  sufficiently  expres- 
sive of  the  consent  of  the  master  that  the  slave  should  be  free.  (2 
Marshall's  Ken.  R.  470;  14  Martin's  Louis.  R.  401.) 

What,  then,  shall  we  say  of  the  consent  of  the  master,  that  the 
slave  may  contract  a  lawful  marriage,  attended  ^ith  all  the  civil 
rights  and  duties  which  belong  to  that  relation ;  that  he  may  enter 
into  a  relation  which  none  but  a  free  man  can  assume — a  relation 
which  involves  not  only  the  rights  and  duties  of  the  slave,  but 
those  of  the  other  party  to  the  contract,  and  of  their  descendants  to 
the  remotest  generation?  In  my  judgment,  there  can  be  no  more 
eflFectual  abandonment  of  the  legal  rights  of  a  master  over  his  slave, 
than  by  the  consent  of  the  master  that  the  slave  should  enter  into 
a  contract  of  marriage,  in  a  free  State,  fittended  by  all  the  civil 
rights  and  obligations  which  belong  to  that  condition. 

And  any  claim  by  Dr.  Emerson,  or  any  one  claiming  under  him, 
the  effect  of  which  is  to  deny  the  validity  of  this  marriage,  and  the 
lawful  paternity  of  the  children  born  from  it,  wherever  asserted,  is, 
in  my  judgment,  a  claim  inconsistent  with  good  faith  and  sound 
reason,  as  well  as  with  the  rules  of  international  law.  And 
[*  601  ]  I  go  further:  in  my  opinion,  a  law  of  the  State  *of  Mis- 
souri, which  should  thus  annul  a  marriage,  lawfully  con- 
tracted by  these  parties  while  resident  in  Wisconsin,  not  in  fraud 
of  any  law  of  Missouri,  or  of  any  right  of  Dr.  Emerson,  who  con- 
sented thereto,  would  be  a  law  impairing  the  obligation  of  a  con- 
tract, and  within  the  prohibition  of  the  constitution  of  the  United 
States.     (See  4  Wheat.  629,  695,  696.) 

To  avoid  misapprehension  on  this  important  and  difficult  subject, 
I  will  state,  distinctly,  the  conclusions  at  which  I  have  arrived. 
They  are: 

First.  The  rules  of  international  law  respecting  the  emancipation 
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of  slaves,  by  the  rightful  operation  of  the  laws  of  another  State  or 
country  upon  the  status  of  the  slave,  while  resident  in  such  foreign 
State  or  country,  are  part  of  the  common  law  of  Missouri,  ami  have 
not  been  abrogated  by  any  statute  law  of  that  State. 

Second,  The  laws  of  the  United  States,  constitutionally  enacted, 
which  operated  directly  on  and  changed  the  status  of  a  slave  coming 
into  the  territory  of  Wisconsin  with  his  master,  who  went  thither 
to  reside  for  an  indefinite  length  of  time,  in  the  performance  of  his 
duties  as  an  oflScer  of  the  United  States,  had  a  rightful  operation  on 
the  status  of  the  slave,  and  it  is  in  conformity  with  the  rules  of 
international  law  that  this  change  of  status  should  be  recognized 
everywhere. 

Third,  The  laws  of  the  United  States,  in  operation  in  the  terri- 
tory of  Wisconsin  at  the  time  of  the  plaintiff's  residence  there,  did 
act  directly  on  the  status  of  the  plaintiff,  and  change  his  status  to 
that  of  a  free  man. 

Fourth.  The  plaintiff  and  his  wife  were  capable  of  contracting, 
and,  with  the  consent  of  Dr.  Emerson,  did  contract  a  marriage  in 
that  territory,  valid  under  its  laws;  and  the  validity  of  this  mar- 
riage cannot  be  questioned  in  Missouri,  save  by  showing  that  it  was 
in  fraud  of  the  laws  of  that  State,  or  of  some  right  derived  from 
them;  which  cannot  be  shown  in  this  case,  because  the  master  con- 
sented to^it. 

Fifth,  That  the  consent  of  the  master  that  his  slave,  residing  in 
a  country  which  does  not  tolerate  slavery,  may  enter  into  a  lawful 
contract  of  marriage,  attended  with  the  civil  rights  and  duties 
which  belong  to  that  condition,  is  an  effectual  act  of  emancipation. 
And  the  law  does  not  enable  Dr.  Emerson,  or  any  one  claiming 
under  him,  to  assert  a  title  to  the  married  persons  as  slaves,  and 
thus  destroy  the  obligation  of  the  contract  of  marriage,  and  bas- 
tardize their  issue,  and  reduce  them  to  slavery. 

But  it  is  insisted  that  the  supreme  court  of  Missouri  has  settled 
this  case  by  its  decision  in  Scott  V.  Emerson,  (15  Missouri 
Reports,  576 ;)  and  that  this  decision  is  in  conformity  *  with  [  *  602  ] 
the  weight  of  authority  elsewhere,  and  with  sound  princi- 
ples. If  the  supreme  court  of  Missouri  had  placed  its  decision  on 
the  ground  that  it  appeared  Dr.  Emerson  never  became  domiciled 
in  the  territory,  and  so  its  laws  could  not  rightfully  operate  on  him 
and  his  slave;  and  the  facts  that  he  went  there  to  reside  indefi- 
nitely, as  an  officer  of  the  United  States,  and  that  the  plaintiff  was 
lawfully  married  there,  with  Dr.  Emerson's,  consent,  were  left  out 
of  view,  the  decision  would  find  support  in  other  cases,  and  I  might 
not  be  prepared  to  deny  its  correctness.     But  the  decision  is  not 
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rested  on  this  ground.  The  domicile  of  Dr.  Emerson  in  that  terri- 
tory is  not  questioned  in  that  decision;  and  it  is  placed  on  a  broad 
denial  of  the  operation,  in  Missouri,  of  the  law  of  any  foreign  State 
or  country  upon  the  stattis  of  a  slave,  going  with  his  master  from 
Missouri  into  such  foreign  State  or  country,  even  though  they  went 
thither  to  become,  and  actually  became,  permanent  inhabitants  of 
such  foreign  Stat«  or  country,  the  laws  whereof  acted  directly  on 
the  stattis  of  the  slave,  and  changed  his  status  to  that  of  a  freeman. 

To  the  correctness  of  such  a  decision  I  cannot  assent.  In  my 
judgment,  the  opinion  of  the  majority  of  the  court  in  that  case  is 
in  conflict  with  its  previous  decisions,  with  a  great  weight  of  judi- 
cial authority  in  other  slaveholding  States,  and  with  fundamental 
principles  of  private  international  law.  Mr.  Chief  Justice  Gamble, 
in  his  dissenting  opinion  in  that  case,  said: 

'*I  regard  the  question  as  conclusively  settled  by  repeated  adju- 
dications of  this  court;  and  if  I  doubted  or  denied  the  propriety  of 
those  decisions,  I  would  not  feel  myself  any  more  at  liberty  to  over- 
turn them,  than  I  would  any  other  series  of  decisions  by  which  the 
law  upon  any  other  question  had  been  settled.  There  is  with  me 
nothing  in  the  law  of  slavery  which  distinguishes  it  from  the  law 
on  any  other  subject,  or  allows  any  more  accommodation  to  the 
temporary  excitements  which  have  gathered  around  it.  *  *  * 
*  *  *  But  in  the  midst  of  all  such  excitement,  it  is  proper  that 
the  judicial  mind,  calm  and  self-balanced,  should  adhere  to  princi- 
ples established  when  there  was  no  feeling  to  disturb  the  view  of 
the  legal  questions  upon  which  the  rights  of  parties  depend." 

*'In  this  State,  it  has  been  recognized  from  the  beginning  of  the 
government  as  a  correct  position  in  law,  that  the  master  who  takes 
his  slave  to  reside  in  a  State  or  territory  where  slavery  is  prohibited, 
thereby  emancipates  his  slave."  (Winney  v.  Whitesides,  1  Mo. 
473;  Le  Grange  v.  Chouteau,  2  Mo.  20;  Milley  v.  Smith,  lb. 
36;  Ralph  v,  Duncan,  3  Mo.  194;  Julia  v.  McKinney,  lb.  270; 
Nat  V.  Ruddle,  lb.  400 ;  Rachel  v.  Walker,  4  Mo.  350 ;  Wilson  v. 

Melvin,  592.) 
[  *  603  ]       *  Chief  Justice  Gamble  has  also  examined  the  decisions 
of  the  courts  of  other  States  in  which  slavery  is  estab- 
lished, and  finds  them  in  accordance  with  these  preceding  decisions 
of  the  supreme  court  of  Missouri  to  which  he  refers. 

It  would  be  a  useless  parade  of  learning  for  me  to  go  over  the 
ground  which  he  has  so  fully  and  ably  occupied. 

But  it  is  further  insisted  we  are  bound  to  follow  this  decision.  I 
do  not  think  so.  In  this  case,  it  is  to  be  determined  what  laws  of 
the  United  States  were  in  operation  in  the  territory  of  Wisconsin, 
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and  what  was  their  effect  on  the^statua  of  the  plaintiff.  Could  the 
plaintiff  contract  a  lawful  marriage  there?  Does  any  law  of  the 
State  of  Missouri  impair  the  obligation  of  that  contract  of  mar- 
riage, destroy  his  rights  as  a  husband,  bastardize  the  issue  of  the 
marriage,  and  reduce  them  to  a  state  of  slavery? 

These  questions,  which  arise  exclusively  under  the  constitution 
and  l^ws  of  the  United  States,  this  court,  under  the, constitution 
and  laws  of  the  United  States,  has  the  rightful  authority  finally  to 
decide.  And  if  we  look  beyond  these  questions,  we  come  to  the 
consideration  wbether  the  rules  of  international  law,  which  are  part 
of  the  laws  of  Missouri  until  displaced  by  some  statute  not  alleged 
to  exist,  do  or  do  not  require  the  static  of  the  plaintiff,  as  fixed  by 
the  laws  of  the  territory  of  Wisconsin,  to  be  recognized  in  Missouri. 
Upon  such  a  question,  not  depending  on  any  statute  or  local  usage, 
but  on  principles  of  universal  jurisprudence,  this  court  has  repeat- 
edly asserted  it  could  not  bold  itself  bound  by  the  decisions  of  State 
courts,  however  great  respect  might  be  felt  for  their  learning, 
ability,  and  impartiality.  (See  Swift  v.  Tyson,  16  Peters's  R.  1; 
Carpenter  v.  The  Providence  Ins.  Co. ,  lb.  495 ;  Foxcroft  v.  Mallet, 
4  How.  353;  Bowan  v.  Runnels,  5  How.  134.) 

Some  reliance  has  been  placed  on  the  fact  that  the  decision  in  the 
supreme  court  of  Missouri  was  between  these  parties,  and  the  suit 
there  was  abandoned  to  obtain  another  trial  in  the  courts  of  the 
United  States. 

In  Homer  v.  Brown,  (16  How.  354,)  this  court  made  a  decision 
upon  the  construction  of  a  devise  of  lands,  in  direct  opposition  to 
the  unanimous  opinion  of  the  supreme  court  of  Massachusetts,  be- 
tween the  same  parties,  respecting  the  same  subject-matter — the 
claimant  having  become  nonsuit  in  the  State  court,  in  order  to 
bring  his  action  in  the  circuit  court  of  the  United  States.  I  did 
not  sit  in  that  case,  having  been  of  counsel  for  one  of  the  parties 
while  at  the  bar ;  but,  on  examining  the  report  of  the  argument 
of  the  counsel  for  the  plaintiff  in  error,  I  find  they  made  the  point, 
that  this  court  ought  to  give  effect  to  the  construction  put 
upon  the  will  by  the  State  *  court,  to  the  end  that  rights  [  *  604  ] 
respecting  lands  may  be  governed  by  one  law,  and  that  the 
law  of  the  place  where  the  lands  are  situated  ;  that  they  referred  to 
the  State  decision  of  the  case,  reported  in  3  Cushing,  390,  and  to 
many  decisions  of  this  court.  But  this  court  does  not  seeui  to 
have  considered  the  point  of  sufficient  importance  to  notice  it  in 
their  opinions.  In  Millar  v.  Austin,  (13  How.  218,)  an  action  was 
brought  by  the  indorsee  of  a  written  promise.  The  question  wa«,. 
whether  it  was  negotiable  under  a  statute  of  Ohio.     The  supreme 
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court  of  that  State  having  decided  it  was  not  negotiable,  the  plain- 
tiff became  nonsuit,  and  brought  his  action  in  the  circuit  court  of 
the  United  States.  The  decision  of  the  supreme  court  of  the  State, 
reported  in  4  Ves.  L.  J.  527,  was  relied  on.  This  court  unanimously 
lield  the  paper  to  be  negotiable. 

When  the  decisions  of  the  highest  court  of  a  State  are  directly  in 
conflict  with  each  other,  it  has  been  repeatedly  held,  here,  that  the 
last  decision  is  not  necessarily  to  be  taken  as  the  rule.  (State  Bank 
V,  Knoop,  16  How.  369;  Pease  v.  Peck,  18  How.  599.) 

To  these  considerations  I  desire  to  add,  that  it  was  not  made 
known  to  the  supreme  court  of  Missouri,  so  far  as  appears,  that  the 
plaiutiflF  was  married  in  Wisconsin  with  the  consent  of  Dr.  Emer- 
son, and  it  is  not  made  known  to  us  that  Dr.  Emerson  was  a  citizen 
of  Missouri,  a  fact  to  which  that  court  seem  to  have  attached  much 
importance. 

Sitting  here  to  administer  the  law  between  these  parties,  I  do 
not  feel  at  liberty  to  surrender  my  own  convictions  of  what  the  law 
requires,  to  the  authority  of  the  decision  in  15  Missouri  Reports. 

I  have  thus  far  assumed,  merely  for  the  purpose  of  the  argument, 
that  the  laws  of  the  United  States,  respecting  slavery  in  this  ter- 
ritory, were  constitutionally  enacted  by  congress.  It  remains  to 
inquire  whether  they  are  constitutional  and  binding  laws. 

In  the  argument  of  this  part  of  the  case  at  bar,  it  was  justly  con- 
sidered by  all  the  counsel  to  be  necessary  to  ascertain  the  source  of 
the  power  of  congress  over  the  territory  belonging  to  the  United 
States.  Until  this  is  ascertained,  it  is  not  possible  to  determine 
the  extent  of  that  power.  On  the  one  side  it  was  maintained  that 
the  constitution  contains  no  express  grant  of  power  to  organize  and 
govern  what  is  now  known  to  the  laws  of  the  United  States  as  a 
territory.  That  whatever  power  of  this  kind  exists,  is  derived  by 
implication  from  the  capacity  of  the  United  States  to  hold  and  ac- 
quire territory  out  of  the  limits  of  any  State,  and  the  necessity  for 

its  having  some  government. 
[  *  605  ]       *0n  the  other  side,  it  was  insisted  that  the  constitution 
has  not  failed  to  make  an  express  provision  for  this  end, 
and  that  it  is  found  in  the  third  section  of  the  fourth  article  of  the 
constitution. 

To  determine  which  of  these  is  the  correct  view,  it  is  needful  to 
advert  to  some  facts  respecting  this  subject,  which  existed  when  the 
constitution  was  framed  and  adopted.  It  will  be  found  that  these 
facts  not  only  shed  much  light  on  the  question,  whether  the  framers 
of  the  constitution  omitted  to  make  a  provision  concerning  the  power 
of  congress  to  organize  and  govern  territories,  but  they  will  also 
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aid  in  the  construction  of  any  provision  which  may  have  been  made 
respecting  this  subject. 

Under  the  confiederation,  the  unsettled  territory  within  the  limits 
of  the  United  States  had  been  a  subject  of  deep  interest.  Some  of 
the  States  insisted  that  these  lands  were  within  their  chartered 
boundaries,  and  that  they  had.  succeeded  to  the  title  of  the  crown 
to  the  soil.  On  thS  other  hand,  it  was  argued  that  the  vacant 
lands  had  been  acquired  by  the  United  States,  by  the  war  carried 
on  by  them  under  a  common  government,  and  for  the  common  in- 
terest. 

This  dispute  was  further  complicated  by  unsettled  questions  of 
boundary  among  several  States.  It  not  only  delayed  the  accession 
of  Maryland  to  the  confederation,  but  at  one  time  seriously  threat- 
ened its  existence.  (5  Jour,  of  Cong.  208,  442.)  Under  the  pres- 
sure of  these  circumstances,  congress  earnestly  recommended  to  the 
several  States  a  cession  of  their  claims  and  rights  to  the  United 
States..  (5  Jour,  of  Cong.  442.)  And  before  the  constitution  was 
framed,  it  had  been  begun.  That  by  New  York  had  been  made  on 
the  Ist  day  of  March,  1781 ;  that  of  Virginia  on  the  Ist  day  of 
March,  1784;  that  of  Massachusetts  on  the  19th  day  of  April,  1785; 
that  of  Connecticut  on  the  14th  day  of  September,  1786  ;  that  of 
South  Carolina  on  the  8th  day  of  August,  1787,  while  the  conven- 
tion for  framing  the  constitution  was  in  session. 

It  is  very  material  to  observe,  in  this  connection,  that  each  of 
these  acts  cedes,  in  terms,  to  the  United  States,  as  well  the  juris- 
diction as  the  soil. 

It  is  also  equally  important  to  note  that,  when  thp  constitution 
was  framed  and  adopted,  this  plan  of  vesting  in  the  United  States, 
for  the  common  good,  the  great  tracts  of  ungranted  lands  claimed 
by  the  several  States,  in  which  so  deep  an  interest  was  felt,  was  yet 
incomplete.  It  remained  for  North  Carolina  and  Georgia  to  cede 
their  extensive  and  valuable  claims.  These  were  made,  bv  North 
Carolina  on  the  25th  day  of  February,  1790,  and  by  Geor- 
gia on  the  24th  day  of  April,  *  1802.  The  terms  of  [*606] 
these  last-mentioned  cessions  will  hereafter  be  noticed  in 
another  connection ;  hut  I  observe  hero  that  each  of  them  distinctly 
shows,  upon  its  face,  that  they  were  not  only  in  execution  of  the 
general  [)lan  proposed  by  the  congress  of  the  confederation,  but  of 
a  formed  purpose  of  each  of  these  States,  existing  when  the  assent 
of  their  respective  people  was  given  to  the  constitution  of  the  United 
States. 

It  appears,  then,  that  when  the  federal  constitution  was  framed, 
and  presented  to  the  people  of  the  several  States  for  their  consid- 
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eration,  the  unsettled  territory  was  viewed  as  justly  applicable  to 
the  common  benefit,  80  far  as  it  then  had  or  might  attain  there* 
after  a  pecuniary  value ;  and  so  far  as  it  might  become  the  seat  of 
new  States,  to  be  admitted  into  the  Union  upon  an  equal  footing 
with  the  original  States.  And  also  that  the  relations  of  the  United 
States  to  that  unsettled  territory  were  of  different  kinds.  The  titles 
of  the  States  of  New  York,  Virginia,  Massachusetts,  Connecticut, 
and  South  Carolina,  as  well  of'  soil  as  of  jurisdiction,  had  been 
transferred  to  the  United  States.  North  Carolina  and  Georgia  had 
not  actually  made  transfers,  but  a  confident  expectation,  founded 
on  their  appreciation  of  the  justice  of  the  general  claim,  and  fully 
justified  by  the  results,  was  entertained,  that  these  cessions  would 
be  made.  The  ordinance  of  1787  had  made  provision  for  the  tem- 
porary government  of  so  much  of  the  territory  actually  ceded  as  lay 
northwest  of  the  river  Ohio. 

But  it  must  have  been  apparent,  both  to  the  framers  of  the  con- 
stitution and  the  people  of  the  several  States  who  were  to  act  upon 
it,  that  the  government  thus  provided  for  could  not  continue,  un- 
less the  constitution  should  confer  on  the  United  States  the  neces- 
sary powers  to  continue  it.  That  temporary  government,  under 
the  ordinance,  was  to  consist  of  certain  officers,  to  be  appointed  by 
and  responsible  to  the  congress  of  the  confederation  ;  their  powers 
had  been  conferred  and  defined  by  the  ordinance.  So  far  as  it  pro- 
vided for  the  temporary  government  of  the  territory, -it  was  an 
ordinary  act  of  legislation,  deriving  its  force  from  the  legislative 
power  of  congress,  and  depending  for  its  vitality  upon  the  continu- 
ance of  that  legislative  power.  But  the  officers  to  be  appointed  for 
the  northwestern  territory,  after  the  adoption  of  the  constitution, 
must  necessarily  be  officers  of  the  United  States,  and  noi  of  the 
congress  of  the  confederation  ;  appointed  and  commissioned  by  the 
President,  and  exercising  powers  derived  from  the  United  States 
under  the  constitution. 
Such  was  the  relation  between  the  United  States  and  the  north- 
western territory,  which  all  reflecting  men  must  have  fore- 
[  *  607  ]  seen  would  exist,  when  the  government  created  by  the  ♦con- 
stitution should  supersede  that  of  the  confederation.  That 
if  the  new  government  should  be  without  power  to  govern  this  ter- 
ritory, it  could  not  appoint  and  commission  officers,  and  send  them 
into  the  territory,  to  exercise  there  legislative,  judicial,  and  execu- 
tive power ;  and  that  this  territory,  which  was  even  then  foreseen 
to  be  so  important,  both  politically  and  financially,  to  all  the  exist- 
ing States,  must  be  left  not  only  without  the  control  of  the  general 
government^  in  respect  to  its  future  political  relations  to  the  rest 
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of  the  States,  but  absolutely  without  any  government,  save  what  its 
inhabitants,  acting  in  their  primary  capacity,  might  from  time  to 
time  create  for  themselves. 

But  this  northwestern  territory  was  not  the  only  territory,  the 
soil  and  jurisdiction  whereof  were  then  understood  to  have  been 
ceded  to  the  United  States.  The  cession  by  South  Carolina,  made 
in  August,  1787,  was  of  *^all  the  territory  included  within  the 
river  Mississippi,  and  a  line  beginning  at  that  part  of  the  said 
river  which  is  intersected  by  the  southern  boundary  of  North  Car- 
olina, and  continuing  along  the  said  boundary  line  until  it  inter- 
sects the  ridge  or  chain  of  mountains  which  divides  the  eastern 
from  the  western  waters ;  then  to  be  continued  along  the  top  of  the 
said  ridge  of  mountains,  until  it  intersects  a  line  to  be  drawn  due 
west  from  the  head  of  the  southern  branch  of  the  Tugaloo  river, 
to  the  said  mountains ;  and  thence  to  run  a  due  west  course  to  the 
river  Mississippi." 

It  is  true  that  by  subsequent  explorations  it  was  ascertained  that 
the  source  of  the  Tugaloo  river,  upon  which  the  title  of  South  Car- 
olina depended,  was  so  far  to  the  northward,  that  the  transfer  con- 
veyed only  a  narrow  slip  of  land,  about  twelve  miles  wide^  lyiug 
on  the  top  of  the  ridge  of  mountains,  and  extending  from  the  north- 
ern boundary  of  Georgia  to  the  southern  boundary  of  North  Caro- 
lina. But  this  was  a  discovery  made  long  after  the  cession,  and 
there  can  be  no  doubt  that  the  State  of  South  Carolina,  in  making 
the  cession,  and  the  congress  in  accepting  it,  viewed  it  as  a  transfer 
to  the  United  States  of  the  soil  and  jurisdiction  of  an  extensive  and 
important  part  of  the  unsettled  territory  ceded  by  the  crown  of  Great 
Britain  by  the  treaty  of  peace,  though  its  quantity  or  extent  then  re- 
mained to  be  ascertained. "*" 

It  must  be  remembered  also,  as  has  been  already  stated,  that  not 
only  was  there  a  confident  expectation  entertained  by  the 
♦other  States,  that  North  Carolina  and  Georgia  would  [*608] 
complete  the  plan  already  so  far  executed  by  New  York, 
Virginia,  Massachusetts,  Connecticut,  and  South  Carolina,  but  that 
the  opinion  was  in  no  small  degree  prevalent,  that  the  just  title  to 
this  '*back  country,"  as  it  was  termed,  had  vested  in  the  United 


*  NoU  by  Mr.  Justice  Curtis.  This  statement  that  some  territory  did  actually  pa«8 
by  this  cession,  is  taken  from  the  opinion  of  the  court,  delivered  by  Mr.  Justice  Wayne, 
in  the  case  of  Howard  v.  Ingersoll,  reported  in  13  How.  406.  It  is  an  obscure  matter, 
and,  on  some  examination  of  it,  I  have  been  led  to  doubt  whether  any  territory 
actnally  passed  by  this  cession.  But  as  the  fact  is  not  important  to  the  aigament,  I 
have  not  thought  it  necessary  further  to  investigate  it. 
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States  by  the  treaty  of  peace^  and  could  not  rightfully  be  claimed 
by  any  individual  State. 

There  is  another  consideration  applicable  to  this  part  of  the  sub- 
ject, and  entitled,  in  my  judgment,  to  great  weight. 

The  congress  of  the  confederation  had  assumed  the  power  Qot 
only  to  dispose  of  the  lands  ceded,  but  to  institute  governments 
and  make  laws  for  their  inhabitants.  In  other  words,  they  had 
proceeded  to  act  under  the  cession,  which,  as  we  have  seen,  was  as 
well  of  the  jurisdiction  as  of  the  soil.  This  ordinance  was  passed 
on  the  13th  of  July,  1187.  The  convention  for  framing  the  consti- 
tution was  then  in  session  at  Philadelphia.  The  proof  is  direct 
and  decisive,  that  it  was  known  to  the  convention.'*'  It  is  equally 
clear  that  it  was  admitted  and  understood  not  to  be  within  the 
legitimate  powers  of  the  confederation  to  pass  this  ordinance. 
(Jefferson's  Works,  vol.  9,  pp.  251,  276;  Federalist,  Nos.  38,  43.) 

The  importance  of  conferring  on  the  new  government  regular 
powers  commensurate  with  the  objects  to  be  attained,  and  thus 
avoiding  the  alternative  of  a  failure  to  execute  the  trust  assumed 
by  the  acceptance  of  the  cessions  made  and  expected,  or  its  execu- 
tion by  usurpation,  could  scarcely  fail  to  b6  perceived.  That  it 
was  in  fact  perceived,  is  clearly  shown  by  the  Federalist,  (No.  38,) 
where  this  very  argument  is  made  use  of  in  commendation  of  the 
constitution. 

Keeping  these  facts  in  view,  it  may  confidently  be  asserted  that 
there  is  very  strong  reason  to  believe,  before  we  examine  the  con- 
stitution itself,  that  the  necessity  for  a  competent  grant  of  power  to 
hr)ld,  dispose  of,  and  govern  territory,  ceded  and  expected  to  be 
ceded,  could  not  have  escaped  the  attention  of  those  who  framed  or 
adopted  the  constitution  ;  and  that  if  it  did  not  escape  their  atten- 
tion, it  could  not  fail  to  be  adequately  provided  for. 

Any  other  conclusion  would  involve  the  assumption  that  a  sub- 
ject of  the  gravest  national  concern,  respecting  which  the  small 
States  felt  so  much  jealousy  that  it  had  been  almost  an  insurmount- 
able obstacle  to  the  formation  of  the  confederation,  and  as  to  which 
all  the  States  had  deep  pecuniary  and  political  interests, 
[  *  609  ]  and  which  had  been  so  recently  and  constantly  *  agitated, 
was  neverthelcFS  overlooked ;  or  that  such  a  subject  was 
not  overlooked,  but  designedly  left  unprovided  for,  though  it  was 
manifestly  a  subject  of  common  concern,  which  belonged  to  the 


*  It  was  poblisbed  in  a  newspaper  at  Philadelphia,  in  May,  and  a  copy  of  it  was 
sent  by  B.  H.  Lee  to  Qen.  Washington,  on  the  15th  of  July.  (See  p.  261,  Cor.  of  Am. 
Bev.,  vol.  4,  and  Writings  of  Washington,  vol.  9,  p.  174.) 
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care  of  the  general  government,  and  adequate  provision  for  which 
could  not  fail  to  be  deemed  necessary  and  proper. 

The  admission  of  new  States,  to  be  framed  out  of  the  ceded  terri- 
tory, early  attracted  the  attention  of  the  convention.  Among  the 
resolutions  introduced  by  Mr.  Randolph,  on  the  29th  of  May,  was 
one  on  this  subject,  (Res.  No.  10,  5  Elliot,  128,)  which,  having 
been  affirmed  in  committee  of  the  whole,  on  the  5th  of  June,  (5 
Elliot,  156,)  and  reported  to  the  convention  on  the  13th  of  June, 
(5  Elliot,  190,)  was  referred  to  the  committee  of  detail,  to  prepare 
the  constitution,  on  the  26th  of  July,  (5  Elliot,  376.)  This  com- 
mittee reported  an  article  for  the  admission  of  new  States  * 'law- 
fully constituted  or  established."  Nothing  was  said  concerning 
the  power  of  congress  to  prepare  or  form  such  States.  This  omis- 
sion struck  Mr.  Madison,  who,  on  the  18th  of  August,  (5  Elliot, 
439,)  moved  for  the  insertion  of  power  to  dispose  of  the  unappro- 
priated lands  of  the  United  States,  and  to  institute  temporary  gov- 
ernments for  new  States  arising  therein. 

On  the  29th  of  August,  (5  Elliot,  492,)  the  report  of  the  com- 
mittee was  taken  up,  and  after  debate,  which  exhibited  great 
diversity  of  views  concerning  the  proper  mode  of  providing  for  the 
subject,  arising  out  of  the  supposed  diversity  of  interests  of  the 
large  and  small  States,  and  between  those  which  had  and  those 
which  had  not  unsettled  territory,  but  no  difference  of  opinion  re- 
specting the  propriety  and  necessity  of  some  adequate  provision  for 
the  subject,  Gouverneur  Morris  moved  the  clause  as  it  stands  in  the 
constitution.  This  met  with  general  approbation,  and  was  at  once 
adopted.     The  whole  section  is  as  follows: 

**New  States  may  be  admitted  by  the  congress  into  this  Union; 
but  no  new  State  shall  be  formed  or  erected  within  the  jurisdiction 
of  any  other  State,  nor  any  State  be  formed  by  the  junction  of  two 
or  more  States,  or  parts  of  States,  without  the  consent  of  the  legis- 
latures of  the  States  concerned,  as  well  as  of  congress. 

**  The  congress  shall  have  power  to  dispose  of  and  make  all  need- 
ful rules  and  regulations  respecting  the  territory  or  other  property 
belonging  to  the  United  States;  and  nothing  in  this  constitution 
shall  be  so  construed  as  to  prejudice  any  claims  of  the  United  States 
or  any  particular  State. '  * 

That  congress  has  some  power  to  institute  temporary  govern- 
ments over  the  territory,  I  believe  all  agree;  and,  if  it  be  admitted 
that  the  necessity  of  some   power  to  govern  the  terri- 
*  tory  of  the  United  States  could  not  and  did  not  escape  [  *  610  ] 
the  attention  of  the  convention  and  the  people,  and  that 
the  necessity  is  so  great,  that,  in  the  absence  of  any  express  grant. 
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it  is  strong  enough  to  raise  an  implication  of  the  existence  of  that 
power,  it  would  seem  to  follow  that  it  is  also  strong  enough  to 
afford  material  aid  in  construing  an  express  grant  of  power  respect- 
ing that  territory ;  and  that  they  who  maintain  the  existence  of  the 
power,  without  finding  any  words  at  all  in  which  it  is  conveyed, 
should  be  willing  to  receive  a  reasonable  interpretation  of  lan- 
guage of  the  constitution,  manifestly  intended  to  relate  to  the 
territory,  and  to  convey  to  congress  some  authority  concerning  it. 

It  would  seem,  also,  that  when  we  find  the  subject-matter  of  the 
growth  and  formation  and  admission  of  new  States,  and  the  disposal 
of  the  territory  for  these  ends,  were  under  consideration,  and  that 
gome  provision  therefor  was  expressly  made,  it  is  improbable  that 
it  would  be^  in  its  terms,  a  grossly  inadequate  provision ;  and  that 
an  indispensably  necessary  power  to  institute  temporary  govern- 
ments, and  to  legislate  for  the  inhabitants  of  the  territory,  was 
passed  silently  by,  and  left  to  be  deduced  from  the  necessity  of  the 
case. 

In  the  argument  at  the  bar,  great  attention  has  been  paid  to  the 
meaning  of  the  word  **  territory." 

Ordinarily,  when  the  territory  of  a  sovereign  power  is  spoken  of, 
it  refers  to  that  tract  of  country  which  is  under  the  political  juris- 
diction of  that  sovereign  power.  Thus  Chief  Justice  Marshall  (in 
United  States  v,  Bevans,  3  Wheat,  386)  says:  ''What,  then,  is  the 
extent  of  jurisdiction  which  a  State  possesses?  We  answer,  without 
hesitation,  the  jurisdiction  of  a  State  is  coextensive  with  its  terri- 
tory." Examples  might  easily  be  multiplied  of  this  use  of  the 
word,  but  they  are  unnecessary,  because  it  is  familiar.  But  the 
word  ''territory"  is  not  used  in  this  broad  and  general  sense  in 
this  clause  of  the  constitution. 

At  the  time  of  the  adoption  of  the  constitution,  the  United  States 
held  a  great  tract  of  country  northwest  of  the  Ohio;  another  tract, 
then  of  unknown  extent,  ceded  by  South  Carolina;  and  a  confident 
expectation  was  then  entertained,  and  afterwards  realized,  that 
they  then  were  or  would  become  the  owners  of  other  great  tracts, 
claimed  by  North  Carolina  and  Georgia.  These  ceded  tracts  lay 
within  the  limits  of  the  United  States,  and  out  of  the  limits  of  any 
particular  State ;  and  the  cessions  embraced  the  civil  and  political 
jurisdiction,  and  so  much  of  the  soil  as  had  not  previously  been 
granted  to  individuals. 

These  words,  "territory  belonging  to  the  United  States," 
['*'  611  ]  *  were  not  used  in  the  constitution  to  describe  an  abstrac- 
tion, but  to  identify  and  apply  to  these  actual  subjects- 
matter  then  existing  and  belonging  to  the  United  States,  and  other 
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similar  subjects  which  might  afterwards  be  acquired ;  and  this  being 
so,  all  the  essential  qualities  and  incidents  attending  such  actual 
subjects  are  embraced  within  the  words  ''territory  belonging  to  the 
United  States,"  as  fully  as  if  each  of  those  essential  qualities  and 
incidents  had  been  specifically  described. 

I  say,  the  essential  qualities  and  incidents.  But  in  determining 
what  were  the  essential  qualities  and  incidents  of  the  subject  with 
which  they  were  dealing,  we  must  take  into  consideration  not  only 
all  the  particular  fietcts  which  were  immediately  before  them,  but 
the  great  consideration,  ever  present  to  the  minds  of  those  who 
framed  and  adopted  the  constitution,  that  they  were  making  a 
frame  of  government  for  the  people  of  the  United  States  and  their 
posterity,  under  which  they  hoped  the  United  States  might  be, 
what  they  have  now  become,  a  great  and  powerful  nation^  possess- 
ing the  power  to  make  war  and  to  conclude  treaties,  and  thus  to 
acquire  territory.  (See  Cerret;.  Pitot,  6  Cr.  336  ;  Am.  Ins.  Co.  v. 
Canter,  1  Pet.  542.)  With  these  in  view,  I  turn  to  examine  the 
clause  of  the  article  now  in  question. 

It  is  said  this  provision  has  no  application  to  any  territory  save 
that  then  belonging  to  the  United  States.  I  have  already  shown 
that,  when  the  constitution  was  framed,  a  confident  expectation 
was  entertained,  which  was  speedily  realized,  that  North  Carolina 
and  Georgia  would  cede  their  claims  to  that  great  territory  whieh 
lay  west  of  those  Stetes.  No  doubt  has  been  suggested  that  the 
first  clause  of  this  same  article,  which  enabled  congress  to  admit 
new  States,  refers  to  and  includes  new  States  to  be  formed  out  of 
this  territory,  expected  to  be  thereafter  ceded  by  North  Carolina 
and  Georgia,  as  well  as  new  States  to  be  formed  out  of  territory 
northwest  of  the  Ohio,  which  then  had  been  ceded  by  Virginia.  It 
must  have  been  seen,  therefore,  that  the  same  necessity  would  exist 
for  an  authority  to  dispose  of  and  make  all  needful  regulations  re* 
specting  this  territory,  when  ceded,  as  existed  for  a  like  authority 
respecting  territory  which  had  been  ceded. 

No  reason  has  been  suggested  why  any  reluctance  should  have 
been  felt,  b}'  the  framers  of  the  constitution,  to  apply  this  provision 
to  all  the  territory  which  might  belong  to  the  United  States,  or 
why  any  distinction  should  have  been  made,  founded  on  the  acci- 
dental circumstance  of  the  dates  of  the  cessions;  a  circumstance  in 
no  way  material  as  respects  the  necessity  for  rules  and 
regulations,  or  the  propriety  of  conferring  *  on  the  con-  [  *  612  ] 
gress  power  to  make  them.  And  if  we  look  at  the  course 
of  the  debates  in  the  convention  on  this  article,  we  shall  find  that 
the  then  unceded  lands^  so  far  from  having  been  left  out  of  view  in 
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adopting  this  article,  constituted,  in  the  minds  of  members,  a  sub* 
ject  of  even  paramount  importance. 

Again,  in  what  an  extraordinary  position  would  the  limitation 
of  this  clause  to  territory  then  belonging  to  the  United  Btates,  place 
the  territory  which  lay  within  the  chartered  limits  of  North  Caro- 
lina and  Georgia.  The  title  to  that  territory  was  then  claimed  by 
those  States,  and  by  the  United  States;  their  respective  claims  are 
purposely  left  unsettled  by  the  express  words  of  this  clause;  and 
when  cessions  were  made  by  those  States,  they  were  merely  of  their 
claims  to  this  territory,  the  United  States  neither  admitting  nor 
denying  the  validity  of  those  claims ;  so  that  it  was  impossible  then, 
and  has  ever  since  remained  impossible,  to  know  whether  this  ter- 
ritory did  or  did  not  then  belong  to  the  United  States;  and,  con- 
sequently, to  know  whether  it  was  within  or  without  the  authority 
conferred  by  this  clause,  to  dispose  of  and  make  rules  and  regula- 
tions respecting  the  territory  of  the  United  States.  This  attributes 
to  the  eminent  men  who  acted  on  this  subject  a  want  of  ability  and 
forecast,  or  a  want  of  attention  to  the  known  facts  upon  which  they 
were  acting,  in  which  I  cannot  concur. 

There  is  not,  in  my  judgment,  anything  in  the  language,  the 
history,  or  the  subject-matter  of  this  article,  which  restricts  its 
operation  to  territory  owned  by  the  United  States  when  the  consti- 
tution was  adopted. 

But  it  is  also  insisted  that  provisions  of  the  constitution  respect- 
ing territory  belonging  to  the  United  States  do  not  apply  to  terri- 
tory acquired  by  treaty  from  a  foreign  nation.  This  objection  must 
rest  upon  the  position  that  the  constitution  did  not  authorize  the 
federal  government  to  acquire  foreign  territory,  and  consequently 
has  made  no  provision  for  its  government  when  acquired;  or,  that 
though  the  acquisition  of  foreign  territory  was  contemplated  by  the 
constitution,  its  provisions  concerning  the  admission  of  new  States, 
and  tlie  making  of  all  needful  rules  and  regulations  respecting  ter- 
ritory belonging  to  the  United  States,  were  not  designed  to  be  ap- 
plicable to  territory  acquired  from  foreign  nations. 

It  is  undoubtedly  true,  that  at  the  date  of  the  treaty  of  1803, 
between  the  United  States  and  France,  for  the  cession  of  Louisiana, 
it  was  made  a  question,  whether  the  constitution  had  conferred  on 
the  executive  department  of  the  government  of  the  United  States 

power  to  acquire  i'oreign  territory  by  a  treaty. 
[*6i3]       *  There  is  evidence  that  very  grave  doubts  were  then 
entertained  concerning  the  existence  of  this  power.     But 
that  there  was  then  a  settled  opinion  in  the  executive  and  legisla- 
tive branches  of  the  government,  that  this  power  did  not  exist. 
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cannot  be  admitted,  without  at  the  same  time  imputing  to  those 
who  negotiated  and  ratified  the  treaty,  and  passed  the  laws  neces- 
sary to  carry  it  into  execution,  a  deliberate  and  known  violation  of 
their  oaths  to  support  the  constitution ;  and  whatever  doubts  may 
then  have  existed,  the  question  must  now  be  taken  to  have  been 
settled.  Four  distinct  acquisitions  of  foreign  territory  have  been 
made  by  as  many  different  treaties,  under  as  many  different  admin- 
istrations. Six  States,  formed  on  such  territory,  are  now  in  the. 
Union.  Every  branch  of  this  government,  during  a  period  of  more 
than  fifty  years,  has  participated  in  these  transactions.  To  ques- 
tion their  validity  now,  is  vain.  As  was  said  by  Mr.  Chief  Justice 
Marshall,  in  the  American  Insurance  Company  v.  Canter,  (1  Peters, 
542,)  *nhe  constitution  confers  absolutely  on  the  government  of 
the  Union  the  powers  of  making  war  and  of  making  treaties ;  conse- 
quently, that  government  possesses  the  power  of  acquiring  territory, 
either  by  conquest  or  treaty."  (See  Cerre  v.  Pitot,  6  Cr.  336.) 
And  I  add,  it  also*  possesses  the  jK)wer  of  governing  it,  when 
acquired,  not  by  resorting  to  supposititious  powers,  nowhere  found 
described  in  the  constitution,  but  expressly  granted  in  the  authority 
to  make  all  needful  rules  and  regulations  respecting  the  territory 
of  the  United  States. 

There  was  to  be  establislied  by  the  constitution  a  frame  of  gov- 
ernment, under  which  the  people  of  the  United  StMes  and  their 
posterity  were  to  continue  indefinitely.  To  take  one  of  its  provi- 
sions, the  language  of  which  is  broad  enough  to  extend  throughout 
the  existence  of  the  government,  and  embrace  all  territory  belong- 
ing to  the  United  States  throughout  all  time,  and  the  purposes  and 
objects  of  which  apply  to  all  territory  of  the  United  States,  and 
narrow  it  down  to  territory  belonging  to  the  United  States  when 
the  constitution  was  framed,  while  at  the  same  time  it  is  admitted 
that  the  constitution  contemplated  and  authorized  the  acquisition, 
from  time  to  time,  of  other  and  foreign  territory,  seems  to  me  to  be 
an  interpretation  as  inconsistent  with  the  nature  and  purposes  of 
the  instrument,  as  it  is  with  its  language,  and  I  can  have  no  hesi- 
tation in  rejecting  it. 

I  construe  this  clause,  therefore,  as  if  it  had  read,  congress  shall 
have  power  to  make  all  needful  rules  and  regulations  respecting 
those  tracts  of  country,  out  of  the  limits  of  the  several  States,  which 
the  United  States  have  acquired,  or  may  hereafter  acquire, 
by  cessions,  as  well  of  the  jurisdiction  as  of  the  *  soil,  so  far  [  *  614  ] 
as  the  soil  may  be  the  property  of  the  party  making  the 
cession,  at  the  time  of  making  it. 

It  has  been  urged  that  the  words  ^' rules  and  regulations"  are 
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not  appropriate  terms  in  which  to  convey  authority  to  make  laws 
for  the  government  of  the  territory. 

But  it  must  be  remembered  that  this  is  a  grant  of  power  to  the 
congress — that  it  is  therefore  necessarily  a  grant  of  power  to  legis- 
late— and,  certainly,  rules  and  regulations  respecting  a  particular 
subject,  made  by  the  legislative  power  of  a  country,  can  be  noth- 
ing but  laws.  Nor  do  the  particular  terms  employed,  in  my  judg- 
ment, tend  in  any  degree  to  restrict  this  legislative  power.  Power 
granted  to  a  legislature  to  make  all  needful  rules  and  regulations 
respecting  the  territory,  is  a  power  to  pass  all  needful  laws  respect- 
ing it. 

The  word  regulate,  or  regulation,  is  several  times  used  in  the 
constitution.  It  is  used  in  the  fourth  section  of  the  first  article  to 
describe  those  laws  of  the  States  which  prescribe  the  times,  places, 
and  manner  of  choosing  senators  and  representatives ;  in  the  second 
section  of  the  fourth  article,  to  designate  the  legislative  action  of  a 
State  on  the  subject  of  fugitives  from  service-,  having  a  very  close 
relation  to  the  matter  of  our  present  inquiry;  in  the  second  section 
of  the  third  article,  to  empower  congress  to  fix  the  extent  of  the 
appellate  jurisdiction  of  this  court;  and,  finally,  in  the  eighth  sec- 
tion of  the  first  article  are  the  words,  ** congress  shall  have  power 
to  regulate  commerce." 

It  is  unnecessary  to  describe  the  body  of  legislation  which  has 
been  enacted  under  this  grant  of  power;  its  variety  and  extent  are 
well  known.  But  it  may  be  mentioned,  in  passing,  that  under 
this  power  to  regulate  commerce,  congress  has  enacted  a  great 
system  of  municipal  laws,  and  extended  it  over  the  vessels  and 
crews  of  the  United  States  on  the  higTi  seas  and  in  foreign  port-s, 
and  even  over  citizens  of  the  United  States  resident  in  China;  and 
has  established  judicatures,  with  power  to  inflict  even  capital  pun- 
ishment within  that  country. 

If,  then,  this  clause  does  contain  a  power  to  legislate  respecting 
the  territory,  what  are  the  limits  of  that  power? 

To  this  I  answer,  that,  in  common  with  all  the  other  legislative 
powers  of  congress,  it  finds  limits  in  the  express  prohibitious  on 
congress  not  to  do  certain  things;  that  in  the  exercise  of  the  Legis- 
lative power,  congress  cannot  pass  an  ex  post  facto  law  or  bill  of 
attainder ;  and  so  in  respect  to  each  of  the  other  prohibitions  con- 
tained in  the  ccmstitution. 

Besides  this,  the  rules  and  regulations  must  be  needful.     But 

undoubtedly  the  question  whether  a  particular  rule  or  regulation 

be  needful,  must  be  finally  determined  by  congress  itsell'. 

[  *  615  ]  Whether  a  law  be  needful,  is  a  legislative  or  political,  *  not 
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a  judicial^  question.    Whatever  congress  deems  needful  is  so,  under 
the  grant  of  power. 

Nor  am  I  aware  that  it  has  ever  been  questioned  that  laws  pro- 
viding for  the  temporary  government  of  the  settlers  on  the  public  , 
lands  are  needful,  not  only  to  prepare  them  for  admission  to  the 
Union  as  States,  but  even  to  enable  the  United  States  to  dispose  of 
the  lands. 

Without  government  and  social  order,  there  can  be  no  property ; 
for  without  law,  its  ownership,  its  use,  and  the  power  of  disposing 
of  it,  cease  to  exist,  in  the  sense  in  which  those  words  are  used  and 
understood  in  all  civilized  States. 

Since,  then,  this  power  was  manifestly  conferred  to  enable  the 
United  States  to  dispose  of  its  public  lands  to  settlers,  and  to  admit 
them  into  the  Union  as  States,  when  in  the  judgment  of  congress 
they  should  be  fitted  therefor,  since  these  were  the  needs  provided 
for,  since  it  is  confessed  that  government  is  indispensable  to  provide 
for  those  needs,  and  the  power  is,  tp  make  all  needful  rules  and  reg- 
ulations respecting  the  territory,  I  cannot  doubt  that  this  is  a 
power  to  govern  the  inhabitants  of  the  territory,  by  such  laws  as 
congress  deems  needful,  until  they  obtain  admission  as  States. 

Whether  they  should  be  thus  governed  solely  by  laws  enacted 
by  congress,  or  partly  by  laws  enacted  by  legislative  power  con- 
ferred by  congress,  is  one  of  those  questions  which  depend  on  the 
judgment  of  congress — a  question  which  of  these  is  needful. 

But  it  is  insisted,  that  whatever  other  powers  congress  may  have 
respecting  the  territory  of  the  United  States,  the  subject  of  negro 
slavery  forms  an  exception. 

The  constitution  declares  that  congress  shall  have  power  to  make 
^^all  needful  rules  and  regulations"  respecting  the  territory  be- 
longing to  the  United  States. 

The  assertion  is,  though  the  constitution  says  all,  it  does  not 
mean  all — though  it  says  all,  without  qualification,  it  means  all 
except  such  as  allow  or  prohibit  slavery.  It  cannot  be  doubted 
that  it  is  incumbent  on  those  who  would  thus  introduce  an  excep- 
tion not  found  in  the  language  of  the  instrument,  to  exhibit  some 
solid  and  satisfactory  reason,  drawn  from  the  subject-matter  or  the 
purposes  and  objects  of  the  clause,  the  context,  or  from  other  pro- 
visions of  the  constitution,  showing  that  the  words  employed  in 
this  clause  are  not  to  be  understood  according  to  their  clear,  plain, 
and  natural  signification. 

The  subject-matter  is  the  territory  of  the  United  States  out  of  the 
limits  of  every  State,  and  consequently  under  the  exclu- 
sive power  of  the  people  of  the  United  States.    Their  *  will  [  *  616  ] 
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respecting  it,  manifested  in  the  constitution,  can  be  subject  to  no 
restriction.  The  purposes  and  objects  of  the  clause  were  the  enact- 
ment of  laws  concerning  the  disposal  of  the  public  lands,  and  the 
temporary  government  of  the  settlers  thereon  until  new  States 
should  be  formed.  It  will  not  be  questioned  that,  when  the  con- 
stitution of  the  United  States  was  framed  and  adopted,  the  allow- 
ance and  the  prohibition  of  negro  slavery  were  recognized  sub- 
jects of  municipal  legislation ;  every  State  had  in  some  measure 
acted  thereon ;  and  the  only  legislative  act  concerning  the  territory^ 
— the  ordinance  of  1787,  which  had  then  so  recently  been  passed — 
contained  a  prohibition  of  slavery.  The  purpose  and  object  of  the 
clause  being  to  enable  congress  to  provide  a  body  of  municipal  law 
for  the  government  of  the  settlers,  the  allowance  or  the  prohibition 
of  slavery  comes  within  the  known  and  recognized  scope  of  that 
purpose  and  object. 

There  is  nothing  in  the  context  which  qualifies  the  grant  of 
power.  The  regulations  must  be  ^* respecting  the  territory."  An 
enactment  that  slavery  may  or  may  not  exist  there,  is  a  regulation 
respecting  the  territory.  Regulations  must  be  needful ;  but  it  is 
necessarily  left  to  the  legislative  discretion  to  determine  whether  a 
law  be  needful.  No  other  clause  of  the  constitution  has  been  re- 
ierred  to  at  the  bar,  or  has  been  seen  by  me,  which  imposes  any 
restriction  or  makes  any  exception  concerning  the  power  of  congress 
to  allow  or  prohibit  slavery  in  the  territory  belonging  to  the  United 
States. 

A  practical  construction,  nearly  contemporaneous  with  the  adop- 
tion of  the  constitution,  and  continued  by  repeated  instances  through 
a  long  series  of  years,  may  always  influence,  and  in  doubtful  cases 
should  determine,  the  judicial  mind,  on  a  question  of  the  interpre- 
tation of  the  constitution.  (Stuart  v.  Laird,  1  Cranch,  269;  Mar- 
tin V,  Hunter,  1  Wheat.  304;  Cohens  v.  Virginia,  6  Wheat.  264; 
Prigg  t\  Pennsylvania,  16  Pet.  621;  Cooley  v.  Port  Wardens,  12 
How.  315.) 

In  this  view,  I  proceed  briefly  to  examine  the  practical  construc- 
tion placed  on  the  clause  now  in  question,  so  far  as  it  respects  the 
inclusion  therein  of  power  to  permit  or  prohibit  slavery  in  the  ter- 
ritories. 

It  has  already  been  stated,  that  after  the  government  of  the  United 
States  was  organized  under  the  constitution,  the  temporary  govern- 
ment of  the  territory  northwest  of  the  river  Ohio  could  no  longer 
exist,  save  under  the  powers  conferred  on  congress  by  the  constitu- 
tion. Whatever  legislative,  judicial,  or  executive  authority  should 
be  exercised  therein  could  be  derived  only  from  the  people  of  the 
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United  States  under  the  constitution.  And,  accordingly, 
an  act  was  passed  on  the  *  7th  day  of  August,  1789,  (1  [  *  617  ] 
Stat,  at  Large,  50,)  which  recites:  **  Whereas,  in  order 
that  the  ordinance  of  the  United  States  in  congress  assembled,  for 
the  government  of  the  territory  northwest  of  the  river  Ohio,  may 
continue  to  have  full  effect^  it  is  required  that  certain  provisions 
sfiould  be  made,  so  as  to  adapt  the  same  to  the  present  constitution 
of  the  United  States."  It  then  provides  for  the  appointment  by 
the  President  of  all  officers,  who,  by  force  of  the  ordinance,  were 
to  have  been  appointed  by  the  congress  of  the  confederation,  and 
their  commission  in  the  manner  required  by  the  constitution;  and 
empowers  the  secretary  of  the  territory  to  exercise  the  powers  of 
the  governor  in  case  of  the  death  or  necessary  absence  of  the  latter. 

Here  is  an  explicit  declaration  of  the  will  of  the  first  congress, 
of  which  fourteen  members,  including  Mr.  Madison,  had  been 
members  of  the  convention  which  framed  the  constitution,  that  the 
ordinance,  one  article  of  which  prohibited  slavery,  '*  should  con- 
tinue to  have  full  efiect."  Gen.  Washington,  who  signed  this  bill, 
as  President,  was  the  president  of  that  convention. 

It  does  not  appear  to  me  to  be  important,  in  this  connection,  that 
that  clause  in  the  ordinance  which  prohibited  slavery  was  one  of  a 
series  of  articles  of  what  is  therein  termed  a  compact.  The  congress 
of  the  confederation  had  no  power  to  make  such  a  compact,  nor  to 
act  at  all  on  the  subject ;  and  after  what  had  been  so  recently  said 
by  Mr.  Madison  on  this  subject,  in  the  thirty-eighth  number  of  the 
Federalist^  I  cannot  suppose  that  he,  or  any  others  who  voted  for 
this  bill,  attributed  any  intrinsic  efiect  to  what  was  denominated  in 
the  ordinance  a  compact  between  ^'the  original  States  and  the 
people  and  States  in  the  new  territory ;  "  there  being  no  new  States 
then  in  existence  in  the  territory,  with  whom  a  compact  could  be 
made,  and  the  few  scattered  inhabitants,  unorganized  into  a  politi- 
cal body,  not  being  capable  of  becoming  a  party  to  a  treaty,  even 
if  the  congress  of  the  confederation  had  had  power  to  make  one 
touching  the  government  of  that  territory. 

I  consider  tlie  passage  of  this  law  to  have  been  an  assertion  by 
the  first  congress  of  the  power  of  the  United  States  to  prohibit 
slavery  within  this  part  of  the  territory  of  the  United  States;  for 
it  clearly  shows  that  slavery  was  thereafter  to  be  prohibited  there, 
and  it  could  be  prohibited  only  by  an  exertion  of  the  power  of 
the  United  States,  under  the  constitution ;  no  other  power  being 
capable  of  operating  within  that  territory  after  the  constitution  took 
effect. 

On  the  2d  of  April,  1790,  (1  Stat,  at  Large,  106,)  the  first  con- 
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gress  passed  &n  act  accepting  a  deed  of  cession  by  North 
[  *  618  ]  *  Carolina  of  that  territory  afterwards  erected  into  the  State 
of  Tennessee.  The  fourth  express  condition  contained  in 
this  deed  of  cession,  after  providing  that  the  inhabitants  of  the 
territory  shall  be  temporarily  governed  in  the  same  manner  as 
those  beyond  the  Ohio,  is  followed  by  these  words:  ^^ Provided, 
always,  that  no  regulations  made  or  to  be  made  by  congress  shall 
tend  to  emancipate  slaves." 

This  provision  shows  that  it  wa^  then  understood  congress  might 
make  a  regulation  prohibiting  slavery,  and  that  congress  might 
also  allow  it  to  continue  to  exist  in  the  territory ;  and  accordingly, 
when,  a  few  days  later,  congress  passed  the  act  of  May  20th,  1790, 
(1  Stat,  at  Large,  123,)  for  the  government  of  the  territory  south 
of  the  river  Ohio,  it  provided,  **and  the  government  of  the  terri- 
tory south  of  the  Ohio  shall  be  similar  to  that  now  exercised  in  the 
territory  northwest  of  the  Ohio,  except  so  far  as  is  otherwise  pro- 
vided in  the  conditions  expressed  in  an  act  of  congress  of  the 
present  session,  entitled,  'An  act  to  accept  a  cession  of  the  claims 
of  the  State  of  North  Carolina  to  a  certain  district  of  western 
territory.'  "  Under  the  government  thus  established,  slavery  ex- 
isted until  the  territory  became  the  State  of  Tennessee. 

On  the  7th  of  April,  1798,  (1  Stat,  at  Large,  649,)  an  act  was 
passed  to  establish  a  government  in  the  Mississippi  territory  in  all 
respects  like  that  exercised  in  the  territory  northwest  of  the  Ohio, 
'^  excepting  and  excluding  the  last  article  of  the  ordinance  made 
for  the  government  thereof  by  the  late  congress,  on  the  13th  day 
of  July,  1787."  When  the  limits  of  this  territory  had  been  ami- 
cably settled  with  Georgia,  and  the  latter  ceded  all  its  claim  thereto, 
it  was  one  stipulation  in  the  compact  of  cession,  that  the  ordinance 
of  July  13,  1787,  ''shall  in  all  its  parts  extend  to  the  territory 
contained  in  the  present  act  of  cession,  that  article  only  excepted 
which  forbids  slavery."  The  government  of  this  territory  was 
subsequently  established  and  organized  under  the  act  of  May  10th, 
1800 ;  but  so  much  of  the  ordinance  as  prohibited  slavery  was  not 
put  in  operation  there. 

Without  going  minutely  into  the  details  of  each  case,  I  will  now 
give  reference  to  two  classes  of  act«,  in  one  of  which  congress  has 
extended  the  ordinance  of  1787,  including*  the  article  prohibiting 
slavery,  over  different  territories,  and  thus  exerted  its  power  to 
})rohibitit;  in  the  other,  congress  has  erected  governments  over 
ti^rritories  acquired  from  France  and  Spain^  in  which  slavery  already 
existed,  but  rei'used  to  apply  to  them  that  part  of  the  government 
under  the  ordinance  which  excluded  slavery. 
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Of  the  firot  class  are  the  act  of  May  7th,  1800,  (2  Stat. 
at  *  Large,  58,)  for  the  government  of  the  Indiana  terri-  [  *  619  ] 
tory ;  the  act  of  January  11th,  1805,  (2  Stat,  at  Large, 
309,)  for  ihe  government  of  Michigan  territory  ;  the  act  of  May  3d, 
1809,  (2  Stat,  at  Large,  514,)  for  the  government  of  the  Illinois  terri- 
tory ;  the  act  of  April  20th,  1836,  (5  Stat,  at  Large,  10,)  for  the 
government  of  the  territory  of  Wisconsin  ;  the  act  of  June  12th, 
1838,  for  the  government  of  the  territory  of  Iowa ;  the  act  of 
August  14th,  1848,  for  the  government  of  the  territory  of  Oregon. 
To  these  instances  should  be  added  the  act  of  March  6th,  1820,  (3 
Stat,  at  Large,  548,)  prohibiting  slavery  in  the  territory  acquired 
from  France,  being  northwest  of  Missouri,  and  north  of  thirty- 
six  degrees  thirty  minutes  north  latitude. 

Of  the  second  class,  in  which  congress  refused  to  interfere  with 
slavery  already  existing  under  the  municipal  law  of  France  or  Spain, 
and  established  governments  by  which  slavery  was  recognized  and 
allowed,  are:  the  act  of  March  26th,  1804,  (2  Stat,  at  Large, 
283,)  for  the  government  of  Louisiana;  the  act  of  March  2d,  1806, 
(2  Stat,  at  Large,  322,)  for  the  government  of  the  territory  of 
Orleans;  the  act  of  June  4th,  1812,  (2  Stat,  at  Large,  743,)  for 
the  government  of  the  Missouri  territory;  the  act  of  March  30th, 
1822,  (3  St^t.  at  Large,  654,)  for  the  government  of  the  territory 
of  Florida.  Here  are  eight  distinct  instances,  beginning  with  the 
first  congress,  and  coming  down  to  the  year  1848,  in  which  con- 
gress has  excluded  slavery  from  the  territory  of  the  United  States ; 
and  six  distinct  instances  in  which  congress  organized  govern- 
ments of  territories  by  which  slavery  was  recognized  and  contin- 
ued, beginning  also  with  the  first  congress,  and  coming  down  to 
the  year  1822.  These  acts  were  severally  signed  by  seven  Presi- 
dents of  the  United  States,  beginning  with  General  Washington, 
and  coming  regularly  down  as  far  as  Mr.  John  Quincy  Adams, 
thus  including  all  who  were  in  public  life  when  the  constitution 
was  adopted. 

If  the  practical  construction  of  the  constitution  contempora- 
neously with  its  going  into  effect,  by  men  intimately  acquainted 
with  its  history  from  their  personal  participation  in  framing  and 
adopting  it,  and  continued  by  them  through  a  long  series  of  acts 
of  the  gravest  importance,  be  entitled  to  weight  in  the  judicial 
mind  on  a  question  of  construction,  it  would  seem  to  be  difficult  to 
rcsint  the  force  of  the  acts  above  adverted  to. 

It  appears,  however,  from  what  has  taken  place  at  the  bar,  that 
notwithstanding  the  language  of  the  constitution,  and  the  long 
line  of  legislative  and  executive  precedents  under  it,  three  different 
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and  opposite  views  are  taken  of  the  power  of  congress  respecting 

slavery  in  the  territories. 
[  *  620  ]  *  One  is,  that  though  congress  can  make  a  regulation 
prohibiting  slavery  in  a  territory,  they  cannot  raake  a  reg- 
ulation allowing  it;  another  is,  that  it  can  neither  be  established 
nor  prohibited  by  congress,  but  that  the  people  of  a  territory,  when 
organised  by  congress,  can  establish  or  prohibit  slavery ;  while  the 
third  is,  that  the  constitution  itself  secures  to  every  citizen  who 
holds  slaves,  under  the  laws  of  any  State,  the  indefeasible  right  to 
carry  them  into  any  territory,  and  there  hold  them  as  property. 

No  particular  clause  of  the  constitution  has  been  referred  to  at 
the  bar  in  support  of  either  of  these  views.  The  first  seems  to  be 
rested  upon  general  considerations  concerning  the  social  and  moral 
evils  of  slavery,  its  relations  to  republican  governments,  its  incon- 
sistency with  the  declaration  of  independence  and  with,  natural 
right. 

The  second  is  drawn  from  considerations  equally  general,  con- 
cerning the  right  of  self-government,  and  the  nature  of  the  polit- 
ical institutions  which  have  been  established  by  the  people  of  the 
United  States. 

While  the  third  is  said  to  rest  upon  the  equal  right  of  all  citi- 
zens to  go  with  their  property  upon  the  public  domain,  and  the 
inequality  of  a  regulation  which  would  admit  the  property  of 
some  and  exclude  the  property  of  other  citisono  ;  and,  inasmuch  as 
slaves  are  chiefly  held  by  citizens  of  those  particular  States  where 
slavery  is  established,  it  is  insisted  that  a  regulation  excluding 
slavery  from  a  territory  operates,  practically,  to  make  an  unjust 
discrimination  between  citizens  of  different  States,  in  respect  to 
their  use  and  enjoyment  of  the  territory  of  the  United  States. 

With  the  weight  of  either  of  these  considerations,  when  pre- 
sented to  congress  to  influence  its  action,  this  court  has  no  concern. 
One  or  the  other  may  be  justly  entitled  to  guide  or  control  the  leg- 
islative judgment  upon  what  is  a  needful  regulation.  The  ques- 
tion here  is,  whether  they  are  sufScient  to  authorize  this  court  to 
insert  into  this  clause  of  the  constitution  an  exception  of  the  exclu- 
sion or  allowance  of  slavery,  not  found  therein,  nor  in  any  other  part 
of  that  instrument.  To  engraft  on  any  instrument  a  substantive 
exce[)tion  not  found  in  it,  must  he  admitted  to  be  a  matter  attended 
with  great  difficulty.  And  tlie  difficulty  increases  with  the  import- 
ance of  the  instrument,  and  the  magnitude  and  complexity  of 
the  interests  involved  in  its  construction.  To  allow  this  to  be 
done  with  the  constitution,  upon  reasons  purely  political,  renders 
Its  judicial  interpretation  impossible — because  judicial  tribunals, 
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as  snch,  cannot  decide  upon  political  considerations.  Political 
reasons  have  not  the  requisite  certainty  to  afford  rules  of 
♦juridical  interpretation.  They  are  different  in  different  [  *  621  ] 
men.  They  are  different  in  the  same  men  at  different 
times.  And  when  a  strict  interpretation  of  the  constitution,  ac- 
cording to  the  fixed  rules  which  govern  the  interpretation  of  laws, 
is  abandoned,  and  the  theoretical  opinions  of  individuals  are  allowed 
to  control  its  meaning,  we  have  no  longer  a  constitution;  we  are 
under  the  government  of  individual  men,  who  for  the  t^me  being 
have  power  to  declare  what  the  constitution  is,  according  to  their 
own  views  of  what  it  ought  to  mean.  When  such  a  method  of 
interpretation  of  the  constitution  obtains,  in  place  of  a  republican 
government,  with  limited  and  defined  powers,  we  have  a  govern- 
ment which  is  merely  an  exponent  of  the  will  of  congress ;  or  what, 
in  my  opinion,  would  not  be  preferable,  an  exponent  of  the  indi- 
vidual political  opinions  of  the  members  of  this  court. 

If  it  can  be  shown,  by  anything  in  the  constitution  itself,  that 
when  it  confers  on  congress  the  power  to  make  aU  needful  rules 
and  regulations  respecting  the  territory  belonging  to  the  United 
States,  the  exclusion  or  the  allowance  of  slavery  was  excepted ;  or 
if  anything  in  the  history  of  this  provision  tends  to  show  that  such 
an  exception  was  intended  by  those  who  framed  and  adopted  the 
constitution  to  be  introduced  into  it,  I  hold  it  to  be  my  duty  care- 
fully to  consider,  and  to  allow  just  weight  to  .such  considerations  in 
interpreting  the  positive  text  of  the  constitution.  But  where  the 
constitution  has  said  aU  needful  rules  and  regulations,  I  must  find 
something  more  than  theoretical  reasoning  to  induce  me  to  say  it 
did  not  mean  all. 

There  have  been  eminent  instances  in  this  court  closely  analogous 
to  this  one,  in  which  such  an  attempt  to  introduce  an  exception,  not 
found  in  the  constitution  itself,  has  failed  of  success. 

By  the  eighth  section  of  the  first  article,  congress  has  the  power 
of  exclusive  legislation  in  all  cases  whatsoever  within  this  District. 

In  the  case  of  Loughborough  v.  Blake,  (5  Whea.  324,)  the  ques- 
tion arose,  whether  congress  has  power  to  impose  direct  taxes  on 
persons  and  property  in  this  District.  It  was  insisted,  that  though 
the  grant  of  power  was  in  its  terms  broad  enough  to  include  direct 
taxation,  it  must  be  limited  by  the  principle,  that  taxation  and 
re[>resentation  are  inseparable.  It  would  not  be  easy  to  fix  on  any 
political  truth,  better  established  or  more  fully  admitted  in  our 
country,  than  that  taxation  and  representation  must  exist  to- 
gether. We  went  into  the  war  of  the  revolution  to  assert  it,  and 
it  is  incorporated  as  fundamental  into  all  American  governments. 
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[  *  622  ]  But  however  true  and  *  important  this  niaxim  may  be,  it 
is  not  necessarily  of  universal  application.  It  was  for  the 
people  of  the  United  States,  who  ordained  the  constitution,  to  de- 
cide whether  it  should  or  should  not  be  permitted  to  operate  within 
this  District.  Their  decision  was  embodied  in  the  words  of  the  con- 
stitution ;  and  as  that  contained  no  such  exception  as  would  permit 
the  maxim  to  operate  in  this  District,  this  court,  interpreting  that 
language,  held  that  the  exception  did  not  exist. 

Again,  .the  constitution  confers  on  congress  power  to  regulate 
commerce  with  foreign  nations.  Under  this,  congress  passed  an 
act  on  the  22d  of  December,  1807,  unlimited  in  duration,  laying  an 
embargo  on  all  ships  and  vessels  in  the  ports  or  within  the  limits 
and  jurisdiction  of  the  United  States.  No  law  of  the  United  States 
ever  pressed  so  severely  upon  particular  States.  Though  the  con- 
stitutionality of  the  law  was  contested  with  an  earnestness  and  zeal 
proportioned  to  the  ruinous  effects  which  were  felt  from  it,  and 
though,  as  Mr.  Chief  Justice  Marshall  has  said,  (9  Wheat.  192,) 
'^a  want  of  acuteness  in  discovering  objections  to  a  measure  to 
which  they  felt  the  most  deep-rooted  hostility  will  not  be  imputed 
to  those  who  were  arrayed  in  opposition  to  this,"  I  am  not  aware 
that  the  fact  that  it  probibted  the  use  of  a  particular  species  of 
property,  belonging  almost  exclusively  to  citizens  of  a  few  States, 
and  this  indefinitely,  was  ever  supposed  to  show  that  it  was  uncon- 
stitutional. Something  much  more  stringent,  as  a  ground  of  legal 
judgment,  was  relied  on — that  the  power  to  regulate  commerce  did 
not  include  the  power  to  annihilate  commerce. 

But  the  decision  was,  that  under  the  power  to  regulate  commerce, 
the  power  of  congress  over  the  subject  was  restricted  only  by  those 
exceptions  and  limitations  contained  in  the  constitution;  and  as 
neither  the  clause  in  question,  which  was  a  general  grant  of  power 
to  regulate  commerce,  nor  any  other  clause  of  the  constitution, 
imposed  any  restrictions  as  to  the  duration  of  an  embargo^  an  un- 
limited prohibition  of  the  use  of  the  shipping  of  the  country  was 
within  the  power  of  congress.  On  this  subject,  Mr.  Justice  Daniel, 
speaking  for  the  court  in  the  case  of  United  States  v.  Marigold,  (9 
How.  560,)  says:  "Congress  are,  by  the  constitution,  vested  with 
the  power  to  regulate  commerce  with  foreign  nations ;  and  however, 
at  periods  of  high  excitement,  an  application  of  the  terms  ^  to  regu- 
late commerce,'  such  as  would  embrace  absolute  prohibition,  may 
have  been  questioned,  yet,  since  the  passage  of  the  embargo  and 
non-intercourse  laws,  and  the  repeated  judicial  sanctions  these 
statutes  have  received,  it  can  scarcely  at  this  day  be  open 
[^623]  to  doubt,  that  every  subject  falling  legitimately  *  within 
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the  sphere  of  commercial  regulation  may  be  partially  or  wholly 
excluded,  when  either  measure  shall  be  demanded  by  the  safety 
or  the  important  interests  of  the  entire  nation.  The  power  once 
conceded,  it  may  operate  on  any  and  every  subject  of  commerce  to 
which  the  legislative  discretion  may  apply  it." 

If  power  to  regulate  commerce  extends  to  an  indefinite  prohibi- 
tion of  the  use  of  all  vessels  belonging  to  citizens  of  the  several 
States,  and  may  operate,  without  exception,  upon  every  subject  of 
commerce  to  which  the  legislative  discretion  may  apply  it,  upon 
what  grounds  can  I  say  that  power  to  make  all  needful  rules  and 
regulations  respecting  the  territory  of  the  United  States  is  subject 
to  an  exception  of  the  allowance  or  prohibition  of  slavery  therein? 

While  the  regulation  is  one  "respecting  the  territory,"  while  it 
is,  in  the  judgment  of  congress,  "a  needful  regulation,"  and  is 
thus  completely  within  the  words  of  the  grant,  while  no  other 
clause  of  the  constitution  can  be  shown,  which  requires  the  inser- 
tion of  an  exception  respecting  slavery,  and  while  the  practical 
construction  for  a  period  of  upwards  of*  fifty  years  forbids  such  an 
exception,  it  would,  in  my  opinion,  violate  every  sound  rule  of 
interpretation  to  force  that  exception  into  the  constitution  upon 
the  strength  of  abstract  political  reasoning,  which  we  are  bound 
to  believe  the  people  of  the  United  States  thought  insufficient  to 
induce  them  to  limit  the  power  of  congress,  because  tvhat  they  have 
said  contains  no  such  limitation. 

Before  I  proceed  further  to  notice  some  other  grounds  of  supposed 
objection  to  this  power  of  congress,  I  desire  to  say,  that  if  it  were 
not  for  my  anxiety  to  insist  upon  what  I  deem  a  correct  exposition 
of  the  constitution,  if  I  looked  only  to  the  purposes  of  the  argu- 
ment, the  source  of  the  power  of  congress  asserted  in  the  opinion 
of  the  majority  of  the  court  would  answer  those  purposes  equally 
well.  For  they  admit  that  congress  has  power  to  organize  and 
govern  the  territories  until  they  arrive  at  a  suitable  condition  for 
admission  to  the  Union ;  they  admit,  also,  that  the  kind  of  govern- 
ment which  shall  thus  exist  should  be  regulated  by  the  condition 
and  wants  of  each  territory,  and  that  it  is  necessarily  committed  to 
the  discretion  of  congress  to  enact  such  laws  for  that  purpose  as 
that  discretion  may  dictate;  and  no  limit  to  that  discretion  has 
been  shown,  or  even  suggested,  save  those  positive  prohibitions  to 
legislate,  which  are  found  in  the  constitution. 

I  confess  myself  unable  to  perceive  any  difference  whatever  be- 
tween my  own  opinion  of  the  general  extent  of  the  power  of  con- 
gress, and  the  opinion  of  the  majority  of  the  court,  save 
*  that  I  consider  it  derivable  from  the  express  language  of  [  ''^  624  ] 
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the  constitution,  while  they  hold  it  to  be  silently  implied  from  the 
power  to  acquire  territory.  Looking  at  the  power  of  congress  over 
the  territories  as  of  the  extent  just  described,  what  positive  prohibi- 
tion exists  in  the  constitution,  which  restrained  congress  from  en- 
acting a  law  in  1820  to  prohibit  slavery  north  of  thirty-six  degrees 
tliirty  minutes  north  latitude? 

The  only  one  suggested  is  that  clause  in  the  fifth  article  of  the 
amendments  of  the  constitution  which  declares  that  no  person  shall 
be  deprived  of  his  life,  liberty,  or  property,  without  due  process  of 
law.  I  will  now  proceed  to  examine  the  question,  whether  this 
clause  is  entitled  to  the  effect  thus  attributed  to  it.  It  is  necessary^ 
first,  to  have  a  clear  view  of  the  nature  and  incidents  of  that  par* 
ticular  species  of  property  which  is  now  in  question. 

Slavery,  being  contrary  to  natural  right,  is  created  only  by  mu- 
nicipal law.  This  is  not  only  plain  in  itself,  and  agreed  by  all 
writers  on  the  subject,  but  is  inferable  from  the  constitution,  and 
has  been  explicitly  declared  by  this  court.  The  constitution  refers 
to  slaves  as  ^^  persons  held  to  service  in  one  State,  under  the  laws 
thereof."  Nothing  can  more  clearly  describe  a  status  created  by 
municipal  law.  In  Prigg  v,  Pennsylvania,  (10  Pet.  611,)  this 
court  said :  ^^  The  state  of  slavery  is  deemed  to  be  a  mere  municipal 
regulation,  founded  on  and  limited  to  the  range  of  territorial  laws." 
In  Rankin  v.  Lydia,  (2  Marsh.  12,  470,)  the  supreme  court  of  ap- 
peals of  Kentucky  said:  '^Slavery  is  sanctioned  by  the  laws  of  this 
State,  and  the  right  to  hold  them  under  our  municipal  regulations 
is  unquestionable.  But  we  view  this  as  a  right  existing  by  posi- 
tive law  of  a  municipal  character,  without  foundation  in  the  law  of 
nature  or  the  unwritten  common  law."  I  am  not  acquainted  with 
any  case  or  writer  questioning  the  correctness  of  this  doctrine. 
(See  also  1  Burge,  Col.  and  For.  Laws,  738-741,  where  the  authori- 
ties are  collected.) 

The  stcUtis  of  slavery  is  not  necessarily  always  attended  with  the 
same  powers  on  the  part  of  the  master.  The  master  is  subject  to 
the  supreme  power  of  the  State,  whose  will  controls  his  action  to- 
wards his  slave,  and  this  control  must  be  defined  and  regulated  by 
the  municipal  law.  In  one  State,  as  at  one  period  of  the  Boman 
law,  it  may  put  the  life  of  the  slave  into  the  hand  of  the  master ; 
others,  as  those  of  the  United  States,  which  tolerates  slavery,  may 
treat  the  slave  as  a  person,  when  the  master  takes  his  life;  while 
in  others,  the  law  may  recognize  a  right  of  the  slave  to  be  pro- 
tected from  cruel  treatment.  In  other  words,  the  status  of  slavery 
embraces  every  condition,  from  that  in  which  the  slave  is 
[  *  625  ]  known  to  the  law  simply  as  a  '*' chattel,  with  no  civil  rights, 
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to  that  in  which  he  is  recognized  as  a  person  for  all  purposes, 
save  the  compulsory  power  of  directing  and  receiving  the  fruits 
of  his  labor.  Which  of  these  conditions  shall  attend  the  static 
of  slavery,  must  depend  on  the  municipal  law  which  creates  and 
upholds  it. 

And  not  only  must  the  status  of  slavery  be  created  and  measured 
by  municipal  law,  but  the  rights,  powers,  and  obligations,  which 
grow  out  of  that  status^  must  be  defined^  protected,  and  enforced, 
by  such  laws.  The  liability  of  the  master  for  the  torts  and  crimes 
of  his  slave,  and  of  third  persons  for  assaulting  or  injuring  or  har- 
boring or  kidnapping  him,  the  forms  and  modes  of  emancipation 
and  sale,  their  subjection  to  the  debts  of  the  master,  succession  by 
death  of  the  master,  suits  for  freedom,  the  capacity  of  the  slave  to 
be  party  to  a  suit,  or  to  be  a  witness,  with  such  police  regulations 
as  have  existed  in  all  civilized  States  where  slavery  has  been  toler- 
ated, are  among  the  subjects  upon  which  municipal  legislation  be- 
comes necessary  when  slavery  is  introduced. 

Is  it  conceivable  that  the  constitution  has  conferred  the  ri2:ht  on 
every  citizen  to  become  a  resident  on  the  territory  of  the  United 
States  with  his  slaves,  and  there  to  hold  them  as  such,  but  has 
neither  made  nor  provided  for  any  municipal  regulations  which  are 
essential  to  the  existence  of  slavery? 

Is  it  not  more  rational  to  conclude  that  they  who  framed  and 
adopted  the  constitution  were  aware  that  persons  lield  to  service 
under  the  laws  of  a  State  are  property  only  to  the  extent  and  under 
the  conditions  fixed  by  those  laws ;  that  they  must  cease  to  be  avail- 
able as  property,  when  their  owners  voluntarily  place  them  perma- 
nently within  another  jurisdiction,  where  no  municipal  laws  on  the 
subject  of  slavery  exist;  and  that,  being  aware  of  these  principles, 
and  having  said  nothing  to  interfere  with  or  displace  them,  or  to 
compel  congress  to  legislate  in  any  particular  manner  on  the  sub- 
ject, and  having  empowered  congress  to  make  all  needful  rules  and 
regulations  respecting  the  territory  of  the  United  States,  it  was 
their  intention  to  leave  to  the  discretion  of  congress  what  regula- 
tions, if  any,  should  be  made  concerning  slavery  therein?  More- 
over, if  the  right  exists,  what  are  its  limits,  and  what  are  its  con- 
ditions? If  citizens  of  the  United  States  have  the  right  to  take 
their  slaves  to  a  territory,  and  hold  them  there  as  slaves,  without 
regard  to  the  laws  of  the  territory,  I  suppose  this  right  is  not  to  be 
restricted  to  the  citizens  of  slaveholding  States.  A  citizen  of  a 
State  which  does  not  tolerate  slavery  can  hardly  be  denied  the 
power  of  doing  the  same  thing.  And  what  law  of  slavery  does 
either  take  with  him  to  the  territory?    If  it  be  said  to  be  those 
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[  *  626  ]  laws  respecting  *  slavery  which  existed  in  the  particular 
State  from  which  each  slave  last  came,  what  an  anomaly 
is  this?  Where  else  can  we  find,  under  the  law  of  any  civilized 
country,  the  power  to  introduce  and  permanently  continue  diverse 
systems  of  foreign  municipal  law,  for  holding  persons  in  slavery? 
I  say,  not  merely  to  introduce,  hut  permanently  to  continue,  these 
anomalies.  For  the' offspring  of  the  female  must  he  governed  by 
the  foreign  municipal  laws  to  which  the  mother  was  suhject;  and 
when  any  slave  is  sold  or  passes  by  succession  on  the  death  of  the 
owner,"  there  must  pass  with  him,  by  a  species  of  subrogation,  and 
as  a  kind  of  unknown  jus  in  re,  the  foreign  municipal  laws  which 
constituted,  regulated,  and  preserved,  the  stattis  of  the  slave  before 
his  exportation.  Whatever  theoretical  importance  may  be  now 
supposed  to  belong  to  the  maintenance  of  such  a  right,  I  feel  a  per- 
fect conviction  that  it  would,  if  ever  tried,  prove  to  be  as  impracti- 
cable in  fact,  as  it  is,  in  my  judgment,  monstrous  in  theory. 

I  consider  the  assumption  which  lies  at  the  basis  of  this  theory 
to  be  unsound ;  not  in  its  just  sense,  and  when  properly  understood^ 
but  in  the  sense  which  has  been  attached  to  it.  That  assumption 
is,  that  the  territory  ceded  by  France  was  acquired  for  the  equal 
benefit  of  all  the  citizens  of  the  United  States.  I  agree  to  the  po- 
sition. But  it  was  acquired  for  their  benefit  in  their  collective,  not 
their  individual,  capacities.  It  was  acquired  for  their  benefit,  as 
an  organized  political  society,  subsisting  as  '*  the  people  of  the 
United  States,"  under  the  constitution  of  the  United  States;  to  be 
administered  justly  and  impartially,  and  as  nearly  as  possible  for 
the  equal  benefit  of  every  individual  citizen,  according  to  the  best 
judgment  and  discretion  of  the  congress;  to  whose  power,  as  the 
legislature  of  the  nation  which  acquired  it,  the  people  of  the  United 
States  have  committed  its  administration.  Whatever  individual 
claims  may  be  founded  on  local  circumstances,  or  sectional  differ- 
ences of  condition,  cannot,  in  my  opinion,  be  recognized  in  this 
court,  without  arrogating  to  the  judicial  branch  of  the  government 
powers  not  committed  to  it;  and  which,  with  all  the  unaffected 
respect  I  feel  for  it,  when  acting  in  its  proper  sphere,  I  do  not  think 
it  fitted  to  wield. 

Nor,  in  my  judgment,  will  the  position,  that  a  prohibition  to 
bring  slaves  into  a  territory  deprives  any  one  of  his  property  with- 
out due  process  of  law,  bear  examination. 

It  must  be  remembered  that  this  restriction  on  the  legislative 
power  is  not  peculiar  to  the  constitution  of  the  United  States ;  it 
was  borrowed  from  Magna  Cliarta;  was  brought  to  America  by  our 
ancestors,  as  part  of  their  inherited  liberties,  and  has  existed  in  all 
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the  States,  usually  in  the  very  words  of  *  the  gre^t  char-  [  *  627  ] 
ter.     It  existed  in  every  political  community  in  America 
in  1787,  when  the  ordinance  prohibiting  slavery  north  and  west  of 
the  Ohio  was  passed. 

And  if  a  prohibition  of  slavery  in  a  territory  in  1820  violated 
this  principle  of  Magna  Charta,  the  ordinance  of  1787  also  violated 
it ;  and  what  power  had,  I  do  not  say  the  congress  of  the  confeder- 
ation alone,  but  the  legislature  of  Virginia,  or  the  legislature  of 
any  or  all  the  States  of  the  confederacy,  to  consent  to  such  a  viola- 
tion? The  people  of  the  States  had  conferred  no  such  power.  I 
think  I  may  at  least  gay,  if  the  congress  did  then  violate  Magna 
Charta  by  the  ordinance,  no  one  discovered  that  violation.  Besides, 
if  the  prohibition  upon  all  persons,  citizens  as  well  as  otliers,  to 
bring  slaves  into  a  territory,  and  a  declaration  that  if  brought 
they  shall  be  free,  deprives  citizens  of  their  property  without  due 
process  of  law,  what  shall  we  say  of  the  legislation  of  many  of  the  . 
slaveholding  States  which  have  enacted  the  same  prohibition?  As 
early  as  October,  1778,  a  law  was  passed  in  Virginia,  that  there- 
after no  slave  should  be  imported  into  that  commonwealth  by  sea 
or  by  land,  and  that  every  slave  who  should  be  imported  should 
become  free.  A  citizen  of  Virginia  purchased  in  Maryland  a  slave 
who  belonged  to  another  citizen  of  Virginia,  and  removed  with  the 
slave  to  Virginia.  The  slave  sued  for  her  freedom,  and  recovered' 
it;  as  may  be  seen  in  Wilson  v,  Isabel,  (5  Call's  R.,  425.)  See  also 
Hunter  17.  Hulcher,  (1  Leigh,  172;)  and  a  similar  law  has  been 
recognized  as  valid  in  Maryland,  in  Stewart  v.  Oaks,  (5  Har.  and 
John.  107.)  I  am  not  aware  that  such  laws,  though  they  exist  in 
many  States,  were  ever  supposed  to  be  in  conflict  with  the  principle 
of  Magna  Charta  incorporated  into  the  State  constitutions.  It  was 
certainly  understood  by  the  convention  which  framed  the  constitu- 
tion, and  has  been  so  understood  ever  since,  that,  under  the  power 
to  regulate  commerce,  congress  could  prohibit  the  importation  of 
slaves  ;  and  the  exercise  of  the  power  was  restrained  till  1808.  A 
citizen  of  the  United  States  owns  slaves  in  Cuba,  and  brings  them 
to  the  United  States,  where  they  are  set  free  by  the  legislation  of 
congress.  Does  this  legislation  deprive  him  of  his  property  with- 
out due  process  of  law?  If  so,  what  becomes  of  the  laws  prohibit- 
ing the  slave  trade?  If  not,  how  can  a  similar  regulation  respecting 
a  ttiTitory  violate  the  filth  amendment  of  the  constitution? 

Some  reliance  was  placed  by  the  defendant's  counsel  upon  the 
fact  that  the  prohibition  of  slavery  in  this  territory  was  in  the 
words,  **that  slavery,  &c.,  shall  be  and  is  hereby  forever  pro- 
hibited."    But  the  insertion  of  the  word  forever  can  have  no  legal 
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effect.  Every  eaactment  not  expressly  limited  in  its 
[  *  628  ]  *  duration  continues  in  force  until  repealed  or  abrogated 
by  some  competent  power,  and  the  use  of  the  word  ''  for- 
ever" can  give  to  the  law  no  more  durable  operation.  The  argu- 
ment is,  that  congress  cannot  so  legislate  as  to  bind  the  future  States 
formed  out  of  the  territory,  and  that  in  this  instance  it  has  at- 
tempted to  do  so.  Of  the  political  reasons  which  may  have  induced 
the  congress  to  use  these  words,  and  which  caused  them  to  expect 
that  subsequent  legislatures  would  conform  their  action  to  the  then 
general  opinion  of  the  country  that  it  ought  to  be  permanent,  this 
court  can  take  no  cognizance. 

However  fit  such  considerations  are  to  control  the  action  of  con- 
gress, and  however  reluctant  a  statesman  may  be  to  disturb  what 
has  been  settled,  every  law  made  by  congress  may  be  repealed,  and, 
saving  private  rights,  and  public  rights  gained  by  States,  its  repeal 
is  subject  to  the  absolute  will  of  the  same  power  which  enacted 
it.  If  congress  had  enacted  that  the  crime  of  murder,  committed 
in  this  Indian  territory,  north  of  thirty-six  degrees  thirty  minutes, 
by  or  on  any  white  man,  should  forever  be  punishable  with  death,  it 
would  seem  to  me  an  insufficient  objection  to  an  indictment,  found 
while  it  was  a  territory,  that  at  some  future  day  States  might  exist 
there,  and  so  the  law  was  invalid,  because,  by  its  terms,  it  was  to 
continue  in  force  forever.  Such  an  objection  rests  upon  a  misap- 
prehension of  the  province  and  power  of  courts  respecting  the  con- 
stitutionality of  laws  enacted  by  the  legislature. 

If  the  constitution  prescribe  one  rule,  and  the  law  another  and 
different  rule,  it  is  the  duty  of  courts  to  declare  that  the  constitu- 
tion, and  not  the  law,  governs  the  case  before  them  for  judgment. 
If  the  law  include  no  case  save  those  for  which  the  constitution 
has  furnished  a  different  rule,  or  no  case  which  the  legislature  has 
the  power  to  govern,  then  the  law  can  have  no  operation.  If  it 
includes  cases  which  the  legislature  has  power  to  govern,  and  con- 
cerning which  the  constitution  does  not  prescribe  a  different  rule, 
the  law  governs  those  cases,  though  it  may,  in  its  terms,  attempt 
to  include  others,  on  which  it  cannot  operate.  In  other  words, 
this  court  cannot  declare  void  an  act  of  congress  which  constitu- 
tionally embraces  some  cases,  though  other  cases,  within  its  terms, 
are  beyond  the  control  of  congress,  or  beyond  the  reach  of  that  par- 
ticular law.  If,  therefore,  congress  had  power  to  make  a  law  ex- 
cluding slavery  from  this  territory  while  under  the  exclusive  power 
of  the  United  States,  the  use  .of  the  word  "forever"  does  not  in- 
validate the  law,  so  long  as  congress  has  the  exclusive  legislative 
power  in  the  territory. 


DECEMBER  TERM,  1856.  233 

Dred  Scott  t;.  Sandford.  [Mb.  Justice  Cubtis. 

*  But  it  is  further  insisted  that  the  treaty  of  1803,  be-  [  *  629  ] 
tween  the  United  States  and  France,  by  which  this  terri- 
tory was  acquired,  has  so  restrained  the  constitutional  powers  of 
congress,  that  it  cannot,  by  law,  prohibit  the  introduction  of  slavery 
into  that  part  of  this  territory  north  and  west  of  Missouri,  and 
north  of  thirty-six  degrees  thirty  minutes  north  latitude. 

By  a  treaty  with  a  foreign  nation,  the  United  States  may  right- 
fully stipulate  that  the  congress  will  or  will  not  exercise  its  legis- 
lative power  in  some  particular  manner,  on  some  particular  subject. 
Such  promises,  when  made,  should  be  voluntarily  kept,  with  the 
most  scrupulous  good  faith.  But  that  a  treaty  with  a  foreign 
nation  can  deprive  the  congress  of  any  part  of  the  legislative 
power  conferred  by  the  people,  so  that  it  no  longer  can  legislate  as 
it  was  empowered  by  the  constitution  to  do,  I  more  than  doubt. 

The  powers  of  the  government  do  and  must  remain  unimpaired. 
The  responsibility  of  the  government  to  a  foreign  nation,  for 
the  exercise  of  those  powers,  is  quite  another  matter.  That  re- 
sponsibility is  to  be  met,  and  justified  to  the  foreign  nation, 
according  to  the  requirements  of  the  rules  of  public  law  ;  but  never 
upon  the  assumption  that  the  United  States  had  parted  with  or 
restricted  any  power  of  acting  according  to  its  own  free  will,  gov- 
erned solely  by  its  own  appreciation  of  its  duty. 

The  second  section  of  the  fourth  article  is,  *'This  constitution, 
and  the  laws  of  the  United  States  which  shall  be  made  in  pursu- 
ance thereof,  and  all  treaties  made  or  which  shall  be  made  under 
the  authority  of  the  United  St.ates,  shall  be  the  supreme  law  of  the 
land."  This  has  made  treaties  part  of  our  municipal  law;  but  it 
has  not  assigned  to  them  any  particular  degree  of  authority,  nor 
declared  that  laws  so  enacted  shall  be  irrepealable.  No  supremacy 
is  assigned  to  treaties  over  acts  of  congress.  That  they  are  not 
perpetual  and  must  be  in  some  way  repealable,  all  will  agree. 

If  the  President  and  the  senate  alone  possess  the  power  to  repeal 
or  modify  a  law  found  in  a  treaty,  inasmuch  as  they  can  change  or 
abrogate  one  treaty  only  by  making  another  inconsistent  with  the 
first,  the  government  of  the  United  States  could  not  act  at  all,  to 
that  efl^ect,  without  the  consent  of  some  foreign  government.  I  do 
not  consider,  I  am  not  aware  it  has  ever  been  considered,  that  the 
constitution  has  placed  our  country  in  this  helpless  condition.  The 
action  of  congress  in  repealing  the  treaties  with  France  by  the  act 
of  July  T'th,  1*798,  (1  Stat,  at  Large,  578,)  was  in  conformity  with 
these  views.  In  the  case  of  Taylor  et  al,  v,  Morton,  (2 
Curtis's  Cir.  Ct.  R.  *454,)  I  had  occasion  to  consider  [*630] 
this  subject,  and  I  adhere  to  the  views  there  expressed. 
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If,  therefore,  it  were  admitted  that  the  treaty  between  the  United 
States  and  France  did  contain  an  express  stipulation  that  the  United 
States  would  not  exclude  slavery  from  so  much  of  the  ceded  terri- 
tory as  is  now  in  question,  this  court  could  not  declare  that  an  act 
of  congress  excluding  it  was  void  by  force  of  the  treaty.  Whether 
or  no  a  case  existed  sufficient  to  justify  a  refusal  to  execute  9uch  a 
stipulation,  would  not  be  a  judicial,  but  a  political  and  legislative 
question,  wholly  beyond  the  authority  of  this  court  to  try  and  de- 
termine. It  would  belong  to  diplomacy  and  legislation,  and  not  to 
the  administration  of  existing  laws.  Such  a  stipulation  in  a  treaty , 
to  legislate  pr  not  to  legislate  in  a  particular  way,  has  been  repeat- 
edly held  in  this  court  to  address  itself  to  the  political  or  the  legis- 
lative power,  by  whose  action  thereon  this  court  is  bound.  (Fos- 
ter V.  Nicolson,  2  Peters,  314;  Garcia  v.  Lee,  12  Peters,  519.) 

But,  in  my  judgment,  this  treaty  contains  no  stipulation  in  any 
manner  affecting  the  action  of  the  United  States  respecting  the  ter- 
ritory in  question.  Before  examining  the  language  of  the  treaty, 
it  is  material  to  bear  in  mind  that  the  part  of  the  ceded  territory 
lying  north  of  thirty-six  degrees  thirty  minutes,  and  wett  and 
north  of  the  present  State  of  Missouri,  was  then  a  wilderness,  unin- 
habited save  by  savages,  whose  possessory  title  had  not  then  been 
extinguished. 

It  is  impossible  for  me  to  conceive  on  what  ground  France  could 
have  advanced  a  claim,  or  could  have  desired  to  advance  a  claim,  to 
restrain  the  United  States  from  making  any  rules  and  regulations 
respecting  this  territory,  which  the  United  States  might  think  fit 
to  make  ;  and  still  less  can  I  Conceive  of  any  reason  which  would 
have  induced  the  United  States  to  yield  to  such  a  claim.  It  was  to 
be  expected  that  France  would  desire  to  make  the  change  of  sover- 
eignty and  jurisdiction  as  little  burdensome  as  possible  to  the  then 
inhabitants  of  Louisiana,  and  might  well  exhibit  even  an  anxious 
solicitude  to  protect  their  j)roperty  and  persons,  and  secure  to  them 
and  their  posterity  their  religious  and  political  rights ;  and  the 
United  States,  as  a  just  government,  might  readily  accede  to  all 
proper  stipulations  respecting  those  who  were  al)out  to  have  their 
allegiance  transferred.  But  what  interest  France  could  have  in 
uninhabited  territory,  which,  in  the  language  of  the  treaty,  was  to 
be  transferred  ^* forever,  and  in  full  sovereignty,"  to  the  United 
States,  or  how  the  United  States  could  consent  to  allow  a  foreign 
nation  to  interfere  in  its  purely  internal  affairs,  in  which 
[  *  631  ]  that  foreign  nation  had  no  concern  *  whatever,  is  difficult 
for  me  to  conjecture.  In  my  judgment,  this  treaty  con- 
tains nothing  of  the  kind. 


( 
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The  third  article  is  supposed  to  have  a  bearing  on  the  question. 
It  is  as  follows:  '*  The  inhabitants  of  the  ceded  territory  shall  be 
incorporated  in  the  Union  of  the  United  States,  and  admitted  as 
soon  as  possible,  according  to  the  principles  of  the  federal  constitu- 
tion, to  the  enjoyment  of  all  the  rights,  advantages,  and  immuni- 
ties, of  citizens  of  the  United  States ;  and  in  the  meantime  they 
shall  be  maintained  and  protected  in  the  enjoyment  of  their  liberty, 
property,  and  the  religion  they  profess." 

There  are  two  views  of  this  article,  each  of  which,  I  think,  deci- 
sively shows  that  it  was  not  intended  to  restrain  the  congress  from 
excluding  slavery  from  that  part  of  the  ceded  territory  then  unin- 
habited. The  first  is,  that,  manifestly,  its  sole  object  was  to  pro- 
tect individual  i^ights  of  the  then  inhabitants  of  the  territory.  They 
are  to  be  *' maintained  and  protected  in  the  free  enjoyment  of  their 
liberty,  property,  and  the  religion  they  profess."  But  this  article 
does  not  secure  to  them  the  right  to  go  upon  the  public  domain 
ceded  by  the  treaty,  either  with  or  without  their  slaves.  The  right 
or  power  of  doing  this  did  not  exist  before  or  at  the  time  the  treaty 
was  made.  The  French  and  Spanish  governments  while  they  held 
the  country,  as  well  as  the  United  States  when  they  acquired  it, 
always  exercised  the  undoubted  right  of  excluding  inhabitants  from 
the  Indian  country,  and  of  determining  when  and  on  what  condi- 
tions it  should  be  opened  to  settlers.  And  a  stipulation,  that  the 
then  inhabitants  of  Louisiana  should  be  protected  in  their  property, 
can  have  no  reference  to  their  use  of  that  property,  where  they  had 
no  right,  under  the  treaty,  to  go  with  it,  save  at  the  will  of  the 
United  States.  If  one  who  was  an  inhabitant  of  Louisiana  at  the 
time  of  the  treaty  had  afterwards  taken  property  then  owned  by 
him,  consisting  of  fire-arms,  ammunition,  and  spirits,  and  had  gone 
into  the  Indian  country  north  of  thirty-six  degrees  thirty  minutes, 
to  sell  them  to  the  Indians,  all  must  agree  the  third  article  of  the 
treaty  would  not  have  protected  him  from  indictment  under  the  act 
of  C(»ngress  of  March  30, 1802,  (2  Stat,  at  Large,  139,)  adopted  and 
extended  to  this  territory  by  the  act  of  March  26,  1804,  (2  Stat,  at 
Large,  283.) 

Besides,  whatever  rights  were  secured  were  individual  rights. 
If  congress  should  pass  any  law  which  violated  such  rights  of  any 
individual,  and  those  rights  were  of  such  a  character  as  not  to  be 
within  the  lawful  control  of  congress  under  the  constitution,  that 
individual  could  complain,  and  the  act  of  congress,  as  to 
such  rights  of  his,  would  be  inoperative;  but  it  *  would  [  *  632  ] 
be  valid  and  operative  as  to  all  other  persons,  whose  indi- 
vidual rights  did  not  come  -under  the  protection  of  the  treaty. 
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And  inasmuch  as  it  does  not  appear  that  any  inhabitant  of  Louisi- 
ana, whose  rights  were  secured  by  treaty,  had  been  injured,  it 
would  be  wholly  inadmissible  for  this  court  to  assume,  first,  that 
one  or  more  such  cases  may  have  existed;  and,  second,  that  if  any 
did  exist,  the  entire  law  was  void — not  only  as  to  those  cases,  if  any, 
in  which  it  could  not  rightfully  operate,  but  as  to  all  others,  wholly 
unconnected  with  the  treaty,  in  which  such  law  could  rightfully 
operate. 

But  it  is  quite  unnecessary,  in  my  opinion,  to  pursue  this  inquiry 
further,  because  it  clearly  appears  from  the  language  of  the  article, 
and  it  has  been  decided  by  this  court,  that  the  stipulation  was  tem- 
porary, and  ceased  to  have  any  efiect  when  the  then  inhabitants 
of  the  territory  of  Louisiana,  in  whose  behalf  the  stipulation  was 
made,  were  incorporated  into  the  Union. 

In  the  cases  of  New  Orleans  v,  De  Armas  et  aL,  (9  Peters,  223,) 
the  question  was,  whether  a  title  to  property,  which  existed  at  the 
date  of  the  treaty,  continued  to  be  protected  by  the  treaty  after  the 
State  of  Louisiana  was  admitted  to  the  Union.  The  third  article 
of  the  treaty  was  relied  on.  Mr.  Chief  Justice  Marshall  said: 
''This  article  obviously  contemplates  two  objects.  One,  that 
Louisiana  shall  be  admitted  into  the  Union  as  soon  as  possible,  on 
ail  equal  footing  with  the  other  States ;  and  the  other,  that,  till 
such  admission,  the  inhabitants  of  the  ceded  territory  shall  be  pro- 
tected in  the  free  enjoyment  of  their  liberty,  property,  and  relig- 
ion. Had  any  one  of  these  rights  been  violated  while  these  stipu- 
lations continued  in  force,  the  individual  supposing  himself  to  be 
injured  might  have  brought  his  case  into  this  court,  under  the 
twenty-fifth  section  of  the  judicial  act.  But  this  stipulation  ceased 
to  operate  when  Louisiana  became  a  member  of  the  Union,  and  its 
inhabitants  were  ''admitted  to  the  enjoyment  of  all  the  rights, 
advantages,  and  immunities,  of  citizens  of  the  United  States." 

The  cases  of  Chouteau  v,  Marguerita,  (12  Peters,  507,)  and  Per- 
moli  V.  New  Orleans,  (3  How.  589,)  are  in  conformity  with  this 
view  of  the  treaty. 

To  convert  this  temporary  stipulation  of  the  treaty,  in  behalf  of 
French  subjects  who  then  inhabited  a  small  portion  of  Louisiana, 
into  a  permanent  restriction  upon  the  power  of  congress  to  regu- 
late territory  then  uninhabited,  and  to  assert  that  it  not  only  re- 
strains congress  from  afiecting  the  rights  of  property  of  the  then 
inhabitants,  but  enabled  them  and  all  other  citizens  of 
[  *  633  ]  the  United  States  to  go  into  any  part  of  the  *  ceded  terri- 
tory with  their  slaves,  and  hold  them  there,  is  a  construc- 
tion of  this  treaty  so  opposed  to  its 'natural  meaning,  and  bo  far 
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bejond  its  subject-matter  and  the  evident  design  of  the  parties, 
that  I  cannot  assent  to  it.  In  my  opinion,  this  treaty  has  no 
bearing  on  the  present  question. 

For  these  reasons,  I  am  of  opinion  that  so  much  of  the  several 
acts  of  congress  as  prohibited  slavery  and  involuntary  servitude 
within  that  part  of  the  territory  of  Wisconsin  lying  north  of  thirty- 
six  degrees  thirty  minutes  north  latitude,  and  west  of  the  river 
Mississippi,  were  constitutional  and  valid  lawa. 

I  have  expressed  my  opinion,  and  the  reasons  therefor,  at  far 
greater  length  than  I  could  have  wished,  upon  the  different  ques- 
tions on  which  I  have  found  it  necessary  to  pass,  to  arrive  at  a 
judgment  on  the  case  at  bar.  These  questions  are  numerous,  and 
the  grave  importance  of  some  of  them  required  me  to  exhibit  fully 
the  grounds  of  my  opinion.  I  have  touched  no  question  which,  in 
the  view  I  have  taken,  it  was  not  absolutely  necessary  for  me  to 
pass  upon,  to  ascertain  whether  the  judgment  of  the  circuit  court 
should  stand  or  be  reversed.  I  have  avoided  no  question  on  which 
the  validity  of  that  judgment  depends.  To  have  done  either  more 
or  less,  would  have  been  inconsistent  with  my  views  of  my  duty. 

In  my  opinion  the  judgment  of  the  circuit  court  should  be  re- 
versed, and  the  cause  remanded  for  a  new  trial. 
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COHSTBUCTION  OF  StATE  STATUTES. 

1.  The  constractioQ  given  by  the  State  courts  to  the  statutes  of  their  own  States  con- 
cerning title  to  land,  being  a  rule  of  property,  must  be  followed  by  the  circuit  courts 
of  the  United  States  sitting  in  the  s4nie  State. 

2.  Though  the  State  courts  may  change  their  views  of  the  statute  pending  a  writ  of 
error  from  the  circuit  court  to  this  court,  such  a  change  cannot  make  that  erroneous 
here  which  was  rightly  decided  in  the  circuit  court,  whatever  effect  it  may  have  on 
other  cases  in  the  circuit  courts. 

This  was  a  writ  of  error  to  the  circuit  court  for  the  northern  dis- 
trict of  Illinois,  and  is  fully  stated  in  the  opinion  of  the  court. 
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Morg.  n  V.  Curtenias. 


Mr,  Washburne,  for  plaintiflfin  error. 

Mr,  Ballance,  for  defendant. 

[  *  2  ]  *  Mr.  Justice  Grier  delivered  the  opinion  of  the  court. 
The  plaintiff  in  error,  who  was  also  plaintiff  below, 
brought  his  ejectment  for  certain  lots  in  the  town  of  Peoria.  On 
the  trial,  he  gave  in  evidence  a  patent  from  the  United  States  to 
John  L.  Bogardus,  dated  5th  of  January,  1838;  the  will  of  Bogar- 
dus,  proved  Tth  of  July,  1838,  in  which  he  authorizes  his  executrix 
to  sell  his  lands ;  a  deed  from  the  executrix,  dated  September  25th, 
1845,  to  Seth  L.  Cole;  also,  a  deed  from  Cole  to  Frink,  and  from 
Frink  to  plaintiff.  The  defendants  claimed  under  Isaac  Underbill, 
to  whom  Bogardus  had  conveyed  by  deed,  dated  5th  August,  1834, 
purporting,  for  the  consideration  of  $1,050,  *^to  grant,  sell,  and 
convey,"  to  Underbill,  all  Bogardus's  '* right  and  interest"  to  the 
land  in  dispute;  *'to  have  and  tp  hold  the  same,  unto  the  said 
Underbill,  his  heirs  and  assigns,  forever." 

The  defendants,  moreover,  proved  that  Underbill  paid  the  pur- 
chase money  for  the  land,  and  took  out  the  patent  in  the  name  of 
Bogardus,  in  whose  name  the  entry  bad  been  made. 

The  plaintiff's  counsel  then  moved  the  court  to  exclude  from  the 
jury  all  the  evidence  given  by  the  defendants.  This  motion  was 
overruled,  and  the  court  instructed  the  jury  that  the  plaintiff  had 
no  title  to  the  premises  claimed  in  the  declaration.  To  this  in- 
struction plaintiff's  counsel  excepted,  and  now  alleges  it  as  error. 

It  was  contended  that  the  deed  from  Bogardus  to  Underbill  was 
but  an  ordinary  quit-claim  deed,  conveying  only  such  interest  as 
the  releasor  had  in  the  premises  at  the  time  of  its  execution ;  and 
being  without  any  direct  covenants  of  warranty,  or  that  implied  in 
the  terms  **  grant,  bargain,  and  sell,"  Bogardus  was  not  estopped 
from  evicting  Underbill,  under  his  legal  title  afterwards  vested  in 
him  by  the  patent.  The  defendants  contended,  that  however  this 
might  be  at  common  law,  the  title  acquired  by  Bogardus  inured  to 
the' benefit  of  his  grantee  by  virtue  of  the  7th  section  of  the  statute 
of  Illinois,  passed  in  1833,  concerning  conveyances  of  real  property, 
which  is  as  follows:  **If  any  person  shall  sell  or  convey  to  another, 
by  deed  or  conveyance  purporting  to  convey  an  estate  in  fee-simple 
absolute  in  any  tract  of  land  or  real  estate,  lying  and  being  in  this 
State,  not  then  being  possessed  of  the  legal  title  or  interest  therein 
at  the  time  of  the  sale  of  conveyance,  but  after  such  sale  and  con- 
veyance the  vendor  shall  become  possessed  of  and  confirmed  in  the 
legal  estate  to  the  land  or  real  estate  so  sold  and  conveyed,  it  shall 
be  taken  and  held  in  trust,  and  for  the  use  of  the  grantee  or  vendee^ 
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and  the  conveyance  aforesaid  shall  be  held  and  taken,  and 

shall  be  *as  valid  as  if  the  grantor  or  vendor  had  the  legal  [    *  3    ] 

estate  or  interest  at  the  time  of  sale  or  conveyance." 

Now,  this  case  was  tried  in  the  court  below,  on  the  8th  of  June, 
1849,  and  this  section  of  the  act  of  1833  had  been  construed  by  the 
supreme  court  of  Illinois,  as  to  its  application  to  the  conveyance  in 
question,  in  the  case  of  Frlsby  v.  Ballance,  decided  in  that  court  in 
1845,  and  reported  in  2d  Gilman,  141.  It  was  held  in  that  case 
that  the  fee  in  the  premises  inured  under  the  statute  to  Underbill 
and  his  assigns.  This  construction  of  the  statute  was  therefore  a 
settled  rule  of  property  at  the  time  of  the  decision  of  this  case  in 
the  court  below,  which  that  court  was  bound  to  follow ;  and  having 
80  decided,  there  was  certainly  no  error  in  the  decision  at  the  time 
it  was  made. 

But  it  is  argued,  that  though  the  decision  of  the  circuit  court 
was  in  accordance  with  the  established  construction  of  the  statutes 
of  Illinois,  and  the  rules  of  property  as  then  declared  by  her  high- 
est tribunal,  yet  it  has  become  erroneous,  because  of  a  change  of 
the  law  since  that  time,  by  a  decision  of  the  supreme  court  of  the 
State  in  1853,  in  the  case  of  Frink  v.  Durst,  (14  Illinois,  305,)  by 
which  the  case  of  Frisby  v.  Ballance  was  overruled  and  reversed. 
It  is  true  that  the  same  conveyance  and  the  same  statute  were  in 
question  in  the  last  case,  and  have  received  a  contrary  construction 
to  that  which  had  governed  such  conveyances  as  a  rule  of  property 
for  more  than  eight  years. 

If  the  judgment  of  the  circuit  court  in  this  case  had  been  given 
since  the  last  decision  of  the  supreme  court  of  Illinois,  this  court 
might  have  been  compelled  to  decide  whether  they  considered  them- 
selves bound  to  follow  the  last  decision  of  that  court,  or  at  liberty 
to  choose  between  them.  But,  however  the  latter  decision  may 
have  a  retroactive  effect  upon  the  titles  held  under  the  deed  in  ques- 
tion, it  cannot  have  that  effect  upon  the  decisions  of  the. circuit 
court,  and  make  that  erroneous  which  was  not  so  when  the  judg- 
ment of  that  court  was  given.     It  is  therefore  affirmed  with  costs. 


Robert  H.  Wynn,  Executor,  &c.,  v.  Charles  B.  Morris  e^al. 

20  H.  3. 

Jurisdiction  under  25th  Section  of  the  Judioiabt  Act — Title  to  Land  duriwd 

FROM  United  States. 

1.  In  a  writ  of  error  to  a  State  court,  it  mnst  appear  that  the  judgment  of  the  coart 
below  was  against  the  right,  title,  or  olaim  asserted  ander  the  United  States. 
Vol.  ii— 16 
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2.  There  is  no  jurisdiction  where  the  plaintifT  in  error  shows  no  such  right,  though  the 
■   defendant  in  error  asserts  such  a  title,  which  is  affirmed  by  the  State  court  and  con- 
tested by  plaintiff  in  error.    Owings  v.  Norwood,  5  Cr.  344 ;  Henderson  v.  Tennessee, 
10  How.  311. 

Writ  of  error  to  the  supreme  court  of  the  State  of  Arkansas. 
The  case  is  stated  in  the  opinion  of  the  court. 

Mr.  PikCy  for  plaintiflF  in  error. 

Mr.  Watkins  and  Mr.  Bradley ^  for  defendants. 

[  *  4  ]  *  Mr.  Justice  Catron  delivered  the  opinion  of  the  court. 
The  complainant  filed  his  bill  in  a  State  circuit  court 
in  Arkansas,  to  enjoin  Morris  from  executing  a  writ  of  possession 
founded  on  a  recovery  by  an  action  of  ejectment  for  the  northwest 
quarter  of  section  18,  in  township  16,  south  of  Red  river. 
•  Wynn  alleges  that  the  whole  of  the  quarter  section  was  cultivated 
by  him,  and  had  been  for  years  before  the  inception  of  Morris's 
title,  and  that  he,  Wynn,  claimed  title  to  the  land  through  the 
State  of  Arkansas,  and  that  Morris  had  obtained  a  legal  title  in 
fraud  of  Wynn's  superior  right  in  equity. 

Morris  claims  through  Keziah  Taylor.  In  1829  and  in  1830, 
when  the  occupant  law  of  that  year  passed,  she  was  a  widow,  and 
cultivated  a  small  farm  on  the  land  in  dispute;  she  sold 
[  *  5  ]  *out  her  possessions  there  in  the  latter  part  of  1830,  left 
the  country  secretly,  and  settled  permanently  in  the  Mexi- 
can province  of  Coahuila  and  Texas,  and  there  she  remained  with- 
out returning  to  Arkansas  until  December,  1842,  when  she  made 
her  appearance,  proved  her  cultivation  in  1829,  and  her  continuing 
possession  in  May,  1830,  in  the  form  prescribed  by  the  act  of  that 
year,  had  her  pre-emption  allowed,  entered  the  land,  and  sold  it  to 
Morris.    She  got  a  patent  in  1844. 

The  reason  why  Mrs.  Taylor  did  not  enter  the  land  at  an  earlier 
day  was,  that  the  township  No.  16  was  not  surveyed  until  1841,  and 
within  one  year  before  the  date  of  her  entry. 

Wynn  seeks  a  decree  on  the  ground  that  Morris  procured  Mrs. 
Taylor  to  enter  the  land  for  Morris's  benefit,  when  she  had  no  right 
of  pre-emption,  because  of  the  abandonment  of  her  possession  for 
more  than  ten  years. 

The  register  and  receiver  held  that  a  preference  of  entry  was 
vested  by  the  act  of  1830,  and  they  refused  to  investigate  the  fact 
of  abandonment.  This  opinion  was  concurred  in  by  the  commis- 
sioner of  the  general  land  office.  And,  to  correct  this  alleged  error, 
the  bill  was  filed.    The  State  circuit  court  refused  the  relief  prayed ; 
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adjudged  that  Mrs.  Taylor  obtained  a  valid  title  to  the  land,  and 
decreed  damages  against  Wynn  for  detaining  the  possession.  From 
this  decree  he  appealed  to  the  supreme  court  of  Arkansas,  where 
the  decree  of  the  circuit  court  was  affirmed,  and  to  that  decree 
Wynn  prosecutes  his  writ  of  error  out  of  this  court;  and  the  first 
question  here  is,  whether  we  have  jurisdiction  to  re-examine  and 
reverse  or  affirm  the  decree  of  the  State  courts.  This  can  only  be 
done  in  a  case  where  is  drawn  in  question  the  construction  of  a  stat- 
ute of  the  United  States,  &c.,  and  the  decision  is  against  the  title  set 
up  or  claimed  under  the  statute  by  the  losing  party.  If  Wynn  had  no 
title^  of  course  he  could  not  claim  under  a  law  of  the  United  States, 
and  cannot  come  here  under  the  25th  section  of  the  judiciary  act  of 
1789,  merely  to  draw  in  question  the  decree  which  dismissed  his  bill. 

To  this  effect  are  the  cases  of  Owings  v.  Norwood's  Lessee,  (6 
O.  344;)  Henderson  v,  Tennessee,  (10  How.  311.) 

Wynn  sets  up  a  pretension  of  claim  to  the  land  in  dispute  through 
the  State  of  Arkansas,  which  State  was  authorized  to  locate  500,000 
acres  of  land  by  acts  of  congress  passed  in  1841  and  1842 ;  and  the 
complainant  insists  that  he  had  made  a  contract  with  the  State, 
through  her  locating  agent,  Charles  E.  Moore,  who  was  acting 
under  instructions  from  the  governor  of  said  State,  to  the  effect  that 
he,  the  complainant,  should  l>e  allowed  to  purchase  the  land  from 
the  State  at  two  dollars  per  acre.  But  the  State  did  not 
locate  this  quarter  section,  nor  *had  it  an  interest  in  it  [  *  6  ] 
at  any  time;  so  that  the  title  was  outstanding  in  the 
United  States  till  Keziah  Taylor  made  her  entry. 

The  complainant,  Wynn,  having  no  interest  in  the  land  but  a 
naked  possession,  not  protected  by  an  act  of  congress,  we  order  that 
his  writ  of  error  be  dismissed  for  want  of  jurisdiction. 


JosiAH  Garland,  Plaintiff  in  Error,  v.  Robert  H.  Wynn,  Exec- 
utor, &c. 

20  H.  6. 

COKOLUSIYENESS  OF   PATENTS   TO    LaNDS — FrAUD  IN    OBTAINING   PATENT — EQUITABLE 

Jurisdiction  as  between  Conflicting  Claimants. 

1.  It  is  the  settled  doctrine  of  this  court  that,  where  a  person  obtains  a  patent  for  lands 
by  fraudulent  imposition  on  the  officers  of  the  land  department,  equity  will  give  relief 
to  the  party  legally  entitled  to  receive  the  patent.  Lytle  v.  Arkansas,  9  How.  328 ; 
Bernard  v.  Ashley,  18  How.  44 ;  Johnson  v.  Towsley,  13  Wall.  72. 

Writ  of  error  to  the  supreme  court  of  the  State  of  Arkansas. 
The  case  is  sufBciently  stated  in  the  opinion. 
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Gailand  v.  Wynn. 

Mr,  Watkina  and  Mr,  Bradley^  for  plaintiff  in  error. 

Mr,  Pike,  for  defendant. 

[  *  T  ]  *Mr.  Justice  Catron  delivered  the  opinion  of  the  court. 
In  November,  1842.  William  Wynn  (the  complainant 
below)  proved  that  he  had  a  preference  of  entry  to  the  quarter  sec- 
tion of  land  in  dispute,  according  to  the  act  of  1838,  and  his  entry 
was  allowed. 

In  February,  1843,  Samuel  Hemphill  made  proof  that  he  had  a 
right  of  pre-emption  to  the  8i>me  land,  under  the  act  of  May  26th, 
1830.  The  two  claims  coming  in  conflict,  it  was  decided  by  the 
register  and  receiver  at  the  local  land  office,  that  Hemphill  had  the 
earlier  and  better  right  to  enter  the  land  ;  and  in  this  decision  the 
commissioner  of  the  general  land  office  concurred, 

Wynn's  entry  being  the  oldest,  it  was  set  aside,  his  purchase 
money  refunded,  and  a  patent  certificate  was  awarded  to  Samuel 
Hemphill,  who  assigned  it  to  Garland,  the  plaintiff  in  error,  to 
whom  the  patent  issued.  The  benefit  of  the  patent  was  decreed  to 
Wynn  by  the  supreme  court  of  Arkansas ;  to  reverse  which  de- 
cree. Garland  prosecutes  his  writ  of  error  out  of  this  court. 

It  appears,  from  the  allegations  and  evidence,  that  Garland  pro- 
cured the  proofs,  and  was  in  fact  the  principal  in  obtaining  a  pref- 
erence of  entry  in  the  name  of  Hemphill,  and  in  causing  Wynn's 
elder  entry  to  be  vacated ;  that  the  whole  proceeding,  on  the  part 
of  Garland  and  Hemphill,  was  a  mere  imposition  on  the  officers 
administering  the  public  lands;  that  Hemphill  never  had  any 
improvement  on  the  northeast  quarter  of  section  18,  but  that  his 
improvement  was  on  the  northwest  quarter  of  section  17,  which 
adjoins  the  quarter  section  in  controversy ;  and  that  Garland  in- 
duced the  witnesses,  who  made  the  proof  before  the  register  and 
receiver  to  establish  Hemphill's  preference  of  entry,  to  confound 
the  quarter  sections  and  their  dividing  lines,  and  misrepresented 
the  extent  of  the  cleared  land  occupied  by  Hemphill  in  1829  and 
1830;  so  that  the  witnesses  ignorantly  swore  that  the  improvement 
and  cultivation  were  in  part  on  the  northeast  quarter  of  section  18, 
which  was  wholly  untrue ;  and  by  which  false  swearing  Wynn's 
entry  was  set  aside,  and  Garland  obtained  a  patent  of  the  land. 

Garland  insists,  by  an  amended  answer  in  the  nature  of  a  distinct 

plea,  that,  by  the  law  of  the  land,  the  circuit  court  had  no  authority 

or  jurisdiction  to  set  aside  or  correct  the  decision  of  the 

[    *8    ]  register  and  receiver;  and  that  their  adjudication  *and 

judgment  in  granting  and  allowing  the  pre-emption  rights 

to  and  in  the  name  of  Samuel  Hemphill  was  final  and  conclusivey 
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and  cannot  be  inquired  into,  or  in  any  manner  questioned,  modi- 
fied, or  set  aside. 

This  matter  was  put  in  issue;  and  the  court  below,  when  it  de- 
creed for  the  complainant,  necessarily  decided  against  the  bar  to 
relief  set  up  and  claimed  under  an  authority  of  the  United  States. 

The  question  is,  have  the  courts  of  justice  power  to  examine  a 
contested  claim  to  a  right  of  entry  under  the  pre-emption  laws,  and 
to  overrule  the  decision  of  the  register  and  receiver,  confirmed  by 
the  commissioner,  in  a  case  where  they  have  been  imposed  upon  by 
ex  parte  affidavits,  and  the  patent  has  been  obtained  by  one  having 
no  interest  secured  to  him  in  virtue  of  the  pre-emption  laws,  to  the 
destruction  of  another's  right,  who  had  a  preference  of  entry,  which 
he  preferred  and  exerted  in  due  form,  but  which  right  was  defeated 
by  false  swearing  and  fraudulent  contrivance  brought  about  by  him 
to  whom  the  patent  was  awarded? 

The  general  rule  is,  that  where  several  parties  set  up  conflicting 
claims  to  property,  with  which  a  special  tribunal  may  deal,  as 
between  one  party  and  the  government,  regardless  of  the  rights  of 
others,  the  latter  may  come  into  the  ordinary  courts  of  justice,  and 
litigate  the  conflicting  claims.  Such  was  the  case  of  Comegys  v, 
Vasse,  (1  Peters,  212,)  and  the  case  before  us  belongs  to  the  same 
class  of  ex  parte  proceedings ;  nor  do  the  regulations  of  the  commis- 
sioner of  the  general  land  office,  whereby  a  party  may  be  heard  to 
prove  his  better  claim  to  enter,  oust  the  jurisdiction  of  the  courts  of 
justice.     We  announce  this  to  be  the  settled  doctrine  of  this  court. 

It  was,  in  effect,  so  held  in  the  case  of  Lytle  v.  The  State  of  Arkan- 
sas, (9  How.  328  ;)  next,  in  the  case  of  Cunningham  v.  Ashley,  (14 
How. ;)  and  again  in  the  case  of  Bernard  v.  Ashley,  (18  How.  44.) 

It  is  ordered  that  the  decree  of  the  supreme  court  of  Arkansas  be 
in  all  "things  affirmed. 


James  R.  Jones,  Charles  C.  Jones,  William  G.  Q-orman,  Robert 
LoTT,  John  Tippin,  Matthew  T.  Tippin,  and  John  R.  Tally, 
Plaintiffs  in  Error,  v.  Catherine  McMasters. 

20  H.  8. 

CirXZEXSHIP    A8    BETWEEH    TeXA.8  AND    MEXICO — EfFEOT  OF  ALIENAGE  ON  TiTLB  IN 

Texas— Patents  fob  Land  not  Void,  only  Assailable  in  Equity. 

1.  A  persoD  born  in  Texas,  and  removing  therefrom  before  the  separation  from  Mexico, 
remains  a  citizen  of  Mexico,  though  a  minor  when  the  separation  took  place. 

2.  No  law  of  Texas  forfeited  the  title  of  such  person  to  lands  in  Texas  acquired  before 
the  separation. 

3.  The  courts  of  the  United  States  will  not,  in  an  action  at  law,  investigate  the  question 
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of  fraud  in  obtaining  a  patent  for  land  from  the  government,  if  the  officers  issuing  it 
bad  autliority  to  grant  the  title,  though  the  practice  of  the  State  conrls  may  be  other- 
wise.   Such  a  question  belongs  to  the  equity  side  of  the  federal  courts  alone. 

This  case  is  brought  by  writ  of  error  to  the  district  court  for  the 
district  of  Texas,  and  is  fully  stated  in  the  opinion. 

Mr.  HcdCy  for  plaintiffs  in  error. 
Mr.  Hughes,  for  defendant. 

[  *  17  ]  *  Mr.  Justice  Nei^on  delivered  the  opinion  of  the  court. 
This  is  a  writ  of  error  to  the  district  court  of  the  United 
States,  possessing  circuit  court  powers,  held  in  and  for  the  district 
of  Texas. 

This  suit  was  brought  in  the  court  below  by  Catherine  McMas- 
ters,  to  recover  the  possession  of  a  tract  of  land  lying  in 
[  *18  ]  the  *  county  of  Goliad,  in  the  forks  of  the  San  Antonio 
river  and  the  Cabaza  creek,  containing  four  leagues  oi 
land.  Four  of  the  defendants  put  in  a  plea  of  not  guilty.  At  a 
subsequent  day,  John  B.  Tally  was  allowed  to  come  in  and  defend 
as  landlord  of  Lott,  one  of  the  defendants.  Whereupon,  he  put 
in  a  plea  to  the  jurisdiction  of  the  court,  upon  the  ground  the 
plaintiff  was  a  citizen  of  the  State  of  Texas.  The  plea  states  that 
she  was  born  at  Goliad,  then  in  the  State  of  Coahuila  and  Texas, 
when  it  was  a  part  of  the  republic  of  Mexico ;  that  the  domicile 
of  her  father  and  mother  were  at  this  place  at  the  time  of  her 
birth,  and  continued  there  till  their  deaths.  That  the  plaintiff 
was  removed  from  the  territory  of  Texas  to  Matamoras,  west  of 
the  Rio  Grande,  in  Mexico,  when  she  was  about  four  years  of  age, 
during  the  revolutionary  movements  in  Texas,  and  before  the 
declaration  of  independence,  which  was  on  the  2d  March  f"  1836. 
That  she  was  removed  in  the  family  of  M.  Sabriego,  in  which  she  had 
lived  in  Texas,  and  with  whom  she  has  continued  to  reside  since  in 
Mexico.  There  was  a  demurrer  to  this  plea^  which  was  allowed, 
and  the  defendant  required  to  answer  over.  The  defendant  then 
put  in  a  plea  of  not  guilty,  and  also  a  special  plea  in  bar  of  alienage, 
and  limitation  of  nine  years  before  suit  brought,  founded  upon  a 
statute  of  the  State  of  Texas. 

There  was  a  demurrer  to  this  plea,  but  undisposed  of  for  aught 
that  appears  on  the  record,  when  the  parties  went  down  to  the  trial 
of  the  issues  of  fact. 

On  the  trial,  the  plaintiff  proved  a  title  in  due  form,  under  date 
of  the  16th  July,  1833,  to  the  land  in  controversy,  in  her  grand- 
mother, Maria  de  Jesus  Ybarba  Trejo^  followed  by  the  official  sur- 


DECEMBER  TERM,  1857.  247 

Jones  V.  McMasters. 

vey  and  judicial  possession  ;  also,  that  her  grandmother  died  in 
possession  of  the  premises,  leaving  the  plaintiff's  mother,  her  only 
child;  at  the  death  of  her  mother  and  father.  Her  grandmother 
and  mother  died  about  the  year  1834.  Her  father  was  killed  in 
the  same  year.  • 

The  defendants  claimed  under  patents  from  the  State  of  Texas^ 
one  dated  15th  September,  1849,  for  three  hundred  and  twenty 
acres ;  the  other,  the  20th  of  February,  1847,  for  like  number ; 
which  covered  the  possessions  on  the  tract  in  dispute  of  two  of  the 
defendants. 

When  the  evidence  closea,  the  counsel  for  the  defendants  prayed 
the  court  to  charge  the  jury,  that  if  the  plaintiff,  as  a  Mexican 
citizen,  had  continued  to  reside  out  of  Texas  from  a  period  before 
the  declaration  of  Texan  independence,  the  action  could  not  be 
sustained  ;  which  was  refused,  and  a  charge  given,  that  her  right 
remained  as  it  was  before  the  revolution,  both  according  to 
general  principles  and  by  force  of  the  treaty  of  *Gauda-  [  *  19  ] 
lupe  Hidalgo ;  and  that  if  she  had  a  right  of  property, 
that  gave  her  the  right  to  sue  here. 

The  counsel  also  prayed  the  court  to  charge,  that  if  the  jury 
should  believe,  from  the  evidence,  that  the  survey  and  grant  under 
which  the  plaintiff  claims  title  extends  so  as  to  include  a  large  area 
out  of  the  limits  prescribed  by  law,  as  dated  in  the  decree  No.  190, 
of  the  laws  of  Coahuila  and  Texas,  and  that  the  error  did  not  arise 
from  mistake  of  quantity,  but  from  intention  to  depart  from  the 
legal  mode  of  survey,  then  the  jury  might  consider  the  grant  void 
a.s  to  such  area  as  might  be  out  of  the  limits  prescribed  by  law, 
and  also  that  the  grant  itself  would  be  void  in  such  cases  for  want 
of  legal  survey.     Which  prayer  was  refused. 

The  counsel  also  requested  the  court  to  charge,  that  if  the  jury 
should  believe,  from  the  evidence,  that,  the  survey  and  grant  under 
which  the  plaintiff  claimed  extended  so  as  to  include  a  large  area 
as  aforesaid,  and  that  the  grant  and  survey  were  so  made  by  fraud* 
ulent  procurement  on  the  part  of  the  grantee,  by  an  agent  in  that 
behalf,  then  the  jury  might  consider  the  grant  as  entirely  void. 

The  court  so  instructed  the  jury ;  but  with  the  addition,  that 
unless  the  alcalde  commissioner  was  informed,  at  the  time  he  gave' 
possession  and  issued  the  title,  of  the  fact  that  the  survey  had 
been  extended  so  as  to  include  a  large  area,  &c.,  the  grant  would 
not  be  void ;  thfit  the  fraudulent  procurement  of  the  survey  alone 
would  not  vitiate  the  grant. 

The  counsel  also  requested  the  court  to  charge,  that  the  grant 
under  which  the  plaintiff  claimed  is  one  of  the  class  that  might  be 
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forfeited  for  non-performance  of  conditions.  That  ordinarily  a  law 
of  the  legislature,  and  judicial  action  under  it,  would  be  necessary 
to  avoid  such  a  grant.  Yet  that  claimant  might  act  so  as  to 
supersede  the  necessity  of  such  a  judicial  determination ;  and  if 
conduct  of  plaintiff  amounted  to  an  admission  of  the  forfeiture,  she 
could  not  afterwards  set  up  the  right,  especially  against  a  person 
who  had,  in  the  meantime,  acquired  a  grant  from  the  State  ;  and 
that  it  was  a  question  for  the  jury  to  determine,  whether  the  con- 
duct of  the  plaintiff  amounted  to  an  admission  of  forfeiture. 

The  court  gave  the  instruction,  with  the  addition,  that  it  was  a 
question  as  to  the  actual  intention  of  the  plaintiff;  and  the  jury 
should  be  satisfied,  considering  the  infancy  and  all  other  circum- 
stances, that  such  was  in  fact  her  intention,  or  they  should  find  for 
the  plaintiff. 

The  jury  found  a  verdict  for  the  plaintiff. 

As  the  practice  in  the  court  below  permits  pleas  of  whatever 
nature  or  description  to  be  put  in  as  a  defense  to  the  suit 
[  *20  ]  at  *the  same  time,  and  without  regard  to  the  order  of 
pleas,  as  known  to  the  system  of  the  common  law,  it  will 
be  necessary  in  the  first  place  to  examine  the  question  raised  on  the 
demurrer  to  the  plea  to  the  jurisdiction.  It  is  insisted  that  the 
plaintiff  is  a  citizen  of  the  State  of  Texas,  according  to  the  facts  as 
stated  in  the  plea  and  admitted  by  the  demurrer;  and  if  so,  as  she 
is  not  a  citizen  and  resident  of  a  different  State,  but  a  resident 
of  Texas,  the  suit  cannot  be  maintained  within  the  11th  section  of 
the  judiciary  act.     We  think  the  objection  not  well  founded. 

The  plaintiff  was  born  under  the  dominion  of  the  Mexican  re- 
public, and  has  lived  under  it  ever  since  her  birth,  and  beyond  all 
question,  therefore,  is  a  citizen  of  that  government,  owing  it  alle- 
giance, which  has  never  been  interrupted  or  changed.  There  has 
been  no  act  of  hers,  or  of  any  one  competent  to  represent  her,  or 
to  determine  heV  election,  indicating  an  intention  to  throw  off  this 
allegiance,  and  to  attach  herself  to  the  new  sovereignty  of  Texas. 
Having  been  born  and  having  always  lived  under  the  old  govern- 
ment, the  burden  rested  upon  the  defendants,  who  claimed  that 
she  was  a  citizen  of  the  new  one,  to  establish  the  fact  of  the  change 
of  her  allegiance.  (2  Cranch,  280;  4  ib,  209;  1  Dallas,  53;  20 
Johns.  R.  313 ;  3  Peters  R.  99,  122,  123 ;  2  Kent  C.  40,  4L) 
The  facts  set  up  in  the  plea  prove  the  contrary.  According  to 
these,  the  plaintiff  was  nineteen  years  old  when  this  suit  was  com- 
menced, and  between  twenty-two  and  twenty-three  years  when  the 
plea  was  put  in  to  the  jurisdiction.  If  she  was  competent  to  make 
an  election  while  a  minor,  but  after*  she  had  arrived  at  mature 
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years,  as  to  the  government  to  which  she  would  owe  allegiance, 
the  presumption,  upon  the  facts,  is,  that  she  has  made  it  in  favor 
of  the  one  under  which  she  has  lived  since  her  birth.  If  she  was 
incompetent  to  make  it  during  her  minoritj^,  then  the  allegiance 
due  at  her  birth  continued,  and  existed  at  the  time  of  the  com- 
mencement of  the  suit. 

We  do  not  enter  upon  the  question  of  the  domicile  of  a  minor 
discussed  on  the  argument,  nor  express  any  opinion  upon  it,  as  the 
q^uestion  here  is  one  of  national  character,  and  does  not  stand  upon 
the  mere  doctrines  of  municipal  law,  but  upon  the  more  general 
principles  of  the  law  of  nations.     (3  Peters,  242;  2  J.  Cas.  29.) 

Assuming  that  the  ])laintiff  is  an  alien,  and  not  a  citizen  of 
Texas,  the  next  question  is,  whether  or  not  she  is  under  any  disa- 
bility that  would  prevent  her  from  the  assertion  of  her  title  to  the 
premises  in  question ;  in  other  words,  whether  her  absence  and 
alienage  worked  a  forfeiture  of  the  estate.  The  general  principle 
is  undisputed,  that  the  division  of  an  empire  works  no  forfeiture 
of  a  right  of  i)roperty  previously  acquired.  Kelly  v.  Ham- 
son,  *  (2  J.  Cases,  29;  7  Pet.  87.)  And,  consequently,  [  *21  ] 
the  plaintiff's  right  still  exists  in  full  effect,  unless  the 
new  sovereignty  created,  within  which  the  lands  are  situate,  have 
taken  some  step  to  abrogate  it.  The  title  remains  after  the  rev- 
olution, and  erection  of  the  new  government,  the  same  as  before. 
The  loth  section  of  the  constitution  of  the  republic  of  Texas, 
adopted  tlie  17th  March,  1836,  provided  that  ''no  alien  shall  hold 
land  in  Texas ,  except  by  title  emanating  directly  from  the  govern' 
ment  of  this  republic/' 

By  the  2()th  section  of  the  7th  article  of  the  present  constitution 
of  the  State,  it  is  provided  ^*that  the  rights  of  property  and  of 
action  which  have  been  acquired  under  the  constitution  and  laws 
of  the  republic  of  Texas  shall  not  be  divested;  nor  shall  any  rights 
or  actions  which  have  been  divested,  barred,  or  declared  null  and 
void,  by  the  constitution  and  laws  of  the  republic  of  Texas,  be  rein- 
vested or  reinstated  by  this  constitution ;  but  the  same  shall  remain 
precisely  in  the  situation  which  they  were  before  the  adoption  of 
this  constitution."  And  by  the  4th  section  of  the  13th  article,  it 
is  provided  **that  all  fines,  penalties,  forfeitures,  and  escheats, 
which  have  accrued  to  the  republic  of  Texas  under  the  constitution 
and  laws,  shall  accrue  to  the  State  of  Texas;  and  the  legislature 
shall,  by  law,  provide  a  method  for  determining  what  lands  may 
have  been  forfeited  or  escheated." 

It  is  understood  that  the  legislature  of  Texas  has  not  yet  passed 
any  law  providing  for  the  steps  to  be  taken  to  give  effect  to  escheats 
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for  alienage,  or  otherwise;  at  least,  no  such  law  has* been  referred 
to,  or  relied  on,  in  the  argument;  and  the  course  of  decision  in  the 
courts  of  Texas  appears  to  be,  that,  until  some  act  of  the  legislature 
is  passed  on  the  subject,  effect  cannot  be  given  to  the  plea  of  alien- 
age, or,  at  least,  that  some  proceeding  must  be  had,  on  the  part  of 
the  government,  divesting  the  estate  for  this  cause,  before  effect  can 
be  given  to  it.     15  Texas  R.  495. 

The  defense  of  alienage,  therefore,  was  properly  overruled  by  the 
court  below. 

The  counsel  for  the  defendants  insist  that  the  estate  of  the  plain- 
tiff became  forfeited  under  the  Mexican  laws,  by  her  removal  from 
the  State  of  Coahuila  and  Texas  to  Matamoras,  while  under  the 
Mexican  government,  and  a  permanent  residence  taken  up  there. 

But  the  removal  that  worked  a  forfeiture  under  Mexican  coloni- 
zation laws,  and  divestiture  of  the  title  without  judicial  inquiry, 
was  a  removal  out  of  the  republic  of  Mexico,  and  settlement  in  a 
foreign  country.    The  principle  has  no  application  in  this  case.    18 

How.  235,  (McKinney  v,  Saviego.) 
[  *  22  ]  *  The  remaining  questions  in  the  case  relate  to  those 
arising  upon  the  survey  and  location  of  the  premises  in 
question.  This  survey  and  location  were  made  by  the  govern- 
ment surveyor^  under  the  direction  of  the  alcalde  and  land  commis- 
sioner of  the  municipality,  who  was  deputed  by  the  governor  to 
cause  the  land  to  be  surveyed,  and  to  convey  the  title  in  due  form. 
The  counsel  for  the  defendants  claimed  the  right  to  inquire  into  the 
regularity  of  this  survey  and  location,  and  also  into  the  bona  fides 
of  the  transaction. 

It  must  be  remembered  that  this  is  a  suit  at  law  to  recover  the 
possession  of  the  land  in  dispute;  and  that,  although  it  maybe 
the  course  of  practice  in  the  courts  of  the  State  of  Texas,  in  a  suit 
of  this  description,  to  blend  in  the  proceeding  the  principles  of  law 
and  equity,  in  the  federal  courts  sitting  in  the  State,  the  two  sys- 
tems must  be  kept  distinct  and  separate.  This  principle  is  funda- 
mental in  these  courts,  and  cannot  be  departed  from.  The  court, 
therefore,  in  a  suit  at  law,  should  exclude  the  hearing  and  determ- 
ination of  all  questions  that  belong  appropriately  and  exclusively 
to  the  jurisdiction  of  a  court  of  equity.  In  a  case  calling  for  the 
interposition  of  this  court,  and  turning  upon  equitable  considera- 
tions, relief  should  be  sought  by  bill  in  equity.  Many  of  the  cases 
at  law  coming  up  from  the  district  court  of  this  State  are  greatly 
complicated  and  embarrassed,  from  the  want  of  the  observance  of 
this  distinction  in  the  proceedings  before  it.  In  respect  to  the  sur- 
vey and  location  in  the  case  before  us,  we  perceive  no  ground  that 
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could  warraut  the  court  in  going  behind  them  in  a  suit  at  law. 
They  were  made  by  the  government  that  granted  the  title^  and 
there  is  no  ground,  or  even  pretense,  for  saying  that  they  were 
made  without  authority ;  and  hence,  altogether  void.  If  voidable, 
for  irregularity  or  other  cause,  the  question  was  not  one  for  a  court 
of  law  in  an  action  to  recover  possession,  but  for  a  court  of  equity 
to  reform  any  error  or  mistake.  (9  Peters,  632;  13  ih,  3fi8-'9; 
3  Wh.  212,  221;  7  How.  844.)  We  think  a  satisfactory  answer 
might  be  given  to  the  several  objections  taken  to  the  survey  and 
location ;  but  we  prefer  to  place  it  upon  the  ground  above  stated. 
The  judgment  of  the  court  below  affirmed. 


John  Bacon,  Alexander  Symington,  and  Thomas  Robins,  Appel-  laoh  _ 


i 


lants,  v.  VoLNEY  E.  Howard.  Iiao  wel 

20  H.  22. 

Laws  of  the  Republic  of  Texas  barring  Actions  on  Debts  valid  after  her  Ad- 
mission INTO  the  Union — Statute  of  Limitation  after  her  Admission. 

L  Where  the  laws  of  the  republic  of  Texas  had  barred  a  debt  on  a  judgment  while  it 
was  an  independent  State,  the  debt  was  not  revived  on  her  coming  into  the  federal 
Union. 

2.  A  law  of  the  State  which  gave  a  right  of  action  on  a  debt  so  barred,  after  the  State 
came  into  the  Union,  accompanied  by  statute  of  limitation  requiring  the  suit  to  be 
brought  within  four  months,  is  valid  as  to  the  limitation,  though  the  plaintiff  lived 
too  far  to  have  availed  himself  of  the  right  to  sue. 

This  was  an  appeal  from  the  district  court  for  the  district  of 
Texas,  and  the  case  is  stated  in  the  opinion. 

Mr,  Hale^  for  appellants.* 

Mr.  Hughes,  for  appellee. 

*  Mr.  Justice  Grier  delivered  the  opinion  of  the  court.  [  *  23  ] 
The  complainants  are  assignees  of  a  judgment  obtained 
by  the  Planters'  Bank  against  the  defendant,  in  the  State  of  Mis- 
sissippi. The  charter  of  the  bank  has  been  forfeited.  The  com- 
plainants, as  equitable  owners  of  the  judgment,  demand  payment 
by  their  bill.  The  judgment  claimed  by  them  is  dated  on  the  19th 
of  October,  1840,  and  their  bill  was  filed  on  the  22d  of  October, 
1850.  Anticipating  the  defense  of  the  statutes  of  limitation  of 
Texas,  the  bill  avers  ^Hhat,  at  the  time  of  passage  of  the  act  of 
congress  of  the  republic  of  Texas,  approved  June  28th,  1845,  enti- 
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« 

tied  ^An  act  to  authenticate  foreign  judgments,  and  to  limit  suits 
thereon,'  the  defendants  resided  in  San  Antonio,  Texas,  and  the 
complainants  in  Philadelphia — more  than  2,000  miles  apart;  and 
that  complainants  could  not,  according  to  the  regular  course  of  the 
mails,  and  with  any  reasonable  diligence,  have  learned  the  passage 
of  said  act,  and  caused  suit  to  be  instituted  upon  the  judgment 
within  sixty  days  after  its  passage."  The  respondent  has  de- 
murred to  the  bill,  and  assigns  as  a  cause  of  demurrer,  among  other 
reasons,  **That  the  complainants,  by  their  own  showing,  are 
barred  by  the  first  section  of  an  act  entitled  *An  act  of  limitations,' 
approved  February  4,  1841,  and  also  by  the  fourth  section  of  the 
act  referred  to  in  the  bill." 

If  this  allegation  be  found  correct,  it  will  be  unnecessary  to 
notice  the  others. 

On  the  10th  of  January,  1841,  the  legislature  of  the  republic  of 
Texas  enacted,  *'That  no  suit,  proceeding,  judgment,  or  decree, 
shall  be  brought,  prosecuted,  or  sustained,  in  any  court  or  judicial 
magistracy  of  this  republic,  on  any  judgment  or  decree  of  any  court 
or  tribunal  of  any  foreign  nation,  State,  or  territory,"  &c.  "But 
this  provision  is  in  no  degree  to  affect  the  validity  or 
[  *  24  ]  obligation  of  contracts,  engagements,  or  *  pecuniary  lia- 
bilities, originating  abroad,  or  the  original  evidence, 
testimony,  or  proof,  to  establish  the  same,"  &c. 

On  the  5th  of  February,  1841,  *^An  act  of  limitations"  was 
passed,  the  first  section  of  which,  after  prescribing  shorter  limita- 
tions for  other  causes  of  action,  declares  that  "all  actions  of  debt 
grounded  on  any  contract  in  writing  shall  be  commenced  and  sued 
within  four  years  next  after  the  cause  of  such  action,  and  not 
after." 

Without  criticising  the  peculiar  expressions  used  in  these  acts, 
it  is  obvious  that  their  policy  and  object  was  to  bar  the  prosecution 
of  any  claim  for  money  or  property  at  farthest  in  four  years  from 
the  time  when  the  right  of  action  first  accrued. 

Now,  the  original  cause  of  action,  on  which  the  judgment  in 
question  was  obtained,  must  have  existed  or  accrued  at  the  latest 
on  the  19th  of  October,  1840,  when  judgment  was  entered  thereon 
in  the  court  of  Mississippi.  Counting  from  that  date,  the  action 
would  have  been  barred  on  the  19th  of  October,  1844.  But  assum- 
ing that  the  time  did  not  commence  to  run  till  the  17th  of  March, 
1841,  when  the  act  of  5th  February,  1841,  is  said  to  have  taken 
effect,  the  action  was  barred  on  the  17th  of  March,  1845. 

On  the  23d  of  June,  1845,  the  congress  of  the  republic  gave 
their  consent  to  the  annexation  of  Texas  to  the  United  States,  and 
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the  convention  which  formed  the  constitution  of  the  State  met  on 
the  4th  of  July  of  the  same  year. 

It  would  seem  that  doubts  and  apprehensions  were  entertained 
that,  wlien  Texas  became  a  State  of  the  Union,  that  section  of  the 
constitution  of  the  United  States  which  prescribed  that  full  faith 
and  credit  should  be  given  to  the  judicial  proceedings  of  each  State 
might  have  the  effect  of  reviving  the  claims  of  creditors  in  other 
States,  on  which  judgments  had  been  obtained.  To  obviate  this 
anticipated  difficulty,  an  act  was  passed  on  the  28th  of  June,  1845, 
*'To  i)rescribe  the  mode  of  authenticating  foreign  judgments,  and 
to  limit  suits  thereon."  The  fourth  section  of  this  act  provides: 
''That  all  foreign  judgments,  decrees,  and  adjudications,  upon 
which  suit  shall  be  brought  in  the  courts  of  this  republic,  should 
the  same  be  of  four  years'  standing  and  upwards,  shall  be  forever 
barred  and  prescribed,  unless  sued  on  in  sixty  days  from  and  after 
the  passage  of  this  act ;  those  under  four  and  over  two  years,  unless 
sued  on  in  six  months ;  and  those  under  two  years,  unless  sued  on  in 
one  year:  Provided,  The  original  cause  of  action  shall  remain  un- 
impaired, and  may  be  sued  on  at  the  election  of  the  creditor,  sub- 
ject to  prescription." 

At  first  view,  this  act  might  be  accused  of  making  a  very  curt 
limitation,  and  to  be  retrospective  in  its  operation.  But 
*  when  it  is  recollected  that  it  gives  a  new  form  of  rem-  [  *  25  ] 
edy  before  denied,  and  that  it  only  continues  the  rule  of 
limitation  to  which  the  cause  of  action  was  already  subject,  and  in 
fact  gave  a  further  grace  to  the  creditor,  he  has  no  right  to  com- 
plain. 

Giving  the  complainant  in  this  case  the  most  favorable  construc- 
tion of  the  act  of  limitations  of  1841,  his  cause  of  action  was  barred 
on  the  17th  of  March,  1845.  The  act  of  June,  1845,  took  away  no 
existing  right,  but  extended  the  time  till  the  27th  of  August  of  the 
same  year.  It  is,  therefore,  not  retrospective  in  its  operation.  It 
confers  a  favor,  though  it  be  a  small  one.  The  complainants  may 
have  failed  to  take  advantage  of  it,  for  the  reasons  set  forth  in  the 
bill.  But  the  legislature  has  not  seen  fit  to  make  any  saving  in 
the  act  in  favor  of  distant  creditors,  and  the  court  cannot  interpo- 
late Jt.  The  republic  of  Texas  had  the  power  to  prescribe  such 
rules  to  its  own  courts  as  best  suited  their  condition,  and  their 
policy  cannot  be  mistaken.  Its  accession  to  the  Union  had  no  effect 
to  annul  its  limitation  laws,  or  revive  rights  of  action  prescribed  by 
its  previous  laws  as  an  independent  State.  It  is  true,  any  legisla- 
tion which  denied  that  full  faith  and  credit  which  the  constitution 
of  the  United  States  requires  to  be  given  to  the  judicial  proceedings 
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of  sister  States  would  be  ipso  facto  annulled  after  the  annexation, 
on  the  29th  of  December,  1845.  Thereafter,  the  authenticity  of  a 
judgment  in  another  State,  and  its  effect,  are  to  be  tested  by  the 
constitution  of  the  United  States  and  acts  of  congress.  But  rules 
of  prescription  remain,  as  before,  in  the  full  power  of  every  State. 
There  is  no  clause  in  the  constitution  which  restrains  this  right  in 
each  State  to  legislate  upon  the  remedy  in  suits  on  judgments  of 
other  States^  exclusive  of  all  interference  with  their  merits.  The 
case  of  Mcllmoyle  v.  Cohen  (13  Peters,  312)  leaves  nothing  further 
to  be  said  on  this  subject. 

The  20th  section  of  the  7th  article  of  the  constitution  of  the  State 
of  Texas  exhibits  the  extreme  solicitude  of  her  citizens  to  prevent 
any  misconstruction  of  their  cherished  policy  on  this  subject. 

It  declares  that  'Hhe  rights  of  property  and  of  action  which  have 
been  acquired  under  the  constitution  and  laws  of  the  republic 
of  Texas  shall  not  be  divested;  nor  shall  any  rights  or  actions 
which  have  been  divested,  barred,  or  declared  null  and  void,  by 
the  constitution  and  laws  of  the  republic  of  Texas,  be  reinvested, 
revived,  or  reinstated,  by  this  constitution,  but  the  same  shall 
remain  precisely  in  the  situation  which  they  were  before  the  adop- 
tion of  this  constitution." 

The  complainant's  cause  of  action  had  been  twice  barred  be- 
fore annexation,  and  this  section  of  the  new  constitution 
[  *  26  ]  *  leaves  no  room  to  question  the  policy  of  their  laws  as  to 
a  revival  of  rights  once  forfeited  by  laches. 

In  a  case  like  the  present,  where  the  complainant  has  been  com- 
pelled to  have  recourse  to  a*  court  of  chancery,  because  the  Union 
Bank  no  longer  exists,  in  whose  name  the  action  of  law  could  be 
sustained,  he  is,  of  course,  subject  to  the  same  rules  of  prescription 
as  if  he  were  in  a  court  of  law. 

We  are  of  opinion,  therefore,  that  complainant's  cause  of  action 
is  barred  by  the  statutes  of  Texas,  and  that  the  matters  set  forth 
in  the  bill  to  avoid  their  effect  are  insufficient. 

The  judgment  of  the  district  court  of  Texas  is  therefore  affirmed, 
with  costs. 


The  Rector,  &c.,  of  Christ  Church  v.  The  County  of  Philadelphia. 

20  H.  26. 

JURISDIOTION  OVER  JUDGMENTS  OP  StATE  CoUBTS. 

1.  Because  it  does  not  appear  by  express  averment  or  by  necessary  intendment,  from 
any  matter  found  in  the  case  stated  for  the  court  below,  nor  by  any  record  entry 
in  the  supreme  court  of  the  State,  that  any  question  mentioned  in  the  25th  sec- 
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tion  of  the  judiciary  act,  arose  and  was  actually  decided  in  the  case,  the  writ  of  error 
is  dismissed. 

This  is  a  writ  of  error  to  the  supreme  court  of  the  State  of  Penn- 
sylvania, and  the  case  is  sufficiently  stated  in  the  opinion. 

It  was  argued  on  the  merits  alone  by  Mr.  Watts  and  Mr.  Mere- 
dith, for  plaintiff  in  error. 

« 

Mr,  Porter,  for  defendant.  ^ 

*  Mr.  Justice  CAMPBELLdelivered  the  opinion  of  the  court.  [  *27  ] 

This  is  a  writ  of  error  to  the  supreme  court  of  Pennsyl- 
vania, under  the  25th  section  of  the  judiciary  act  of  the  24th  Sep- 
tember, 1789. 

These  parties,  without  any  pleadings,  stated  a  case,  in 
the  *  nature  of  a  special  verdict  to  the  supreme  court  of  [  *  28  ] 
the  State  of  Pennsylvania,  upon  which  a  final  judgment 
was  rendered.  It  appears  from  the  case,  that  in  April,  1833,  the 
legislature  of  Pennsylvania  enacted:  **  That  Christ  Church  hos- 
pital, having  for  many  years  afforded  an  asylum  to  numerous  poor 
and  distressed  widows,  who  would  probably  else  have  become  a 
public  charge,  and  that,  in  consequence  of  the  decay  of  the  build- 
ings of  the  hospital  estate,  and  the  increasing  burden  of  the  taxes, 
its  means  are  curtailed  and  its  usefulness  limited ;  therefore^  that 
the  real  property,  including  ground  rents  now  belonging  and  paya- 
ble to  Christ  Church  hospital,  in  the  city  of  Philadelphia,  so  long 
as  the  same  shall  continue  to  belong  to  the  hospital,  shall  be  and 
remain  free  from  taxes." 

That  in  April,  1851,  the  legislature  of  the  same  State  enacted, 
"that  all  property,  real  and  personal,  belonging  to  any  association 
or  incorporated  company,  which  is  now  by  law  exempt  from  taxa- 
tion, other  than  that  which  is  in  the  actual  use  and  occupation  of 
such  association  or  incorporated  company,  and  from  which  an  in- 
come or  revenue  is  derived  by  the  owners  thereof,  shall  hereafter  be 
subject  to  taxation,  in  the  same  manner  and  for  the  same  purposes 
as  other  property  is  now  by  law  taxable;  and  so  much  of  any  law 
as  is  hereby  altered  and  supplied  be,  and  the  same  is  hereby,  re- 
pealed :  Provided,  That  nothing  herein  contained  shall  be  con- 
strued to  exempt  cemetery  companies  from  taxation.'' 

It  further  appears,  in  the  case  stated,  that  the  county  of  Phila- 
delphia, in  the  year  1852,  caused  certain  real  estate  and  ground 
rents  of  the  plaintiffs  in  the  city  of  Philadelphia,  and  which  were 
possessed  by  the  plaintiffs  before  the  date  of  the  act  first  men- 
tioned, to  be  valued  and  assessed  for  taxes,  and  that  the  taxes  were 
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snbfiequently  paid  to  the  officers  of  the  county,  under  protest  by 
them.  The  supreme  court  of  Pennsylvania  determined  that  the 
plaintiffs  were  entitled  to  recover  only  for  so  much  of  the  taxes 
assessed  and  paid  which  were  levied  for  property  in  the  actual  oc- 
cupancy of  the  plaintiff  for  hospital  purposes. 

It  does  not  appear,  either  by  express  averment  or  by  a  necessary 
intendment  from  any  matter  stated  in  the  case,  nor  does  any  entry 
on  the  record  of  the  cause  in  the  supreme  court  of  Pennsylva'nia 
show,  that  any  of  the  questions  of  which  this  court  is  entitled  to 
take  cognizance,  under  the  terms  of  the  25th  section  of  the  judici- 
ary act,  arose  in  the  cause,  and  were  actually  decided  by  Ihat  court. 
Therefore,  in  conformity  with  the  established  doctrine  of  this  court, 
(Armstrong  t?.  The  Treasurer  of  Athens  County,  16  Pet.  282 ;  Smith 
V.  Hunter,  7  How.  S.  C.  R.  738,)  the  writ  of  error  must  be  dis- 
missed. 


J.  Temple  Doswell,  Plaintiff  in  Error,  v.  Enrique  De  La  Lanza 

et  al, 

20  H.  29. 
Lakd  Titles  ih  Texas — Limitatiok. 

1.  Where  the  land  commissioner  of  the  State  of  Texas  issued  a  patent  for  land  improp- 
erly, he  may  cancel  it. 

2.  The  bar  of  adverse  possession  mast  be  actual,  continued,  and  adverse;  and  possession 
by  a  third  party  does  not  aid  defendant,  unless  he  connects  himself  with  it. 

3.  Though  a  survey  be  void,  if  made  out  of  the  county  of  which  the  surveyor  is  the 
officer,  it  if*  made  valid  by  the  approval  of  the  county  surveyor  after  tbo  land  has 
been  included  in  the  county  boundary. 

4.  A  refusal  to  grant  a  new  trial  in  the  court  below  is  not  ground  of  error  in  this  court. 

This  is  a  writ  of  error  to  the  district  court  for  the  district  of  Texas, 
and  the  case  is  stated  in  the  opinion. 

Mr.  Hale,  for  plaintiff  in  error. 

Mr,  Merriman,  for  defendants. 

Mr.  Justice  McLean  delivered  the  opinion  of  the  court. 

This  case  is  brought  before  us  by  a  writ  of  error  to  the  circuit 
court  for  the  district  of  Texas. 

In  his  petition,  the  plaintiff  claims  two  leagues  of  land,  worth 
twenty-five  thousand  dollars,  in  Nueces  county,  San  Patricio  dis- 
trict, on  the  bay  of  Corpus  Christi,  and  west  of  the  Nueces;  and  he 
alleges  that  the  defendants,  on  or  about  the  4th  day  of  October, 
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1849,  entered  into  the  possession  of  one-fourth  of  the  above  premises, 
and  ejected  the  petitioner,  &c. 

The  defendants  pleaded  the  general  issue,  and,  bj'  leave  of  the 
court,  filed  an  amended  answer,  containing  six  pleas  in  bar.  The 
first  plea  alleged  an  adverse  possession  of  more  than  ten  years  by 
Enrique  Villareal.  The  second,  that  he  had  peaceable  and  adverse 
possession  for  more  than  three  years  after  the  right  accrued  to  the 
person  under  whom  the  plaintiff  claims;  and  that  he  did  not  make 
entry  or  commence  an  action  to  try  title  to  the  land  before  the  16th 
of  June,  1842;  and  that  after  that  day,  Henry  L.  Kinney,  being 
seized  of  the  land  from  Villareal,  held  adverse  and  uninterrupted 
possession,  without  entry  or  action  by  plaintiff,  up  to  the  com- 
mencement of  this  suit.  Third,  that  Villareal,  and  those  claiming 
under  him,  held  adverse  and  peaceable  possession  on  the  17th  of 
March,  1841,  and  up  to  the  commencement  of  the  action. 

In  the  fourth  plea,  ten  years'  adverse  possession  was  alleged; 
and  in  the  fifth,  an  adverse  possession  of  three  years.  The  sixth 
plea  avers  that  each  of  the  defendants,  and  those  under  whom 
they  claim,  had  adverse,  peaceable,  and  continuous  pos- 
*  session  of  the  land  for  more  than  three  years,  under  color  [  *  30  ] 
of  title,  before  the  commencement  of  the  action. 

Special  demurrers  were  filed  to  these  pleas,  except  the  sixth,  on 
which  issue  was  joined.  The  demurrers  were  sustained  to  the  first 
and  fourth  pleas,  but  overruled  by  the  court  as  to  the  third  and 
fifth.  The  issues  before  the  jury  were  upon  the  plea  of  not  guilty, 
and  the  second,  third,  fifth,  and  sixth  pleas  of  prescription. 

On  the  trial  before  the  jury,  two  patents  issued  by  the  republic 
of  Texas,  dated  the  10th  of  April,  1849,  to  Levi  Jones,  were  given 
in  evidence  by  the  plaintiff.  One  of  these  patents  purported  to  be 
issued  to  Levi  Jones,  as  assignee  of  Miguel  Basquez,  for  one  league 
of  land  in  the  San  Patricio  district,  survey  No.  20,  on  the  west  side 
of  the  Nueces,  on  Corpus  Christi  bay,  by  virtue  of  head-right  certi- 
ficate No.  288. 

The  other  patent  was  issued  to  Levi  Jones,  assignee  of  Jose  Ma. 
Bargas,  for  a  league  of  land  in  the  same  district,  known  as  survey 
No.  21,  on  the  west  side  of  Corpus  Christi  bay,  adjoining  survey 
No.  20,  by  virtue  of  head-right  certificate  499. 

To  show  the  position  and  outlines  of  the  two  leagues  of  land,  the 
plaintiff  gave  in  evidence  a  part  of  Qrammont's  map,  duly  certified 
by  the  land  office. 

The  plaintiff  also  gave  in  evidence  a  deed  of  conveyance  of  the 

land  by  Levi  Jones  to  him,  dated  the  2d  of  October,  1849.     It  was 

proved  that  the  town  of  Corpus  Christi  is  included  in  the  surveys, 
Vol.  ii— 17 
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and  is  situated  on  the  shore  of  the  bay.  Felix  A.  Butcher,  a  wit- 
ness, came  to  Corpus  Christi  first  in  the  year  1846.  He  knows  all 
or  most  of  the  defendants  were  in  possession  of  the  land  at  least  one 
year  prior  to  the  8th  of  October,  1849;  and  at  that  time  the  lots 
upon  which  the  defendants  resided  were  worth  about  ten  dollars 
r^ch ;  now  they  are  worth  one  hundred  dollars  each,  in  the  best 
localities.  The  occupants  have  made  valuable  improvements  on 
the  lots. 

The  defendants  then  offered  to  read  certified  copies  of  two  patents 
from  the  record,  issued  by  the  State  of  Texas  on  the  11th  of  July, 
1845,  one  to  Kelsey  H.  Douglass,  and  the  other  to  John  S.  Thorn, 
assignee,  &c.,  for  the  land  claimed  by  plaintiff.  Both  of  these 
patents  on  the  record  book  had  written  upon  them  a  memorandum: 
"This  patent  canceled,  April  10th,  1848." 

It  was  proved  that  these  patents  had  been  inadvertently  issued 
to  Douglass  and. Thorn,  when  the  field  notes  of  the  surveys  had 
been  returned  in  the  name  of  Levi  Jones,  assignee,  &c.  They  were 
canceled  on  the  advice  of  the  attorney  general.  Tlie  plaintiff  ob- 
jected to  the  introduction  of  the  above  copies ;  but  the  objection 

was  overruled,  and  the  papers  admitted.  • 
[  *  31  ]  *  Proof  was  then  made  that  Enrique  Villareal  held  pos- 
session of  a  tract  of  ten  leagues,  including  the  land  in 
controversy,  from  the  year  1810  down  to  the  year  1839,  claiming 
it  from  1810  to  1831  under  a  title  from  the  Spanish  government; 
that  in  1839  Henry  L.  Kinney  succeeded  Villareal  in  possession, 
but  the  deed  for  the  land  was  not  made  to  him  until  the  following 
year;  that  Villareal  was  a  native  of  Mexico,  and  at  the  time  of 
the  grant  to  him  by  the  State  of  Tamaulipas  was  a  citizen  of  that 
State,  and  held  a  commission  in  the  army.  The  grant  was  alleged 
to  have  been  lost,  and  the  court  held  it  could  not  be  proved  by 
parol ;  but  documentary  and  parol  proof  were  admitted  to  show  the 
boundaries  claimed  and  the  possession  of  Villareal.  A  great  num- 
ber of  facts  were  proved,  historical  and  otherwise,  in  regard  to  this 
claim,  which  it  is  unnecessary  here  to  state. 

Objection  to  this  part  of  the  defense  was  made,  but  overruled, 
and  the  evidence  was  admitted. 

The  plaintiff  then  requested  the  court  to  give  to  the  jury  tw^enty- 
one  instructions,  principally  in  relation  to  the  title  of  Villareal, 
which  go  into  details  of  great  length,  but  which,  from  the  view  we 
have  taken  of  the  case,  it  is  not  necessary  to  repeat. 

The  court  refused  to  give  any  of  the  instructions  requested  by 
the  plaintiff,  but  charged  the  jury,  **that  the  plaintiff  must  recover 
on  the  strength  of  bis  own  title,  not  on  the  weakness  of  his  adver- 
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sary's;  that  if  the  surveys  on  which  the  patents  in  evidence  were 
issued  were  void  when  made,  the  plaintiff  can  claim  no  title  to 
land  under  such  patents ;  that  if  the  surveys  were  made  west  of  the 
Nueces  river,  on  Corpus  Christi  bay,  prior  t^  the  24th  of  May,  1838, 
by  the  deputy  surveyor  of  San  Patricio  county,  they  were  void,  be- 
cause San  Patricio  county  did  not,  at  that  time,  extend  west  of  the 
river  Nueces;  and  the  approval  of  the  county  surveyor,  Buchanan, 
even  if  given  after  the  24th  of  May,  1838,  relates  back  in  point  of 
time  to  the  date  of  the  surveys  by  his  deputy,  but  does  not  have  the 
effect  of  making  good  the  surveys,  if  at  the  time  they  were  made  by 
the  deputy  surveyor  they  were  out  of  the  limits  of  the  county  ;  that 
if  Villareal  had  acquired  a  title  to  the  land,  under  the  government 
of  Spain  or  Mexico,  before  his  death,  and  if  he  died  an  alien  enemy 
to  the  republic  of  Texas  in  1845,  leaving  only  alien  enemies  as  his 
heirs,  still  his  title  to  the  land  in  controversy  did  not  escheat  to  the 
republic,  and  consequently  could  not  pass  by  the  subsequent  patents 
issued  by  the  republic  or  State;  that  as  these  instructions  are  suffi- 
cient for  the  decision  of  the  case,  the  court  refused  tlie  instructions 
asked  by  the  plaintiff.  Exceptions  were  taken  by  the 
plaintiff,  as  well  to  the  *  instructions  asked  by  him  and  [  *32  ] 
refused,  as  to  those  given  against  him,  on  the  prayers  of 
the  defendants. 

The  decision  of  the  court  on  a  motion  for  a  new  trial,  which  wa« 
excepted  to,  affords  no  ground  for  a  writ  of  error.  Such  a  motion 
is  addressed  to  the  sound  discretion  of  4he  court,  on  a  consideration 
of  the  evidence  before  the  jury;  and  this  court  can  no  more  control 
that  discretion  than  when  it  is  exercised  by  the  circuit  court,  in 
granting  continuances  or  amendments  of  the  pleadings. 

As  to  the  pleas  which  set  up  the  claim  and  possession  of  Villa- 
real,  as  a  bar,  under  the  statute  of  limitations^  to  the  plaintiff's 
action,  it  does  not  appear  from  the  evidence  that  the  defendants 
are  in  any  way  connected  with  that  title.  There  is  nothing  in  the 
facts  of  the  case  which  conduce  to  show  an  entrv  under  it  by  the 
defendants,  or  that  they  entered  under  any  claim  of  title.  It  is 
proved  by  one  witness,  that  a  part  of  the  defendants,  if  not  all  of 
them,  were  in  possession  of  the  premises  they  now  occupy,  at  least 
one  year  prior  to  the  8th  of  October,  1849.  On  the  3d  of  that 
month  and  year^  the  seizin  of  the  plaintiff  is  stated  in  his  petition. 
From  this,  it  would  appear  that  the  defendants'  possession  was 
prior  to  the  seizin  of  the  plaintiff;  so  that,  in  regard  to  him,  they 
cannot  be  considered  as  having  ejected  him  by  their  entry,  his  legal 
title  not  having  then  accrued.  But  if  the  defendants  entered  with- 
out claim  of  title,  which  must  be  presumed,  as  they  have  shown  no 
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title,  they  become  trespassers  on  the  premises  of  the  plaintiff  after 
his  title  accrued. 

Yillareal  died  in  1844  or  1845.  It  is  contended  that  he  retained 
possession  of  the  premises  up  to  1839,  and  that  Kinney  took  pos- 
session in.  that  year  under  him,  and  continued  in  the  possession 
until  the  commencement  of  this  action.  This  possession  is  con- 
troverted by  the  plaintiff,  on  evidence  that  Kinney's  residence  was 
in  another  county,  and  that  he  was  only  occasionally  at  Corpus 
Christ! ;  but,  if  his  possession  be  admitted  as  asserted,  it  is  not  per- 
ceived bow  it  could  inure  to  the  benefit  of  the  defendants  under  the 
statute  of  limitations,  as  Kinney  is  not  a  defendant,  and  they  show 
no  privity  with  his  title.  Possession,  to  be  effectual,  either  to  pre- 
vent a  recovery  or  vest  a  right  under  the  statute  of  limitations,  must 
be  an  actual  possession,  attended  with  a  manifest  intention  to  hold 
and  continue  it.  It  must  be,  in  the  language  of  the  authorities,  an 
actual,  continued,  adverse,  and  exclusive  possession  for  the  space 
of  time  required  by  the  statute.  It  need  not  be  continued  by  the 
same  person ;  but  when  held  by  different  persons,  it  must  be  shown 
that  a  privity  existed  between  them.    Wheeler  v.  Moody,  11  Texas 

Rep.  372. 
[  ''^  33  ]  *  In  the  action  of  ejectment,  the  defendant  may  show  a 
paramount  outstanding  and  subsisting  title  for  the  same 
land  in  a  stranger,  to  defeat  the  plaintiff;  and  the  rule  of  evidence 
is  the  same  in  this  action,  although  it  is  prosecuted  under  the  forms 
adopted  by  Texas.  A  large- portion  of  the  evidence  in  the  record, 
and  many  of  the  authorities  cited  in  the  circuit  court,  were  to  show 
an  older  and  paramount  title  to  the  same  land,  under  the  Mexican 
government,  by  Yillareal,  and  Kinney,  his  assignee;  but,  as  there 
are  other  points  on  which  the  case  may  be  decided,  the  court  will 
not  consider  the  validity  of  that  title. 

The  court  instructed  the  jury,  that  if  the  surveys  were  made  west 
of  the  Nueces  river,  on  Corpus  Christi  bay,  prior  to  the  24th  of 
May,  1838,  by  the  deputy  surveyor  of  San  Patricio  county,  they 
were  void,  because  San  Patricio  did  not  at  that  time  extend  west 
of  the  river  Nueces;  and  the  approval  of  the  county  surveyor, 
Buchanan,  even  if  given  after  the  24th  of  May,  1838,  does  not 
make  them  valid. 

It  was  held,  in  Linn  v.  Scott,  3  Texas  Rep.  6,  that  a  survey 
made  by  a  surveyor  of  any  other  county  than  that  in  which  the 
land  lies  is  a  nullity.  But,  in  Horton  v.  Pace,  9  Texas  Rep.  81 , 
the  court  say,  "  We  do  not  question  the  right  of  a  surveyor  to  adopt 
a  previous  survey  he  thinks  correct;  but  we  do  not  admit  it  was 
the  duty  of  the  court  to  oblige  him  to  adopt  one  shown  to  be  in- 
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correct."  And  in  Warren  v,  Sherman,  5  Texas,  441,  it  is  said  a 
survey,  whensoever  made,  if  supported  by  a  recommended  certifi- 
cate, is,  in  contemplation  of  law,  valid;  if  otherwise,  it  is  without 
legal  foundation.  In  Lake  v.  Wafer,  16  Texas  Rep.,  the  court 
held,  ^'A  survey  made  in  1841  without  certificate,  and  applied  to 
the  certificate  of  1844,  constitutes  no  objection  to  the  validity  of  the 
patent."  If  a  deputy  surveyor  make  a  survey  for  himself,  on  a 
certificate  belonging  to  himself,  when  approved  by  the  district  suiv 
veyor,  it  becomes  the  act  of  the  latter,  and  was  so  far  valid. 
Howard  v.  Perry,  T  Texas  Rep.  259. 

Under  these  decisions,  the  circuit  court  erred  in  giving  the  above 
instruction.  If  the  surveys  were  void  when  made  west  of  the 
Nueces^  as  being  without  the  limits  of  San  Patricio  county,  they 
were  made  valid  by  the  subsequent  approval  of  the  county  surveyor, 
after  the  county  limits  were  extended  west  of  that  river. 

The  cancellation  of  the  patents  stated  by  the  acting  commissioner 
of  the  land  office,  by  the  advice  of  the  attorney  general,  was  proper. 
The  commissioner,  in  issuing  a  patent,  performs  a  ministerial  duty ; 
and  if  it  be  fraudulently  or  negligently  issued  to  an  im- 
proper person,  the  error  should  be*  corrected.  Thedivesti-  [  *34  ] 
ture  of  the  title  by  the  government  can  only  be  accom- 
plished in  the  mode  authorized  by  law. 

It  is  desirable  that  points  of  exceptions  and  instructions  asked 
from  the  court  to  the  jury  should  be  as  few  and  as  concisely  ex- 
pressed as  may  be  consistent  with  the  interests  of  the  respective 
parties. 

The  judgment  of  the  circuit  court  is  reversed^  and  the  cause 
remanded  for  further  proceedings. 


Ahos.Wadb,  Plaintiff  in  Error,  t;.  Jacob  R.  Lbrot  and  Hbnry  E. 

PlERREPOINT. 

20  H.  34. 

Measure  of  D ax aoes— Allegata  et  Pbobata. 

In  an  action  to  recover  damages  for  an  injury  to  the  person,  evidence  is  admissible  that 
the  party  was  incapacitated  mentally  from  attending  for  a  long  time  to  his  business 
of  distiller,  and  that  he  was  largely  engaged  in  that  business,  though  the  declaration 
only  alleged  a  general  loss  from  detention  from  business  by  reason  of  injuries  received. 

The  case  comes  to  this  court  on  a  certificate  of  division  of  opinion 
from  the  circuit  court  for  the  southern  district  of  New  York,  and 
is  fully  stated  in  the  opinion. 
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Mr,  GiUett  and  Mr.  Reed,  for  plaintiff. 

Atr,  O'Connor  and  Mr.  Silliman,  for  defendants. 

[  *43  ]  *  Mr.  Justice  Campbbll  delivered  the  opinion  of  the  court. 
This  case  comes  before  this  court  upon  a  certificate  of  the 
judges  of  the  circuit  court  of  the  United  States  for  the  southern  dis- 
trict of  New  York,  of  their  division  in  opinion  upon  questions  aris- 
ing in  the  trial  of  the  cause  in  that  court. 

It  is  an  action  against  the  owners  of  a  steam  ferry  boat,  plying 
between  the  cities  of  New  York  and  Brooklyn,  for  the  transportation 
of  passengers,  by  the  plaintiff,  a  passenger,  who  suffered  an  injury 
in  consequence  of  a  collision  between  two  boats  belonging  to  the 
defendants,  and  which  was  attributable  to  the  mismanagement  of 
the  servants  and  agents  to  whom  their  navigation  was  intrusted. 

The  declaration  charges,  that  the  plaintiff  was  wounded  on  the 
head  by  a  blow  from  a  piece  of  iron  that  had  been  broken  off  the 
boat  on  which  he  was  a  passenger,  in  the  collision,  and  tlirowt^ 
against  him.  That,  in  consequence  of  the  wound,  his  brain  was 
affected  and  injured,  so  that  his  understanding  and  memory  were 
impaired.  That  for  some  time  he  was  insensible,  and  his  life  de- 
spaired of;  and  before  his  recovery,  he  suffered  much  mental  and 
bodily  pain.  That  he  was  detained  in  New  York,  at  a  distance 
from  his  home,  and  subjected  to  much  expense  about  his  care,  sup- 
port, and  maintenance,  and  had  been  hindered  and  prevented  for  a 
long  period  from  transacting  and  attending  to  his  necessary  and 
lawful  affairs,  by  him  during  all  that  time  to  be  performed  aud 
transacted ;  and  lost  and  was  deprived  of  great  gains,  profits,  and 
advantages,  which  he  might  and  otherwise  would  have  derived  and 
acquired. 

The  plea  was  the  general  issue. 

Upon  the  trial,  the  plaintiff  offered  to  prove,  ^'  that  before  and 
up  to  and  at  the  time  of  the  alleged  injury,  the  particular  business 
in  which  he  was  engaged  was  that  of  a  distiller  and  manufacturer 
of  turpentine,  and  that  he  was  largely  and  extensively  engaged  in 
that  business."  The  plaintiff  also  offered  "to  prove,  by  a  physi- 
cian who  had  attended  the  plaintiff,  that  when  the  plaintiff,  alter 
his  convalescence,  left  New  York  to  return  to  North  Carolina,  he 
(plaintiff)  could  not  safely  attend  to  any  business  or  occupation, 
and  that  the  witness  deemed  it  imprudent  and  indiscreet  for  the 
plaintiff  thenceforth  to  devote  himself  to  any  bufiiness." 
[  *  44  ]  To  this  evidence  the  defendants'  *  counsel  objected,  on  the 
ground  that  the  declaration  of  the  plaintiff  did  not  contain 
any  specification  of  such  business,  or  of  its  nature  or  extent,  or  con- 
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tain  any  statement  that  the  plaintiff  was  obliged  or  did  relinquish 
or  abandon  the  same.  The  judges  were  divided  in  opinion  as  to 
the  admissibility  of  such  evidence,  and  have  certified  the  questions 
for  the  decision  of  this  court. 

The  precise  object  for  which  this  evidence  was  adduced  is  not 
stated  in  tlie  certificate  of  the  judges;  but  if  the  evidence  tends  to 
support  any  issue  between  the  partieg,  or  has  a  direct  connection 
with  other  evidence  competent  to  maintain  the  averments  of  the 
declaration,  either  to  illustrate  its  meaning  or  to  ascertain  its  pro- 
bative effect,  it  cannot  be  rejected  as  impertinent,  or  as  founded 
upon  matter  that  does  not  appear  in  the  pleadings  of  the  cause. 
The  evidence  objected  to  conduces  to  prove  that  the  plaintiff  was 
seriously  injured;  that  he  had  been  confined  in  New  York,  at  a 
distance  from  his  home,  and  had  incurred  expense  in  consequence. 
That,  before  that  time,  he  had  been  concerned  in  conducting  a  busi- 
ness that  required  a  degree  of  mental  and  bodily  vigor,  and  that 
his  time  was  of  some  pecuniary  value;  or,  that  he  had  suffered  a 
loss  of  some  profit;  and  that,  after  some  detention  in  New  York, 
^e  had  returned  to  his  house  in  an  infirm  condition — so  infirm  that 
his  medical  attendant  and  adviser  deemed  him  incapable  of  pursu- 
ing any  ordinary  business  or  occupation,  and  had  advised  him  to 
abstiiin  from  personal  exertion. 

This  evidence  would  certainly  assist  a  jury  to  determine  that  the 
plaintiff  had  sustained  an  injury  of  no  slight  character — an  injury 
to  his  person,  and  which  was  followed  by  expense,  suffering,  and 
loss  of  time,  which  had  for  him  a  pecuniary  value. 

These  were  the  direct  and  necessary  consequences  of  the  injury, 
and  sustained  strictly  and  almost  exclusively  as  an  effect  from  it. 
This  evidence  may  have  an  application  without  any  inquiry  into 
any  remote  or  contingent  consequences  which  could  not  have  been 
foreseen,  or  which  were  peculiar  to  the  circumstances  or  condition 
of  the  plaintiff.  The  record  does  not  inform  us  that  the  evidence 
was  designed  to  aid  in  such  irrelevant  inquiries,  and  we  cannot 
presume  that,  if  admitted,  the  court  would  allow  any  misconstruc- 
tion of  its  legal  import,  or  any  use  of  it  by  the  jury,  contrary  to  law. 

The  opinion  of  the  court  is,  that  the  evidence  is  competent,  and 
we  direct  that  the  certificate  to  the  circuit  court  shall  be  made 
accordingly. 
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Robert  Hudqins  and  otherB,  Appellants,  v.  Wtnduam  Kemp,  As- 
signee in  Bankruptcy. 

20  H. 45. 
Bankruptcy — Fraudulent  Sale — Master's  Report. 

1.  Evidence  considered  on  whi«'h  a  sale  of  lands  by  an  insolvent  was  set  aside  as  fraud- 
ulent in  fact  at  the  sait  of  his  assignee  in  bankruptcy. 

2.  Alleged  error  in  charging  defendant  with  rents  and  profits  cannot  be  considered 
here,  because  there  was  no  exception  in  the  court  below  to  the  master's  report  on 
that  subject. 

This  was  an  appeal  from  the  circuit  court  for  the  eastern  district 
of  Virginia,  and  the  case  turns  wholly  on  facts  stated  in  the  opinion. 

Mr.  Johnson,  and  Mr.  Lyon,  for  appellants. 
Mr,  Robinson,  and  Mr,  Patten,  for  appellee. 

[  *  60  ]  *Mr.  Justice  Nelson  delivered  the  opinion  of  the  court. 
This  18  an  appeal  from  a  decree  of  the  circuit  court  of 
the  United  States  for  the  eastern  district  of  Virginia. 

The  bill  was  filed  in  the  court  below  by  the  assignee  in  bank- 
ruptcy of  John  L.  Hudgins,  against  Robert  Hudgins  and  others, 
to  set  aside  the  conveyance  of  a  large  real  estate  charged  to  have 
been  made  by  the  bankrupt  to  the  said  Robert,  in  fraud  of  his  cred- 
itors and  of  the  bankrupt  law  of  the  1 9th  August,  1841 .  The  deed 
of  conveyance  purports  to  have  been  executed  on  the  2l8t  February, 
1842,  but  was  not  recorded  till  the  8th  August  following;  and  con- 
veyed, for  the  alleged  consideration  of  $5,000,  three  tracts  of  land 
— one  tract  of  one  hundred  acres,  one  of  nine  hundred,  and  another 
of  seventy  acres — being,  in  th^  aggregate,  one  thousand  and  seventy 
acres,  situate  in  the  county  of  Mathews,  State  of  Virginia.  The 
bankrupt's  place  of  residence  was  upon  one  of  the  tracts.  The  deed 
of  conveyance  contained  a  clause  that  the  lands  should  be  subject  to 
any  judgments  that  then  bound  them  by  operation  of  law.  John 
L.  Hudgins,  the  grantor,  was  heavily  in  debt  at  the  time  of  the 
execution  of  the  deed,  and  judgments  to  a  large  amount  were  soon 
after  recovered  against  him.  Executions  were  issued  upon  these 
judgments,  and  the  defendant  endeavored,  by  various  ways  and 
contrivances,  to  conceal  his  person  and  property  from  the  reach  of 
them.     This  was  in  the  spring  and  summer  of  1842. 

On  the  17th  February,  1843,  Jolm  L.  Hudgins  presented  his 
petition  to  the  district  court  for  the  benefit  of  the  bankrupt  act, 
annexing  thereto  a  schedule  of  his  debts  and  property — the  debts 
exceeding  $12^000;  property  none,  except  a  contingent  interest  in 
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a  deed  of  trust  by  T.  Hudgins,  for  the  benefit  of  creditors.  On  the 
20th  May,  1843,  the  petitioner  was  declared  a  bankrupt,  and  on 
the  19th  September  following  an  order  was  made,  providing  for  the 
creditors  to  show  cause,  on  a  given  day,  why  the  petitioner  should 
not  have  granted  to  him  a  certificate  of  discharge  from  all  his  debts. 
The  creditors  appeared,  and  resisted  the  discharge.  Much  testi- 
mony was  taken  on  their  behalf,  tending  to  establish  the  fraudulent 
transactions  of  the  bankrupt  with  Robert  Hudgins  and  others, 
which  are  now  relied  upon  to  set  aside  the  deed  in  question.  The 
opposition  to  granting  the  discharge  resulted  in  the  district  court 
adjourning  several  questions  of  law  and  fact  to  the  circuit  court, 
for  its  decision.  What  disposition  was  made  of  them  in  that  court, 
we  are  not  advised. 

*The  defendant,  Robert  Hudgins,  in  order  to  prove  the  [  *  51  ] 
payment  of  tlie  purchase  money  of  the  lands  conveyed  in 
the  deed  of  the  21st  February,  introduced  two  receipts  from  John 
L.  Hndgins — one  for  |3,055,  dated  6th  August,  1844;  the  other, 
12tli  August,  same  year,  for  $1,425 — and  proved  the  execution  of 
the  same  by  witnesses,  who  counted  the  money  and  saw  it  paid. 

The  several  tracts  of  land  conveyed  were  worth,  as  testified  to  by 
witnesses,  over  $10,000,  double  the  amount  of  the  purchase  money. 
The  possession  and  occupation  of  the  same,  subsequent  to  the  sale, 
seems  not  to  have  been  changed.  Indeed,  John  L.  Hudgins,  in 
his  receipt  of  the  payment  of  the  $1,425,  12th*  August,  1844,  de- 
scribes the  land  as  being  the  same  as  that  upon  which  he  resides, 
and  has  resided  for  years.  He  and  his  sons  have  cultivated  and 
improved  the  arable  land,  cut  and  sold  timber  from  the  woodland, 
since  the  sale  to  the  defendant,  Robert,  the  same  as  before,  the 
latter  apparently  exercising  no  control  or  acts  of  ownership  over 
the  property. 

In  the  fore  part  of  July,  1842,  some  four  months  after  the  al- 
leged conveyance,  John  L.  Hudgins  made  application  to  certain  in- 
dividuals to  borrow  a  considerable  sum  of  money,  to  relieve  himself 
from  judgments  and  executions  then  pressing  upon  him,  and  pro- 
posed giving  a  deed  of  these  same  lands,  in  trust  to  the  lenders,  as 
security  for  the  loan.  The  writings  were  prepared  with  a  view  to 
carry  into  effect  this  arrangement,  and  the  defendant  was  present, 
assenting  to  it,  without  disclosing  that  a  conveyance  had  already 
been  made  to  him. 

A  good  deal  of  other  evidence  was  given  in  the  case,  bearing 
more  or  less  upon  the  question  of  fraud,  which  it  is  not  material  to 
recite,  and  which  will  be  found  in  the  record. 

The  court  below,  on  the  18th  May,  1848,  decreed  that  the  deed 
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of  John  L.  Hudgins,  the  bankrupt,  to  Robert,  his  brother,  of  the 
21  st  February,  was  fraudulent  and  void  as  against  creditors,  and 
appointed  the  assignee  in  bankruptcy  a  receiver,  to  take  possession 
of  the  property,  and  directed  that  a  master  should  take  an  account 
of  the  rents  and  profits  from  the  petition  in  bankruptcy  to  the 
time  when  the  receiver  took  possession.  The  master  subsequently 
reported  the  amount  at  the  sura  of  $2,320.26,  and  on  the  27th 
June,  1855,  a  final  decree  was  entered.  The  cause  is  now  before 
this  court,  on  an  appeal  from  this  decree. 

It  was  scarcely  denied  on  the  argument,  and,  indeed,  could  not  be, 
that  John  L.  Hudgins,  the  bankrupt,  had  been  guilty  of  a  fraudu- 
lent contrivance  to  hinder  and  defraud  his  creditors  on  the  execution 
of  the  conve3'ance  in  question  ;  but  it  has  been  strongly 
[  *52  ]  urged  that  Robert,  the  grantee,  was  not  privy  to  *the 
fraud,  and  hence  was  a  bona  fide  purchaser  lor  a  valuable 
consideration.  We  shall  not,  therefore,  deem  it  material  to  refer 
to  any  portion  of  the  mass  of  evidence  in  the  case,  except  so  far  as 
it  bears  upon  the  connection  of  the  grantee  with  this  quiestion  of 
fraud. 

The  answer  of  the  defendant  to  the  bill  is  not  very  satisfactory. 
The  bill  charges  that  the  deed,  though  it  bears  date  2l8t  February, 
1842,  was  really  executed  on  or  about  the  2d  of  July  following, 
the  time  it  was  put  on  record  ;  and  that  it  was  antedated  in  pursu- 
ance of  the  fraudulent  purpose  charged  against  the  parties.  The 
answer  does  not  notice  or  deny  this  allegation.  Again,  the  bill 
charges  that  the  deed  was  not  delivered  at  the  time  it  bears  date; 
nor,  in  fact,  delivered  at  all  to  the  grantee  in  any  other  way  than 
the  putting  of  it  on  record  by  the  grantor  himself.  This  charge  is 
not  noticed  or  denied  ;  neither  is  the  allegation  denied,  that  the 
grantee  remained  in  the  possession  and  enjoyment  of  the  property 
after  the  conversance,  the  same  as  before.  And  this  averment,  be- 
sides being  thus  virtually  admitted,  is  fully  established  by  the 
proofs  in  the  case. 

The  consideration  or  purchase  money  agreed  to  be  given  for  the 
three  tracts  of  land  conveyed  was  less  than  one-half  the  value,  as 
proved  by  uncontradicted  testimony.  The  deed  contained  a  clause, 
that  the  lands  should  be  subject  to  any  judgments  that  were  then  a 
lien  upon  them  ;  and  it  was  urged,  on  the  argument,  that  these  judg- 
ments should  be  taken  into  the  account,  on  fixing  the  amount  of 
the  purchase  money.  But  the  answer  is,  that  it  does  not  appear, 
from  any  evidence  in  the  case,  that  judgments  existed  against  John 
L.  Hudgins  at  the  date  of  the  deed.  We  have  examined  the  proofs 
attentively,  and  find  none ;  nor  have  any  been  referred  to  in  the 
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briefs  of  the  counsel.  It  also  appears  that  Bobert^  the  grantee, 
some  four  months  after  the  date  of  his  deed,  and  when  the  title  to 
the  lands  in  question  was  in  him,  if  the  conyeyance  had  been  really 
made  at  its  date,  was  present,  and  participated  in  a  negotiation  for 
a  loan  of  money  to  John  L,  Hudgins,  and  which  was  to  be  secured 
by  a  deed  from  him  of  these  very  lands,  in  trust,  to  the  persons 
advancing  the  money. 

The  conduct  of  the  defendant,  Robert,  in  this  instance,  furnishes 
the  foundation  for  a  strong  inference,  either  that  the  deed  had  not 
then  been  executed,  and  delivered,  or,  if  it  had  been,  that  the  grantee 
held  it  for  the  use  and  benefit  of  John  L.  Hudgins,  the  grantor.  In 
either  view,  the  fact  affords  a  well-founded  suspicion  of  the  bona 
fides  of  the  transaction  between  the  parties. 

In  respect  to  the  payment  of  the  purchase  money,  of 
whicli  *  very  formal  proofs  have  been  given  of  the  princi-  [  *  53  ] 
pal  part  of  it,  the  effect  in  support  of  the  conveyance  is 
very  much  impaired  by  the  fact  that  John  L.  Hudgins,  in  the 
schedule  of  his  estate  annexed  to  this  petition  in  bankruptcy,  23d 
February,  1843,  takes  no  notice  of  this  indebtedness  to  him,  by 
Robert,  the  grantee,  and  the  truth  of  the  schedule  is  verified  under 
oath.  This  was  a  year  and  two  days  after  the  date  of  the  deed, 
and  when  the  purchase  money  was  unpaid,  if  the  facts  are  true,  as 
insisted  by  both  the  parties  subsequently,  upon  the  question  of  pay- 
ment. They  now  admit  this  did  not  take  place  till  August,  1844. 
No  attempt  has  been  made  to  account  for  or  reconcile  this  incon- 
sistency, if  not  worse,  on  the  part  of  John  L.  Hudgins.  Without 
pursuing  the  examination  of  the  proofs  in  the  case  further,  we  will 
simply  say,  that  after  the  fullest  consideration  of  the  facts  in  the 
case,  we  are  satisfied  with  the  conclusion  arrived  at  by  the  court 
below  upon  this  question. 

But  it  is  insisted  that,  admitting  the  conveyance  to  be  void  as  it 
respects  the  creditors  of  John  L.  Hudgins,  the  court  below  erred 
in  ordering  a  sale  of  the  property,  without  having  first  ascertained 
the  debts  of  the  bankrupt,  and  permitting  the  grantee  in  the  deed 
to  redeem  on  paying  them,  or  directing  only  so  much  of  the  land 
to  be  sold  as  would  be  sufficient  to  pay  the  debts. 

The  answer,  to  thrs  is,  that  the  defendant,  Robert  Hudgins,  made 
DO  offer  to  pay  the  debts  on  ascertaining  the  amount,  and,  for  aught 
that  appears,  the  whole  of  the  property  will  be  no  more  than  suffi- 
cient to  pay  the  liabilities  of  the  bankrupt.  If  there  should,  by 
*  chance,  be  any  surplus,  it  belongs  to  tke  court  in  bankruptcy  to 
dispose  of  it.  Whether  it  should  go  to  the  bankrupt  or  to  his 
grantee,  will  be  for  that  court  to  determine. 
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It  is  also  insisted,  that  the  court  below  erred  in  decreeing  the 
rents  and  profits  of  the  lands  in  controversy  against  the  defendant^ 
Robert  Hudgins,  for  the  reasons  that  it  is  not  shown  that  he  was 
in  the  possession  and  enjoyment  of  the  same;  and,  also,  that  the 
court  erred  in  decreeing  these  rents  and  profits  from  the  filing  of 
the  petition  in  bankrHptcy,  instead  of  from  the  decree  declaring 
John  L.  Hudgins  a  bankrupt. 

The  short  answer  to  each  of  these  objections  is,  that  no  duch 
exceptions  were  taken  to  the  report  of  the  master,  and  are  therefore 
not  properly  before  us.  That  was  the  time  and  place  to  have  pre- 
sented these  questions,  and  the  omission  precludes  any  question 
here  on  the  matter. 

The  decree  of  the  court  below  affirmed. 


Elliott  W.  Hudgins  et  al.  v.  Wyndham  Kemp,  Assignee,  &c. 

20  H.  64. 

Practice  in  Chakcebt. 

UnleBfl  exoeptioDs  be  taken  in  the  court  below  to  the  master's  report  as  to  rents  and 
profits,  the  matter  is  not  open  to  review  in  this  court  on  appeal. 

This  was  a  branch  of  the  preceding  case,  and  was  argued  by  the 
same  counsel. 

[  *£4  ]  *  Mr.  Justice  Nei^n  delivered  the  opinion  of  the  court. 
This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
the  United  States  for  the  eastern  district  of  Virginia. 

The  bill  was  filed  by  the  assignee  of  the  bankrupt,  J.  L.  Hudgins, 
as  in  the  preceding  case,  against  E.  W.  Hudgins,  a  son,  to  set  aside 
two  deeds  of  conveyance  of  lands,  as  executed  and  delivered  by  the 
bankrupt  to  hinder  and  delay  creditors^-one  dated  6th  September, 
1839,  conveying  three  hundred  acres  lying  in  the  county  of  York; 
the  othy  dated  1st  March,  1842,  conveying,  by  estimation,  seven 
hundred  acres,  in  the  same  county — the  latter  for  the  consideration 
of  $3,000.  This  deed  was  made  a  few  days  after  the  one  set  aside 
in  the  case  of  the  assignee  against  Bobert  Hudgins.  The  case 
depends  upon  substantially  the  same  evidence.  Portions  of  it, 
tending  to  connect  this  defendant  with  the  conduct  of  the  grantor, 
in  conveying  away  his  property  in  fraud  of  his  creditors,  as  respects 
the  deed  of  the  1st  March^l842,  are,  if  possible,  somewhat  stronger 
than  that  in  the  preceding  case. 

The  court,  on  the  18th  May,  1843,  decreed  that  the  deed  wios 
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fraudulent  and  void,  and  that  the  assignee  in  bankruptcy  take  pos- 
session of  the  property  as  a  receiver ;  and,  further,  that  the  deed 
of  the  6th  September,  1839,  was  not  made  in  fraud  of  creditors, 
but  WHS  valid  as  against  the  complainant.  The  court  also  directed 
an  account  of  the  rents  and  profits,  from  the  time  of  the  petition 
in  bankruptcy  to  the  time  of  the  receiver  taking  possession.  The 
master  j^ubsequently  reported  rents  and  profits  to  ,the  amount  of 
$659.72;  and  on  the  27th  June,  1855,  a  final  decree  was  entered. 

The  court  decreed  that  the  defendant,  Elliott  W.  Hudgins,  pay 
to  the  complainant  $659.72,  with  interest  from  2d  June,  1848;  and 
that,  if  the  proceeds  of  the  property  directed  to  be  sold  in  the  case 
of  the  plaintiff  against  Robert  Hudgins  and  others,  should  not  be 
sufiicient  to  satisfy  the  debts  proved  against  the  bankrupt,  theifthe 
plaintiff*  is  authorized  to  sell  the  lands  in  question,  as  particularly 
specified  and  directed  in  the  said  decree. 

♦The  only  question  arising  on  the  masters's  report  in  [  *55  ] 
this  case,  and  the  decree  in  pursuance  thereof,  is,  that  the 
rents  and  profits  should  not  have  been  charged  prior  to  the  decree 
in  bankruptcy.  The  answer  to  this  objection  is,  that  no  such  excep- 
tion was  taken  to  the  report,  and  cannot,  therefore,  be  noticed  here. 
The  case,  in  all  its  essential  parts,  falls  within  the  views  presented 
in  the  preceding  one  of  this  plaintiff  against  Robert  Hudgins  and 
others,  and  must  abide  the  like  result. 

The  decree  of  the  court  below  is  affirmed. 


Isaac  Brown,  Appellant,  v.  Joseph  P.  Shannon  et  al. 

20  H.  55.  ISrSs 

Jurisdiction  in  Patent  Cases — Amount  in  Controveksy.  38f  749 

1.  On  appeal  to  this  coart  in  a  suit  to  enforce  a  contract  for  the  use  of  a  patented 
invention,  the  amount  in  controversy  must  exceed  two  thousand  dollars,  or  there  is 
no  jurisdiction. 

2.  Such  a  suit  differs  in  this  regard  from  one  for  the  infringement  of  a  patent  Vight. 

3.  The  penalty  of  the  bond  taken  on  the  allowance  of  appeal  is  not  evidence  of  the 
amount  in  controversy  in  the  suit. 

This  was  an  appeal  from  the  circuit  court  for  the  district  of 
Maryland,  and  the  facts  on  which  the  appeal  was  dismissed  are 
well  stated  in  the  opinion. 

Mr.  Schley y  for  appellant. 

Mr,  Latrobey  and  Mr,  Ghvinn,  for  appellees. 
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Mr.  Chief  Justice  Taney  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  the  decree  of  the  circuit  court  for  the  dis- 
trict of  Maryland. 

The  bill  was  filed  by  Joseph  P.  Shannon  &  Company,  Gelston  & 
Matthews,  Lapouraille  &  Maughlin,  and  Griffiss  &  Gate,  who  com- 
posed four  different  partnership  firms  in  the  city  of  Baltimore,  sep- 
arately engaged  in  the  business  of  planing,  who  all  joined  in  the 
bill  of  complaint  against  Brown,  the  appellant,  praying  that  he 
might  be  enjoined  from  the  use  of  certain  planing  machines,  men- 
tioned in  the  bill,  in  the  city  of  Baltimore.  Upon  the  hearing,  a 
perpetual  injunction  was  granted  accordingly,  and  from  that  decree 
this  appeal  was  taken. 

From  the  manner  in  which  the  bill  is  framed,  there  is 
[  *56  ]  some  *difiSculty  in  determining  whether  the  complainants 
are  seeking  the  aid  of  this  court  to  prohibit  the  infringe- 
ment of  a  patent  right  assigned  to  them,  or  to  enforce  the  specific 
execution  of  two  contracts  with  the  appellant,  exhibited  with  the 
bill;  for  the  right  claimed  under  the  patent,  and  the  right  claimed 
under  the  contracts,  are  so  mingled  together  in  the  statements  and 
allegations  of  the  complainants  as  to  leave  some  doubt  upon  that 
point.  And  the  first  question,  therefore,  for  this  court  to  determ- 
ine, is,  upon  which  of  these  two  grounds  does  the  bill  seek  for 
relief?  The  jurisdiction  of  the  circuit  court  in  the  one  case  is  ma- 
terially different  from  its  jurisdiction  in  the  other  ;  and,  while  this 
court  can  exercise  no  appellate  power  in  a  case  arising  under  con- 
tracts like  those  exhibited,  unless  the  amount  or  value  of  the  matter 
in  controversy  exceeds  two  thousand  dollars,  it  may  yet  lawfully 
exercise  its  appellate  jurisdiction  when  a  far  less  amount  is  in  dis- 
pute, if  the  party  is  proceeding  either  at  law  or  in  equity  fqr  the 
infringement  of  a  patent  right  to  which  he  claims  to  be  entitled. 
Upon  looking,  however,  carefully  into  the  bill,  we  think  it  must  be 
regarded  and  treated  as  a  proceeding  to  enforce  the  specific  execu- 
tion of  the  contracts  referred  to,  and  not  as  one  to  protect  the  com- 
plainants in  the  exclusive  enjoyment  of  a  patent  right.  It  states 
that  three  of  the  partnership  firms  named  as  complainants — that  is 
to  say,  Joseph  P.  Shannon  &  Company,  Gelston  &  Matthews,  arid 
Lapouraille  &  Maughlin — were,  by  regular  assignments,  entitled 
to  the  exclusive  use  of  Wood  worth's  planing  machine  in  th<3  State 
of  Maryland,  east  of  the  Blue  Ridge.  That  the  appellant  had  used 
these  machines  in  the  city  of  Baltimore,  without  any  right  derived 
from  the  patentee,  and  that,  in  consequence  of  this  infringement 
of  their  rights,  various  suits  and  controversies  had  taken  place  be- 
tween them  and  Brown,  who  claimed  the  right  to  use  the  machines 
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in  question,  as  the  assignee  of  a  patent  of  Emmons.  The  bill  then 
proceeds  to  state  that,  in  order  to  put  an  end  to  these  controversies 
and  suits,  these  appellees,  and  the  appellant,  entered  into  the  con- 
tract of  the  19th  of  January,  1853,  which  is  exhibited  with  the 
bill. 

By  this  contract,  the  portion  of  the  appellees  of  which  we  are  now 
speaking,  and  the  appellant,  agreed  that  each  of  the  said  three  part- 
nership firms  and  the  appellant  should  have  the  right  to  use  the 
Woodworth  patent  at  one  establishment,  anywhere  within  the  ter- 
ritorial limits  above  mentioned,  not  exceeding  five  macliines  at  such 
establishment ;  and  that  each  of  the  said  parties  should  also  have 
the  right  to  use  Emmons's  patent. 

*  There  are  other  stipulations  in  this  agreement  which  it  [  *  57  ] 
is  not  material  to  state  for  the  purposes  of  this  opinion. 

The  bill  further  states  that  Brown  afterwards,  on  the  16th  of 
June,  1853,  assigned. to  GrifBss  &  Gate,  the  other  complainant,  all 
his  right  to  use  the  Woodworth  patent,  which  right  he  had  de- 
rived from  the  contract  before  mentioned ;  and  also  the  right  to  use 
the  Emmons  patent,  the  right  to  which  he  had  derived  from  the 
administrator  of  Emmons.  This  contract  states  that  the  assign- 
ment was  made  in  consideration  of  fifteen  hundred  dollars,  paid 
the  appellant  by  Grifiiss  &  Gate.  And  the  complainants  allege 
that,  after  this  assignment,  Brown  continued  to  use  the  said  five 
macliines  in  his  establishment  in  Baltimore,  although  he  had  no 
right  to  do  so,  as  they  were  all  Woodworth's  planing  machines; 
and  that  he  is  not  only  a  wrong-doer  in  using  a  patented  invention 
without  a  license,  and  as  such  liable  to  be  restrained  by  a  court  of 
equity,  but  that  such  use  is  a  fraud  upon  the  parties  to  each  of  the 
two  gontracts  into  which  he  had  entered,  as  above  stated.  That 
the  object  of  the  contract  of  January  19,  1853,  was  to  restrain  the 
use  of  the  Woodworth  machine  and  the  Emmons  machine,  so  far 
as  that  right  was  to  be  used,  to  four  establishments  in  the  city  of 
Baltimore,  with  the  limited  number  of  machines  in  each  ;  and  that 
the  use  of  them  by  Brown,  after  he  had  substituted  Griffiss  &  Gate 
in  his  place,  was  a  fraud  upon  this  contract,  from  the  binding  opera- 
tion of  which  he  could  not  withdraw  himself,  and  a  fraud  also  upon 
his  contract  with  Griffiss  &  Gate.  And  the  gravamen  of  the  bill, 
and  the  ground  upon  which  relief  is  sought,  is  summed  up  in  the 
paragraph  immediately  preceding  the  prayer  for  relief,  in  the  fol- 
lowing words: 

**  And  your  orators  are  further  advised,  that  the  naisconduct  of 
the  said  Brown  in  the  premises  is  a  fraud  upon  the  parties  to  the 
agreement  of  the  19th  of  January,  1853,  as  well  as  upon  the  parties 
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to  the  agreement  of  the  15th  of  June,  1853,  which  it  is  the  peculiar 
province  of  a  court  of  equity  to  restrain." 

It  is  to  prevent  the  fraudulent  violation  of  these  contracts,  there- 
fore, that  the  complainants  seek  the  aid  of  the  court,  and  ask  for  an 
injunction  ;  and  it  being  a. proceeding  founded  on  a  contract  between 
the  parties,  this  court  has  no  appellate  power,  unless  the  matter  in 
controversy  is  of  the  value  of  more  than  two  thousand  dollars. 
Now,  the  matter  in  controversy  is  the  right  of  the  appellants  to 
use  these  five  machines  while  the  Woodworth  patent  continued — 
that  is,  until  the  29th  of  December,  1856. 

But  it  appears  by  the  record  that  Brown  sold  this 
[  *58  ]  right  to  *Griffis8  &  Gate  for  $1,500.  He  admits,  in  his 
answer,  that  he  sold  and  assigned  it  for  that  sum ;  nor 
does  he  suggest  that  it  was  worth  more.  The  establishment  of 
GrifEss  &  Gate,  like  that  of  the  appellant,  was  in  the  city  of  Balti- 
more. And  if  $1,500  was  the  just  value  of  the  right  in  contro- 
versy on  the  15th  of  June,  1853,  there  is  no  reason  for  supposing 
that  it  was  more  on  the  10th  of  October  in  that  year,  when  this 
bill  was  filed,  or  at  any  time  since ;  on  the  contrary,  the  period  for 
the  duration  of  the  right  under  the  contract  was  daily  diminish- 
ing as  the  termination  of  the  patent  was  approaching,  and  a  dimi- 
nution on  the  value  of  the  right  would  be  a  natural  and  necessary 
consequence.  It  is  evident,  therefore,  that  the  value  of  the  matter 
in  controversy  is  not  sufficient  to  give  appellate  jurisdiction  to  this 
court. 

It  has,  however,  been  suggested  in  the  argument  at  the  bar,  that 
the  value  may  be  estimated  by  referring  to  the  penalty  of  the  bond 
taken  by  the  circuit  court  when  the  injunction  was  granted.  But 
this  rule  would  be  entirely  too  vague  and  uncertain  for  judicial  pur- 
poses. It  is  the  practice  of  all  courts,  in  taking  bonds  of  this 
description,  to  prescribe  a  penalty  more  than  enough  to  cover  all 
possible  damages  which  the  respondent  may  sustain  by  reason  of 
the  injunction.  There  was  nothing  before  the  circuit  court  when 
the  penalty  in  this  case  was  prescribed,  but  the  bill  of  the  com- 
}>lainants.  And  although  the  bill  disclosed  a  controversy  where 
the  matter  in  dispute  was  worth  in  the  market  but  $1,500; 
yet,  when  the  answer  came  in,  and  testimony  was  taken,  it 
might  show  that  the  matter  in  dispute  was  of  far  greater  value. 
TliC  court  could  not  foresee  whether  this  would  be  the  case  or 
not,  and  hence  the  necessity  and  propriety  of  prescribing  a  penalty 
that  would  cover  all  possible  contingencies.  The  respondent, 
however,  as  we  have  said,  admits  that  he  sold  the  privilege  now  in 
dispute  for  the  sum  mentioned  in  the  bill^  and  does  not  say  that  it 
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was  worth  more,  or  was  of  greater  value  in  his  hands  than  in  those 
of  GrifBss  &  Gate.  The  sum  mentioned  in  the  bill,  and  for  which 
the  privilege  in  question  was  sold  by  the  appellant,  must  therefore 
be  taken  as  the  true  value  of  the  matter  in  controversy  ;  and  being 
less  than  $2,000,  whatever  errors  may  be  apparent  in  the  proceed- 
ings and  decree  of  the  court  below,  we  have  yet  no  power  under 
the  act  of  congress  to  revise  and  correct  them,  and  the  appeal  must 
be  dismissed  for  want  of  jurisdiction  in  this  court. 


The  United  States,  Appellants,  v.  Henry  Cambuston. 

20  H.  59. 
Mexican  Land  Grants  in  California. 

1.  Wbere  none  of  the  regulations  of  1828,  governing  grants  under  the  colonization  law 
of  the  Mexican  congress  of  1828,  have  been  shown  to  be  complied  with,  tbe  naked 
concession  of  the  governor  is  not  sufficient  to  authorize  a  confirmation  of  the  claim. 

2.  It  is  an  additional  circumstance  of  suspicion  that  the  concession  was  signed  by  tho 
governor  in  the  last  days  of  Mexican  power  in  California. 

3.  Decisions  of  this  court,  in  cases  arising  under  grants  in  Florida  and  Louisiana,  are 
not  in  all  respects  applicable  to  Ciliforoia,  because  no  such  laws  and  regulations 
existed  as  tliose  of  1824  and  1828  in  Mexico. 

4.  But  inasmuch  as  fraud  in  tbe  claim  was  not  made  a  point  in  the  case  below,  it  will 
be  remanded  for  further  proof  of  the  genuinencis  of  the  claim. 

This  is  an  appeal  from  the  district  court  for  the  northern  district 
of  California.     The  case  is  well  stated  in  the  opinion. 

Mr.  Black,  attorney  general,  for  appellants. 

Mr,  J.  Mason  Campbell^  for  appellee. 

*  Mr.  Justice  Nelson  delivered  the  opinion  of  the  court.  [  *  60  ] 
This  is  an  a[)peal  from  a  decree  of  the  district  court  of 

the  United  States  for  the  northern  district  of  California,  affirming 

a  decree  of  the  land  commissioners. 

The  claimant  below  gave  in  evidence  the  following  document, 

purporting  to  be  a  grant  of  a  large  tract  of  land  on  the  upper  waters 

of  the  Sacramento  river,  from  a  Mexican  governor  of  California, 

dated  23d  May,  1846: 

Pio  Pico,  constitutional  governor  of  the  department  of  California: 
Whereas  Mr.  Henry  Cambuston  has  petitioned,  for  his  own  per- 
sonal advantage,  for  a  tract  of  unoccupied  land  in  the  valley  of  the 
Sacramento,  joining  on  the  north  to  Antonio  Osio^  oa  the  south 
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Mr.  Sutter,  on  the  east  Mr.  Flugge,  and  on  the  southwest  the  river 
Sacramento — the  investigations  being  previously  made  according  to 
the  custom,  and  in  conformity  with  the  law  of  the  18th  of  August, 
1824,  and  the  regulations  of  the  21st  of  November,  1828 — in  virtue 
of  the  powers  which  have  been  conferred  on  me,  in  the  name  of  the 
Mexican  nation,  I  grant  the  tract  of  land  expressed,  lying  out  of 
the  boundaries  of  the  before-mentioned  landholders,  declaring  it 
his  estate  by  the  present  letters,  provided  it  shall  be  approved  by 
the  extreme  departmental  assembly,  and  under  the  following  con- 
ditions : 
[  *  61  ]  *lst.  He  may,  without  prejudice  to  the  crossings,  roads, 
or  attendances,  fence  it,  enjoying  it  freely  and  exclusively, 
devoting  it  to  any  use  or  cultivation,  as  best  may  suit  his  convenience. 

2d.  When  the  title  shall  be  confirmed,  he  shall  demand  of  the 
respective  judge  judicial  possession  of  it,  by  virtue  of  this  despatch, 
by  which  the  boundaries  shall  be  designated  with  the  necessary 
landmarks. 

3d.  The  claim  of  land,  for  which  this  grant  is  made,  has  an  area 
of  eleven  square  leagues  of  pasture,  if  there  is  that  outside  of  the 
property  of  the  others,  whose  boundaries  are  to  be  respected ;  and  if 
there  should  not  be,  the  grantee  shall  be  satisfied  with  that  which 
remains. 

The  judge  who  gives  possession  shall  cause  it  to  be  surveyed 
according  to  the  ordinance,  leaving  the  residue  for  the  convenient 
uses  of  the  nation. 

Consequently,  I  command  that  he  hold  the  present  title  as  true 
and  valid. 

It  shall  be  recorded  in  the  respective  book,  and  be  delivered  to 
the  party  interested,  for  his  security  and  other  uses. 

Given  in  the  city  of  Los  Angeles,  on  this  common  paper,  for 
want  of  sealed,  on  the  23d  day  of  May,  1846. 

(Signed)  Pio  Pico.        • 

(Signed)  Jose  Matus  Moreno. 

This  document  was  deposited,  by  the  claimant,  with  Edward 
Canbey,  assistant  adjutant  general  of  the  army  of  the  United 
States,  on  the  10th  July,  1850,  who  at  that  time  had  charge  at 
Monterey  of  the  government  archives.  These  archives  have  since 
been  transferred  to  the  office  of  the  surveyor  general,  kept  at  San 
Francisco.  There  is  no  evidence  in  the  CEtse  that  it  was  ever  seen 
in  or  out  of  the  possession  of  the  claimant,  from  its  date  (23d  May, 
1846)  down  to  the  time  of  depositing  it,  as  above  mentioned,  except 
that  derived  from  one  witness,  who  appears  to  have  been  interested 
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in  the  grant,  and  whose  testimony,  therefore,  must  be  laid  out  of 
the  case.  Although  the  document  in  terms  directs  that  it  shall  be 
recorded  in  the  proper  book  of  records,  no  record  of  the  same  was 
given  in  evidence,  nor  its  absence  accounted  for.  It  recites,  in  the 
usual  way,  that  the  claimant  had  presented  to  the  governor  a  peti- 
tion for  a  grant  of  the  land,  and  also  that  the  customary  examin* 
ations  had  been  made  into  the  circumstances  and  fitness  of  making 
the  grant  to  the  petitioner.  No  petition  was  produced  at  the  trial, 
nor  any  report  by  any  officer  as  to  the  reasons  and  propriety  of 
conceding  the  tract  asked  for,  nor  any  evidence  accounting  for  the 
non-prodnction  of  either. 

♦The  case  stands,  so  far  as  the  claim  of  title  i&  con-  [    *62] 
cerned,  upon  the  naked  document  itself,  purporting  to  be 
a  donation  of  the  eleven  square  leagues  of  land,  together  with 
evidence  tending  to  establish  its  genuineness,  and  slight  proof  in 
respect  to  the  possession  of  the  tract. 

The  original  document  was  not  produced  either  before  the  com- 
missioners or  the  district  court,  and  the  only  proof  of  its  genuineness 
was  the  testimonv  of  two  witnesses  who  had  seen  the  si&^natures  of 
Governor  Pico  and  the  secretary  Moreno,  on  file  at  the  surveyor 
general's  office.  One  of  them  (Crosby)  says  he  believes  the  signa^ 
ture  of  Pico  to  be  genuine,  but  has  no  knowledge  of  the  handwrit- 
ing of  Moreno;  the  other,  (Castro,)  that  he  knows  the  signatures 
of  both  Pico  and  Moreno,  and  that  they  are  genuine.  There  is 
another  witness,  (Morenhont,)  who  says  that  lie  had  seen  Moreno 
write  once,  and  had  corresponded  with  him ;  and  that,  so  far  as  he 
can  judge,  it  is  his  genuine  signature.  This  witness,  however, 
cannot  be  relied  on,  as  he  is  the  person  interested  in  the  claim. 

The  regulations  for  the  colonization  of  the  territories  of  the  gov- 
ernment of  Mexico,  made  2l8t  November,  1828,  in  pursuance  of  the 
act  of  the  general  congress,  August  18,  1824,  provided:  1st.  That 
the  governors  of  the  territories  should  be  empowered  to  grant  vacant 
lands,  among  others,  to  private  persons  who  may  ask  for  them,  for 
the  purpose  of  cultivating  and  inhabiting  the  same.  2d.  That 
every  person  soliciting  lands  shall  address  to  the  governor  a  peti- 
tion, expressing  his  name,  country,  and  religion,  and  describing  as 
distinctly  as  possible,  by  means  of  a  map,  the  land  asked  for.  3d. 
The  governor  shall  proceed  to  obtain  the  necessary  information, 
whether  the  petition  contains  the  proper  conditions  required  by  the 
law  of  the  18th  August,  1824,  both  as  regards  the  land  and  the 
petitioner,  in  order  that  the  application  may  be  at  once  attended 
to ;  or,  if  it  be  preferred,  the  municipal  authority  may  be  consulted, 
whether  there  be  any  objection  to  the  making  of  the  grant.     4th. 
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This  being  done,  the  governor  will  accede  or  not  to  such  petition, 
in  conformity  to  the  laws  on  the  subject.  6th.  The  definitive  grant 
asked  for  being  made,  a  document  signed  by  the  governor  shall  be 
given,  to  serve  as  a  title  to  the  party  interested,  wherein  it  must 
be  stated  that  the  grant  is  made  in  exact  conformity  with  the  pro- 
visions of  the  law  in  virtue  of  which  possession  shall  be  given. 
6th.  The  necessary  record  shall  be  kept,  in  a  book  provided  for  the 
purpose,  of  all  the  petitions  presented  and  grants  made,  with  maps 
of  the  lands  granted,  and  a  circumstantial  report  shall  be  forwarded 

quarterly  to  the  supreme  government.  There  are  many 
[  *  63  ]  other  provisions  in  the  system  of  *  regulations,  relating  to 

the  dfsposition  of  the  public  lands,  adopted  on  the  18th 
November,  1828,  which  it  is  not  at  present  material  to  notice. 
Those  specified  have  a  special  bearing  upon  the  case  before  us. 
And,  in  view  of  them,  it  will  be  observed,  according  to  the  fact^ 
as  presented  at  the  trial  before  the  commissioners,  and  afterwards 
before  the  district  court,  to  which  we  have  already  referred  at 
large,  that  not  one  of  the  preliminary  steps  made  requisite  by  the 
act  of  the  Mexican  congress  of  1824,  and  the  regulations  of  1828,  to 
a  grant  of  the  public  domain  by  the  governors^  has  been  observed ; 
at  least,  no  evidence  was  given,  before  either  of  these  tribunals,  of 
the  observance  of  any  one  of  them.  And  we  do  not  see  how  they 
can  well  be  dispensed  with,  as  they  are  not  only  expressly  pre- 
scribed by  the  regulations  as  essential  to  guard  against  improvident 
grants,  but  constitute  an  essential  part  of  the  record  of  the  title. 
It  is  true,  the  document  recites  that  a  petition  was  presented,  and 
that  the  customary  investigations  had  been  made  in  respect  to  the 
application.  But  this  cannot  be  regarded  as  conclusive,  or  even 
satisfactory  evidence  of  these  facts,  when  the  question  is  raised, 
whether  or  not  the  alleged  grant  is  made  in  conformity  with  the 
requirements  of  the  law — in  other  words,  whether  the  preliminary 
conditions  had  been  complied  with,  which  enabled  the  governor  in 
the  particular  case  to  make  the  grant,  especially  in  respect  to  those 
preliminary  proceedings  which  are  required  to  be  made  matters  of 
record,  and  of  which  record  evidence  should  have  been  produced, 
or  its  non-production  satisfactorily  accounted  for. 

The  question  here  is  not  whether  the  fact  of  the  habitual  grant 
of  lands  by  Mexican  governors  of  the  territory  of  California  to  set- 
tlers, and,  also,  whether  the  customary  mode  and  manner  adopted 
in  making  grants,  do  not  furnish  presumptive  evidence  both  of  the 
existence  of  the  power  and  of  a  compliance  with  the  forms  of  law 
in  the  execution  ?  We  agree,  that  the  aflSrmative  of  these  ques- 
tions has  been  frequently  determined  by  this  court,  in  cases  in- 
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volving  Spanish  titles  in  the  territories  of  Louisiana  and  Florida. 
(6  Peters,  729,  731 ;  9  *.  134  ;  19  How.  347.)  But  no  ^such  pre- 
sumptions are  necessary  or  admissible  in  respect  to  Mexican  titles 
granted  since  tlie  act  of  18th  of  August,  1824,  and  tlie  regulations 
of  21  st  November,  1828.  Authority  to  make  the  grants  is  there 
expressly  conferred  on  the  governors,  as  well  as  the  terms  and  con- 
ditions prescribed,  upon  which  they  shall  be  made.  The  court 
must  look  to  these  laws  for  both  the  power  to  make  the  grant,  and 
for  the  mode  and  manner  of  its  exercise;  and  they  are  to  be  sub- 
stantially complied  with,  except  so  far  as  modified  by  the 
usages  and  customs  of  the  *  government  under  which  the  [  *  64  ] 
titles  are  derived,  the  principles  of  equity,  and  the  de- 
cisions of  this  court.     (17  How.  542.) 

We  think,  for  the  reasons  above  stated,  that  the  case  in  the  court 
below  was  too  defective  to  have  warranted  a  confirmation  of  the 
title  to  the  claimant,  as  it  was  unsupported  by  the  evidence ;  and 
also,  for  the  further  reason,  for  aught  that  appears  in  the  proofs, 
the  alleged  grant  has  never  been  recorded  in  the  proper  book,  or, 
indeed,  in  any  book  of  the  Spanish  records.  This  is  expressly 
required  by  the  regulations  of  November,  1828,  and  enjoineil  in  the 
grant  itself.  The  record  should  have  been  produced,  or  its  non- 
production  reasonably  accounted  for. 

In  the  examination  of  the  evidence  in  this  case,  we  have  found  it 
very  difficult  to  resist  a  suspicion  as  to  the  bojia  fidea  of  the  grant 
in  question.  It  is  a  pure  donation,  without  pecuniary^ considera- 
tion or  meritorious  services  rendered  to  the  government  of  Mexico. 
It  is  unaccompanied,  as  we  have  seen,  with  the  forms  and  usages 
always  observed  in  disposing  of  the  public  lands.  Although  pur- 
porting to  be  made  on  the  23d  May,  1840,  it  was  unknown  to  any 
person  besides  the  grantee  himself,  and  another  interested  party, 
till  filed  among  the  public  archives,  10th  July,  1850,  after  the 
cession  of  California,  by  Mexico,  to  this  government.  It  was  made 
but  a  month  and  a  half  before  the  country  was  taken  possession  of 
by  the  arras  of  the  United  States,  and  made  by  a  person  who  had 
but  recently  expelled  from  the  territory  by  force  its  lawful  gov- 
ernor, (Micheltorena,)  and  taken  possession  of  it  himself.  Whether 
or  not  Pico  had  been  recognized  by  the  existing  government  in 
Mexico,  at  the  time  the  grant  is  dated,  does  not  appear.  Michel- 
torena was  overthrown  by  the  joint  forces  of  Castro  and  Pico,  in 
the  spring  or  fore  part  of  the  summer  of  1845.'  (See  Captain  Sut- 
ter's evidence,  in  original  record  in  Beading's  case,  18  How.  p.  1 ; 
also,  report  of  General  Cass  to  senate,  on  California  claims,  Feb- 
ruary 23,  1848.) 
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Civil  coraraotion  raged  throughout  the  territory,  from  this  period 
down  to  the  7th  July,  1846,  when  the  authority  of  Pico  and  Cdstro 
themselves  was  subverted,  and  possession  taken  and  held  by  the 
arms  of  the  United  States^  until  the  cession  of  the  country  to  this 
government  by  the  treaty  of  Guadalupe  Hidalgo. 

The  grant  purporting  to  have  been  made  by  Pico,  so  near  the 
time  when  the  government  of  the  territory  had  passed  from  his 
hands,  and,  indeed,  during  the  very  heat  and  conflict  of  the  strug- 
gle in  which  his  power  was  overthrown,  it,  and  all  others  similarly 
situated,  should  be  inquired  into  and  scrutinized  with 
[  *  65  ]  great  care,  both  as  to  the  authority  of  the  governor  *  to 
make  them,  and  the  bona  fides  of  its  exercise,  in  order  to 
prevent  imposition  and  frauds. 

The  court  below  appears  to  have  been  very  much  pressed  with 
the  unsatisfactory  character  of  the  evidence,  and  with  doubts  as  to 
the  genuineness  of  the  title,  and  seems  to  have  yielded  rathei;  to 
the  apparent  acquiescence  of  the  representative  of  the  government, 
in  the  decision  of  the  commissioners,  than  to  any  settled  convic- 
tions of  its  own  judgment. 

We  should  not  hesitate  to  reverse  the  decree  below,  and  direct  a 
decree  against  the  claimant,  were  it  not  that  the  mode  and  manner 
of  conducting  the  case,  both  before  the  commissioners  and  the  dis- 
trict court,  on  behalf  of  the  government,  may  have  misled  him ; 
for,  if  the  objections  here  stated  had  been  made  at  the  proper  time 
before  either  of  the  tribunals,  it  may  have  been  in  his  power  to  have 
removed  them  by  the  introduction  of  further  evidence.  It  would 
be  unjust,  therefore,  to  deprive  him,-  under  the  circumstances,  of 
the  opportunity  to  furnish  such  evidence. 

We  shall  therefore  reverse  the  decree,  and  remand  the  case  to 
the  court  below  for  a  further  hearing. 


Frank  Dynes,  PlaintiflF  in  Error,  v.  Jonah  D.  Hoover. 

20  H.  65. 
Power  op  Congress  to  provide  for  Punishment  in  the  Navy. 

1.  The  power  given  to  Congress  to  make  rules  for  the  government  of  the  land  and 
naval  forces  authorizes  the  passage  of  laws  for  the  punishment  of  military  and  naval 
offenses,  unrestricted  by  the  requirements  of  the  8th  ametidment,  in  reference  to  jury 
trial  or  presentment  by  grand  juries. 

2.  A  conviction  of  an  attempt  to  desert,  on  a  charge  of  desertion,  is  not  void. 

3.  The  judgment  being  valid,  the  President  had  authority  to  direct  thp  imprisonment 
which  it  prescribed  to  be  had  in  the  jail  of  the  District  of  Columbia. 
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4.  Sach  a  judgment  and  order  of  the  President  constitute  a  valid  defense  to  a  soit 
against  the  marshal  for  false  imprisonment. 

The  case  is  a  writ  of  error  to  the  circuit  court  for  the  District  of 
Columbia. 

The  pleadings  and  facts  are  fully  stated  in  the  opinion  of  the 
court. 

Mr.  Charles  L.  Jones^  for  plaintiff  in  error. 
Mr.  GiUett  and  Mr.  Cushing,  for  defendant. 

♦Mr.  Justice  Wayne  delivered  the  opinion  of  the  court.  [  *  77  ] 
The  plaintiff  brought  an  action  for  assault  and  battery 
and  false  imprisonment,  charging  that  the  defendant  imprisoned 
him  in  the  penitentiary  of  the  District  of  Columbia.  The  defend- 
ant pleaded  the  general  issue,  and  several  special  pleas^  in  which 
he  denied  the  force  and  injury,  and  set  up,  that  he,  as  marshal  of 
the  District  of  Columbia,  imprisoned  the  plaintiff  by  virtue  of  the 
authority  of  the  President  of  the  United  States,  in  the  execution  of 
a  sentence  of  a  naval  court  martial,  convened  under  an  act  of  con- 
gress of  the  23d  of  April,  1800;  which  sentence  was  approved  by 
the  secretary  of  the  navy,  which  was  final  and  absolute,  and  deny- 
ing the  jurisdiction  of  the  court.  The  plaintiff  filed  a  retraxit^  ad- 
mitting that  there  was  no  battery,  other  than  the  imprisonment  in 
pursuance  of  the  sentence  of  the  court  martial. 

The  charge  by  the  secretary  of  the  navy  was  desertion,  with  this 
specification:  "That  on  or  about  the  twelfth  day  of  September,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty-four,^ 
Frank  Dynes  deserted  from  the  United  States  ship  Independence, 
at  New  York."  He  pleaded  not  guilty.  After  hearing  the  evi- 
dence, the  court  declared,  "  We  do  find  the  accused,  Frank  Dynes, 
seaman  of  the  United  States  navy,  as  follows:  Of  the  specification 
of  the  charge,  guilty  of  attempting  to  desert;  of  the  charge,  not 
guilty  of  deserting,  But  guilty  of  a^/emp/fn^  to  desert;  and  the  court 
do  thereupon  sentence  the  said  Frank  Dynes,  a  seaman  of  the  United 
States  navy,  to  be  confined  in  the  penitentiary  of  the  District  of 
Columbia,  at  hard  labor,  without  pay,  for  the  term  of  six  months 
from  the  date  of  the  approval  of  this  sentence,  and  not  to  be  again 
enlisted  in  the  naval  service."  This  conviction  and  sentence  was 
approved  by  the  secretary  of  the  navy,  on  the  26th  of  September, 
1854.  The  prisoner  was  then  brought  from  New  York  to  Wash- 
ington, in  custody;  and  the  President,  reciting  the  trial  and  sen- 
tence, made  the  following  order  upon  the  defendant,  the  marshal, 
in  relation  to  carrying  the  judgment  of  the  court  into  execution: 
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**Tlie  prisoners  above  named  (the  plaintiff,  Dynes,  being  one  among 
others)  having  been  brought  to  the  city,  by  direction  of  the  secre- 
tary of  the  navy,  in  the  United  States  steamer  Engineer,  you  are 

hereby  directed  to  receive  them  from  the  commanding  offi- 
[  *T8  ]  cer  of  said  vessel,  and  commit  them  *to  the  penitentiary  in 

the  District  of  Columbia,  in  accordance  with  their  respect- 
ive sentences."  These  facts  formed  a  portion  of  the  defendant's 
pleas,  to  which  the  plaintiff  demurred,  pointing  out  the  following 
causes  of  demurrer: 

1.  Because  the  said  court  martial  had  no  jurisdiction  or  author- 
ity whatever  to  pass  such  sentence  as  that  pleaded  and  set  forth  in 
said  plea. 

2.  Because  the  sentence  is  illegal  and  void. 

3.  Because  the  President  of  the  United  States  had  no  jurisdiction 
or  authority  whatever  to  write  such  a  letter  to  the  defendant  as  that 
pleaded  and  set  forth  in  said  plea,  nor  in  any  manner  whatever  to 
direct  the  defendant  to  commit  the  plaintiff  to  the  penitentiary  in 
the  District  of  Columbia,  in  accordance  with  said  sentence. 

4.  Because  the  said  letter,  and  the  said  directions  therein  con- 
tained, are  unconstitutional,  illegal,  and  void. 

6.  Because  the  said  plea  is  altogether  vicious  and  insufficient  in 
law,  and  wants  form. 

There  was  a  joinder  in  demurrer  and  judgment  for  the  defendant. 

This  presents  the  question,  whether  the  defendant,  as  marshal, 
was  authorized  to  execute  the  direction  to  re'ceive  the  plaintiff,  then 
in  custody  of  the  captain  of  the  United  States  steamer  Engineer, 
to  deliver  him  to  the  keeper  of  the  penitentiary  of  the  District  oi 
Columbia. 

The  demurrer  admits  that  the  court  martial  was  lawfully  organ- 
ized ;  that  the  crime  charged  was  one  forbidden  by  law ;  that  the 
court  had  jurisdiction  of  the  charge  as  it  was  made;  that  a  trial 
took  place  before  the  court  upon  the  charge,  and  the  defendant's 
plea  of  not  guilty ;  and  that  upon  the  evidence 'in  the  case  the  court 
found  Dynes  guilty  of  an  attempt  to  desert,  and  sentenced  him  to 
be  punished,  as  has  been  already  stated;  that  the  sentence  of  the 
court  was  approved  by  the  secretary,  and  that  by  his  direction 
Dynes  was  brought  to  Washington ;  and  that  the  defendant  was 
marshal  for  the  District  of  Columbia,  and  that  in  receiving  Dynes, 
and  committing  him  to  the  keeper  of  the  penitentiary,  he  obeyed 
the  orders  of  the  President  of  the  United  States  in  execution  of  the 
sentence.  Among  the  powers  conferred  upon  congress  by  the  Sth 
section  of  the  first  article  of  the  constitution,  are  the  following :  '^  to 
provide  and  maintain  a  navy ; * '  'Ho  make  rules  for  the  government 
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of  the  land  and  naval  forces."  And  the  8th  amendment,  which 
requires  a  presentment  of  a  grand  jury  in  cases  of  capital  or  other- 
wise infamous  crime,  expressly  excepts  from  its  operation  "cases 
arising  in  the  land  or  naval  forces."  And  by  the  2d  section 
of  the  2d  article  of  the  constitution  it  is  declared  that 
***  The  President  shall  be  commander-in-chief  of  the  army  [  *79  ] 
and  navy  of  the  United  States,  and  of  the  militia  of  the 
several  States  when  called  into  the  actual  service  of  the  United 
States." 

These  provisions  show  that  congress  has 'the  power  to  provide 
for  the  trial  and  punishment  of  military  and  naval  offenses  in  the 
manner  then  and  now  practiced  by  civilized  nations;  and  that  the 
power  to  do  so  is  given  without  any  connection  between  it  and  the 
3d  article  of  the  constitution  defining  the  judicial  power  of  the 
United  States;  indeed,  that  the  two  powers  are  entirely  independ- 
ent of  each  other. 

In  pursuance  of  the  power  just  recited  from  the  8th  section  of  the 
first  article  of  the  constitution,  congress  passed  the  act  of  the  23d 
April,  1800,  (2  Stat,  at  Large,  45,)  providing  rules  for  the  govern- 
ment of  the  navy.  The  17th  article  of  that  act  is:  *'And  if  any 
person  in  the  navy  shall  desert,  or  entice  others  to  desert,  he  shall 
suffer  death,  or  such  other  punishment  as  a  court  martial  shall 
adjudge."  The  32d  article  is:  "All  crimes  committed  by  persons, 
belonging  to  the  navy,  which  are  not  specified  in  the  foregoing 
articles,  shall  be  punished  according  to  the  laws  and  customs  in 
such  cases  at  sea."  The  36th  article  provides  for  the  appointment 
of  courts  martial  to  try  all  offenses  which  may  arise  in  the  naval 
service.  The  38th  article  provides  that  charges  shall*  be  made  in 
writing,  which  was  done  in  this  case.  The  court  was  lawfully 
constituted,  the  charge  made  in  writing,  and  Dynes  appeared  and 
pleaded  to  the  charge.  Now,  the  demurrer  admits,  if  Dynes  had 
been  found  guilty  of  desertion,  that  no  complaint  would  have  been 
made  against  the  conviction  for  want  of  jurisdiction  in  the  court. 
But  as  it  appears  that  the  court,  instead  of  finding  Dynes  guilty 
of  the  high  offense  of  desertion,  which  authorizes  the  punishment 
of  death,  convicted  him  of  attempting  to  desert,  and  sentenced  hira 
to  imprisonment  for  six  months  at  hard  labor  in  the  penitentiary 
of  the  District  of  Columbia,  it  is  argued  that  the  court  had  no 
jurisdiction  or  authority  to  pass  such  a  sentence;  in  other  words, 
in  the  language  of  the  counsel  of  the  plaintiff  in  error,  that  **the 
finding  was  coram  non  judice,  it  being  for  an  offense  of  which  the 
plaintiff  was  never  charged,  and  of  which  the  court  had  no  cogni- 
zance.    Ittiat  the  subject-matter  of  the  sentence,  the  punishment 
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inflicted,  was  not  within  their  jurisdiction,  and  is  a  punishment 
which  they  had  no  sort  of  permission  or  authority  of  law  to  inflict." 

But  the  finding  of  the  court  against  the  prisoner  was  what  is 
known  in  the  administration  of  criminal  law  as  a  partial  verdicty 
in  which  the  accused  is  acquitted  of  a  part  of  the  accusation  against 
him,  and  found  guilty  of  the  residue.  As  when  there  is 
[  *80  ]  an  acquittal  on  one  count,  and  a  verdict  of  guilty  on  *  an- 
other. Or  when  the  charge  is  of  a  higher  degree,  includ- 
ing one  of  a  lesser,  there  may  be  a  finding  by  a  partial  verdict  of 
the  latter.  As  upon  a  charge  of  burglary,  there  may  be  a  convic- 
tion for  a  larceny,  and  an  acquittal  of  the  nocturnal  entry.  So, 
upon  an  indictment  for  murder,  there  may  be  a  verdict  of  man- 
slaughter, and  robbery  may  be  reduced  to  simple  larceny^  and  a 
battery  into  an  assault. 

The  objection  is  ingeniously  worded,  was  very  ably  argued,  and, 
we  may  add,  with  a  clear  view  and  knowledge  of  what  the  law  is 
upon  such  a  subject,  and  how  the  plaintiff's  case  must  be  brought 
under  it,  to  make  the  defendant  responsible  on  this  action  for  false 
imprisonment.  But  it  substitutes  an  imputed  error  in  the  finding 
of  the  court  for  the  original  subject-matter  of  its  jurisdiction,  seek- 
ing to  make  the  marshal  answerable  for  his  mere  ministerial  execu- 
tion of  a  sentence,  which  the  court  passed,  the  secretary  of  the  navy 
approved,  and  which  the  President  of  the  United  States,  as  consti- 
tutional commander-in-chief  of  the  army  and  navy  of  the  United 
States,  directed  the  marshal  to  execute,  by  receiving  the  prisoner 
and  convict.  Dynes,  from  the  naval  oflScer  then  having  him  in 
custody,  to  transfer  him  to  the  penitentiary,  in  accordance  with 
the  sentence  which  the  court  had  passed  upon  him.  And  this  upon 
the  principle,  that  where  a  court  has  no  jurisdiction  over  the  subject- 
matter,  it  tries  and  assumes  it;  or  where  an  inferior  court  has  juris- 
diction over  the  subject-matter,  but  is  bound. to  adopt  certain  rules  in 
its  proceedings^  from  which  it  deviates^  wliereby  the  proceedings  are 
rendered  coram  non  judice,  that  trespass  for  false  imprisonment  is 
the  proper  remedy,  where  the  liberty  of  the  citizen  has  been  re- 
strained by  process  of  the  court,  or  by  the  execution  of  its  judgment. 
Such  is  the  law  in  either  case,  in  respect  to  the  court,  which  acts 
without  having  jurisdiction  over  the  subject-matter;  or  which, 
having  jurisdiction,  disregards  the  rules  of  proceeding  enjoined  by 
the  law  for  its  exercise,  so  as  to  render  the  case  coram  non  judioe. 
(Cole's  case,  John.  W.  171;  Dawson  v.  Gill,  1  East.  64;  Smith 
V.  Beucher,  Hardin,  71;  Martin  v.  Marshall,  Hob.  68;  Weaver  t*. 
Clifford,  2  Bui.  64;  2  Wils.  385.)  In  both  cases,  the  law  is,  that 
an  officer  executing  the  process  of  a  court  which  has  act%i  without 
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jurisdiction  over  the  subject-matter  becomes  a  trespasser^  it  being 
better  for  the  peace  of  society,  and  its  interests  of  every  kind,  that 
the  responsibility  of  determining  whether  the  court  has  or  has  not 
jurisdiction  should  be  upon  the  officer,  than  that  a  void  writ  should 
be  executed.  This  court,  so  far  back  as  the  year  1806,  said,  in  the 
case  of  Wise  and  Withers,  3  Cr.  331,  p.  337  of  that  case,  **It  fol- 
lows, from  this  opinion,  that  a  court  martial  has  no  juris- 
diction over  a- justice  of  the  ''^ peace  as  a  militiaman;  he  [  '*'81  ] 
could  never  be  legally  enrolled ;  and  it  is  a  principle,  that 
a  decision  of  such  a  tribunal,  in  a  case  clearly  vnUiout  its  jurisdiction, 
cannot  protect  the  officer  who  executes  it.  The  court  and  tlie  officer 
are  aU  trespassers.  (2  Brown,  124;  10  Cr.  69;  Mark's  Rep.  118; 
8  Term  R.  424;  4  Mass.  R.  234.) 

I  atld  two  cases  from  the  2d  of  Horace  Gray's  reports  of  the  su- 
preme judicial  federal  court  of  Massachusetts,  furnished  me  by  Mr. 
Justice  Campbell,  of  Pifer  v.  Person,  120;  Clark  v.  Whipple,  in 
May  and  Kent,  410. 

But  the  case  in  hand  is  not  one  of  a  court  without  jurisdiction 
over  the  subject-matter,  or  that  of  one  which  has  neglected  the 
forms  and  rules  of  procedure  enjoined  for  the  exercise  of  jurisdic- 
tion. It  was  regularly  convened;  its  forms  of  procedure  were 
strictly  observed,  as  they  are  directed  to  be  by  the  statute;  and  if 
its  sentence  be  a  deviation  from  it,  which  we  do  not  admit,  it  is 
not  absolutely  void.  Whatever  the  sentence  is,  or  may  have  been, 
as  it  was  not  a  trial  by  court  martial  taking  place  out  of  the  United 
States,  it  could  not  have  been  carried  into  execution  but  by  the 
confirmation  of  the  President,  had  it  extended  to  loss  of  life,  or  in 
cases  not  extending  to  loss  of  life,  as  this  did  not,  but  by  the  con- 
firmation of  the  secretary  of  the  navy,  who  ordered  the  court.  And 
if  a  sentence  be  so  confirmed,  it  becomes  final,  and  must  be  execu- 
ted, unless  the  President  pardons  the  offender.  It  is  in  the  nature  of 
an  appeal  to  the  officer  ordering  the  court,  who  is  made  by  the  law 
the  arbiter  of  the  legality  and  propriety  of  the  court's  sentence. 
When  confirmed,  it  is  altogether  beyond  the  jurisdiction  or  inquiry 
of  any  civil  tribunal  whatever,  unless  it  shall  be  in  a  case  in  which 
the  court  had  not  jurisdiction  over  the  subject-matter  or  charge,  or 
one  in  which,  having  jurisdiction  over  the  subject-matter,  it  has 
failed  to  observe  the  rules  prescribed  by  the  statute  for  its  exercise. 
In  such  cases,  as  has  just  been  said,  all  of  the  parties  to  such  illegal 
trial  are  trespassers  upon  a  party  aggrieved  by  it,  and  he  may  re- 
cover damages  from  them  on  a  proper  suit  in  a  civil  court,  by  the 
verdict  of  a  jury. 

Persons,  then^  belonging  to  the  army  and  the  navy  are  not  subject 
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to  illegal  or  irresponsible  courts  martial,  when  the  law  for  conven- 
ing them  and  directing  their  proceedings  of  organization  and  for 
trial  have  been  disregarded.  In  such  cases,  everything  which  may 
be  done  is  void — not  voidable,  but  void ;  and  civil  courts  have  never 
failed,  upon  a  proper  suit,  to  give  a  party  redress,  who  has  been  in- 
jured by  a  void  process  or  void  judgment.  In  England,  it  has  been 
done<by  the  civil  courts,  ever  since  the  passage  of  the  1  mutiny  act 
of  William  and  Mary,  ch.  5,  3d  April,  1689.  And  it 
[  *  82  ]  must  have  been  with  *a  direct  reference  to  what  the  law 
was  in  England,  that  this  court  said,  in  Wise  v.  Withers, 
3  Cr.  337,  that  in  such  a  case  'Hhe  court  and  the  officers  are  all 
trespassers."  When  we  speak  of  proceedings  in  a  cause,  or  for  the 
organization  of  the  court  and  for  trials,  we  do  not  mean  mere  irreg- 
ularity in  practice  on  the  trial,  or  any  mistaken  rulings  in  respect 
to  evidence  or  law,  but  of  a  disregard  of  the  essentials  required  by 
the  statute  under  which  the  court  has  been  convened  to  try  and  to 
punish  an  offender  for  an  imputed  violation  of  the  law. 

Courts  martial  derive  their  jurisdiction  and  are  regulated  with 
us  by  an  act  of  congress,  in  which  the  crimes  which  may  be  com- 
mitted, the  manner  of  charging  the  accused,  and  of  trial,  and 
the  punishments  which  may  be  inflicted,  are  expressed  in  terms; 
or  they  may  get  jurisdiction  by  a  fair  deduction  from  the  definiiioti 
of  the  crime  that  it  comprehends,  and  that  the  legislature  meant  to 
subject  to  punishment  one  of  a  minor  degree  of  a  kindred  character, 
which  has  already  been  recognized  to  be  such  by  the  practice  oi 
courts  martial  in  the  army  and  navy  services  of  nations,  and  by 
those  functionaries  in  different  nations  to  whom  has  been  confided 
a  revising  power  over  the  sentences  of  courts  martial.  And  when 
offenses  and  crimes  are  not  given  in  terms  or  by  definition,  the 
want  of  it  may  be  supplied  by  a  comprehensive  enactment,  such  as 
the  32d  article  of  the  rules  for  the  government  of  the  navy,  which 
means  that  courts  martial  have  jurisdiction  of  such  crimes  as  are 
not  specified,  but  which  have  been  recognized  to  be  crimes  and 
offenses  by  the  usages  in  the  navy  of  all  nations,  and  that  they 
shall  be  punished  according  to  the  laws  and  customs  of  the  sea. 
Notwithstanding  the  apparent  indeterminateness  of  such  a  pro- 
vision, it  is  not  liable  to  abuse;  for  what  those  crimes  are,  and 
how  they  are  to  be  punished,  is  well  known  by  practical  men  in  the 
navy  and  army,  and  by  those  who  have  studied  the  law  of  courts 
martial,  and  the  offenses  of  which  the  different  courts  martial  have 
cognizance.  With  the  sentences  of  courts  martial  which  have  been 
convened  regularly,  and  have  proceeded  legally^  and  by  which 
punishments  are  directed,  not  forbidden  by  law,  or  which  are  ac- 
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cording  to  the  laws  and  customs  of  the  sea,  civil  courts  have  noth- 
ing to  do,  nor  are  they  in  any  way  alterable  by  them.  If  it  were 
otherwise,  the  civil  courts  would  virtually  administer  the  rules  and 
articles  of  war,  irrespective  of  those  to  whom  that  duty  and 'obli- 
gation has  been  confided  by  the  laws  of  the  United  States,  from 
whose  decisions  no  appeal  or  jurisdiction  of  any  kind  has  been 
given  to  the  civil  magistrate  or  civil  courts.  But  we  repeat,  if 
a  court  martial  has  no  jurisdiction  over  the  suhject-mcUter 
of  the  charge  it  has  been  convened  *  to  try,  or  shall  inflict  [  *  83  ] 
a  punishment  forbidden  by  the  lawj  though  its  sentence 
shall  be  approved  by  the  oflScers  having  a  revisory  power  of  it, 
civil  courtfi  may,  on  an  action  by  a  party  aggrieved  by  it,  inquire 
into  the  want  of  the  court's  jurisdiction,  and  give  him  redress. 
(Harman  v.  Tappenden,  1  East.  555;  as  to  ministerial  officers, 
Marshall's  case,  10  Cr.  76;  Morrison  v,  Sloper,  Wells  30;  Parton 
V  Williams,  B.  and  A.  330;  and  as  to  justices  of  the  peace,  by  Ld. 
Tenterden,  in  Basten  v.  Carew,  3  B.  and  G.  653 ;  Mules  v.  Calcott, 
6  Bins.  85.) 

Such  is  the  law  of  England.  By  the  mutiny  acts,  courts  martial 
have  been  created,  with  authority  to  try  those  who  are  a  part  of  the 
army  or  navy  for  breaches  of  military  or  naval  duty.  It  has  been 
repeatedly  determined  that  the  sentences  of  those  courts  are  conclu- 
sive in  any  action  brought  in  the  courts  of  common  law.  But  the 
courts  of  common  law  will  examine  whether  courts  martial  have 
exceeded  the  jurisdiction  given  them,  though  it  is  said,  "not,  how- 
ever, after  the  sentence  has  been  ratified  and  carried  into  execution." 
(Grant  v.  Gould,  2  H.  Black,  69;  Ship  Bounty,  1  East.  313;  Shal- 
ford's  case,  1  East.  313;  Mann  v.  Owen,  9  B.  and  C.  595;  in  the 
matter  of  Poe,  5  B.  and  A.  681,  on  a  motion  for  a  prohibition.)  A 
judge,  or  any  person  acting  by  authority  as  such,  where  he  has  over 
the  subject-matter,  and  over  the  person,  a  general  jurisdiction  which 
he  has  not  exceeded,  will  not  be  liable  to  have  his  judgment  exam- 
ined in  an  action  brought  against  himself;  but  if  jurisdiction  be 
wanting  over  the  subject-matter,  and  over  the  person,  such  judg- 
ment would  be  examinable.  (Hammond  v.  Howel,  1  Mod.  184; 
Garnett  t7.  Ferrand,  6  B.  and  C.  611;  Moslyn  v.  Fabugas,  Cow. 
172  ;  Bonham's  case,  8  Co.  114;  Greenwell  v,  Burwell,  1  Le  Roy, 
454;  by  Holt,  C.  J.,  1  Le  Roy,  470  ;  Lumley  v.  Lance,  2  Le  Roy, 
767;  Basten  v.  Carew,  3  B.  and  C.  649.  Tlie  preceding  cited  cases 
relate  to  judges  of  record.  As  to  judges  not  of  record,  ecclesiastical 
judges,  Acherly  v.  Parkerson,  3  M.  and  S.  411.  Commissioners 
of  court  of  bequests,  Aldridge  v.  Haines,  2  B.  and  Ad.  395.     As  to 
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returning  oflScer  of  election,  Ashby  v.  White,  2  Ld,  Baym.  941; 
Cullen  V.  Morris,  2  Start.  577.) 

In  this  case,  all  of  us  think  that  the  court  which  tried  Dynes  had 
jurisdiction  over  the  subject-matter  of  the  charge  against  him ;  that 
the  sentence  of  the  court  against  him  was  not  forbidden  by  law ; 
and  that,  having  been  approved  by  the  secretary  of  the  navy,  as  a 
fair  deduction  from  the  17th  article  of  the  act  of  April  23d,  1800, 
and  that  Dynes  having  been  brought  to  Washington  as  a  prisoner 
by  the  direction  of  the  secretary,  that  the  President  of  the  United 
States,  as  constitutional  commander-in-chief  of  the  army 
[  *84  ]  and  navy,  and  in  virtue  of  his  *  constitutional  obligation, 
that  ''He  shall  take  care  that  the  laws  be  faithfully  exe- 
cuted/' violated  no  law  in  directing  the  marshal  to  receive  the  pris- 
oner Dynes  from  the  officer  commanding  the  United  States  steamer 
Engineer,  for  the  purpose  of  transferring  him  to  the  penitentiary  of 
the  District  of  Columbia;  and,  consequently,  that  the  marshal  is 
not  answerable  in  this  action  of  trespass  and  false  imprisonment. 

We  affirm  the  judgment  of  the  circuit  court. 

Mr.  Justice  McLean  dissented. 


David  D.  Withbrs,  Plaintiff  in  Error,  v.  Ransom  Buckley  et  al. 

20  H.  84. 
Jurisdiction  under  the  25th  Section  of  the  Judiciary  Act. 

1.  A  question  of  the  cooflict  of  a  State  statute  with  the  State  constitution  is  not  one 
which  this  court  can  revise  on  a  writ  of  error  to  the  State  court. 

2.  The  fifth  amendment  to  the  constitution,  which  forbids  private  property  to  be  taken 
for  public  use  without  just  compensation,  is  a  restriction  on  the  federal  government, 
and  not  on  those  of  the  States. 

3.  The  law  of  the  State  of  Mississippi,  for  the  improvement  of  the  navigation  of  that 
river,  in  question  in  this  case,  is  not  in  conflict  with  the  clause  which  guarantees  the 
free  navigation  of  the  river  in  the  act  of  congress  for  the  admission  of  that  State  into 
the  Union. 

* 

Writ  of  error  to  the  high  court  of  errors  and  appeals  of  the  State 
of  Mississippi. 

The  case  is  stated  in  the  opinion. 

« 

Mr.  Benjamin  and  Mr,  Yerger,  for  plaintiff  in  error, 

Mr.  Carlisle  and  Mr,  Badger^  for  defendants. 

[  *87  ]      *Mr.  Justice  Daniel  delivered  the  opinion  of  the  court. 
Upon  a  writ  of  error  to  the  high  court  of  errors  and 
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appeals  of  the  State  of  Mississippi,  under  the  authority  of  the  25th 
section  of  the  act  of  congress  of  September  24th,  1789,  establishing 
the  judicial  courts  of  the  United  States. 

The  plaintiff  in  error,  by  his  bill  in  the  State  court,  alleged  that 
he  is  the  owner  of  a  large  and  valuable  plantation  in  the  State  of 
Mississippi,  situated  on  what  is  called  Old  river,  being  a  former 
bed  of- the  Mississippi  river,  but  which  was  cut  off  and  made  dere- 
lict by  a  change  in  the  course  of  the  Mississippi  in  the  year  1796. 
That  the  Homochitto  river,  in  said  State,  empties  its  waters  into 
the  said  Old  river  at  a  point  above,  or  north  of,  the  complainant's 
plantation,  and  at  low  stages  of  the  waters  of  the  Mississippi  the 
waters  of  the  Homochitto  pass  around  through  the  bed  of  Old  river, 
and  out  by  the  narrows  thereof  into  the  Mississippi.  That  the  flow 
of  the  waters  of  the  Homochitto  removes  the  deposits  of  mud  occa- 
sioned by  the  overflow  of  the  Mississippi,  and  thus  keeps  open  the 
outlet  of  Old  river,  to  the  great  advantage  of  the  complainant,  and 
of  others  similarly  situated  on  Old  river. 

That  the  legislature  of  Mississippi,  by  a  law  approved  on  the 
5th  of  March,  1850,  entitled  '^  An  act  regulating  and  defining  the 
powers  of  the  commissioners  of  Homochitto  river,"  appointed  the 
defendants  commissioners  for  the  purpose  of  *' improving  the  navi- 
gation of  the  Homochitto  river,  and  any  outlet  from  the  same, 
through  Old  river  and  Buffalo  bayou  to  the  Mississippi  river,  and 
for  removing  any  obstructions  in  said  streams,  and  excavating  and 
digging  a  canal  unto  the  Buffalo  from  the  Homochitto  river,  or 
from  Old  river  into  the  Buffalo.'*  That  said  canal  commences  on 
Old  river  below  the  mouth  of  the  Homochitto  river,  and  above  the 
lands  of  the  complainant,  and  will  neither  begin,  pass  through,  nor 
terminate  upon,  the  lands  of  the  complainant.  That  the  complain- 
ant and  his  grantors  have  ever  enjoyed  and  used  the  waters  flowing 
through  his  and  their  lands,  for  agricultural  and  domestic  purposes, 
and  for  navigation-in  transporting  their  crops  to  markets,  and  receiv- 
ing supplies  therefrom  ;  first  when  Old  river  was  a  part  of  the  Mis- 
sissippi, and  since  the  cut-off  in  1796,  by  the  waters  supplied  to  Old 
river  from  the  Homochitto,  and  the  back  waters  of  the  Mississippi  in 
time  of  floods.  That,  by  the  said  laws  of  Mississip[)i,  no 
compensation  is  provided  *for  the  injury  to  be  done  to  the  [  *  88  ] 
complainant  by  the  diversion  of  the  waters  of  the  Homo- 
chitto and  Old  river  from  the  lands  of  complainant,  and  the  destruc- 
tion of  the  navigation  which  said  waters  afford  to  his  plantation, 
because  said  canal  or  contemplated  outlet  is  not  to  be  made  upon 
the  complainant's  lands.  The  bill  of  the  complainant  then  charged 
that  the  laws  of  Mississippi  are  invalid  for  having  omitted  to  provide 
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corapensation  for  the  injury  to  be  inflicted  by  them  upon  the  com- 
plainant, and  are,  by  that  omission,  in  violation  of  the  fundamental 
laws  both  of  the  United  States  and  of  the  State  of  Mississippi,  the 
constitutions  of  both  of  which  declare  that  private  property  shall 
not  be  taken  for  i)ublic  use  without  just  compensation  being  made 
therefor;  and  are  also  in  violation  of  the  act  of  congress  of  March 
1st,  1817,  authorizing  the  people  of  Mississippi  to  form  a  constitu- 
tion, and  of  the  ordinance  passed  on  the  15th  of  August,  1817,  in 
pursuance  of  the  act  of  congress,  both  the  act  of  congress  and  ordi- 
nance providing  that  the  Mississippi  river,  and  the  navigable  rivers 
leading  into  the  same,  shall  be  common  highways,  and  forever  free, 
as  well  to  the  inhabitants  of  Mississippi  as  to  other  citizens  of  the 
United  States. 

To  this  bill  a  demurrer  was  interposed  by  the  defendants  in  error, 
and  the  cause  having  been  carried  to  the  high  court  of  errors  and 
appeals  of  Mississippi,  by  that  court  the  demurrer  was  sustained, 
and  the  bill  dismissed,  with  costs. 

The  correctness  or  incorrectness  of  the  decree  of  the  high  court  of 
errors  and  appeals  is  the  subject  of  inquiry  and  decision  now  before 
this  court.  In  the  prosecution  of  our  inquiry,  it  is  proper  to  disem- 
barrass it  of  matters  with  which  it  has  been  attempted  to  associate 
or  surround  it;  matters  having  no  just  connection  therewith,  and 
the  introduction  of  which  tends  only  to  obstruct  and  obscure  the 
elucidation  of  truth. 

Thus  it  is  charged  in  the  complainant's  bill,  that  the  law  author- 
izing the  improvement  of  the  Homochitto  river  is  void,  because  it 
violates  the  constitution  of  Mississippi,  by  omitting  to  provide  a 
compensation  for  the  injury  which  might  be  done  to  individuals  by 
carrying  that  law  into  eflfect;  the  constitution  of  the  State  having 
declared  that  private  property  shall  not  be  taken  for  public  use 
without  just  compensation  being  made  therefor.  In  answer  to  this 
charge  it  is  sufficient  to  state,  that  this  court  never  has,  and  does 
not,  assume  the  right  to  pronounce  authoritatively  upon  the  wisdom 
or  justice  of  the  legislation  of  the  States,  when  operating  upon  their 
own  citizens^  and  upon  subjects  of  property  clearly  within  their  own 
territory  and  appropriate  cognizance,  except  so  far  as  the 
[  *89  J  constitution  of  the  United  States  *  expressly,  or  by  inev- 
itable implication,  may  have  made  it  the  duty  of  this  court 
to  control  the  action  of  the  State  governments.  Nor  has  it  been 
deemed  the  province  of  this  court  to  abrogate  or  overrule  the  inter- 
pretation put  upon  their  own  respective  statutes  by  the  courts  of 
the  several  States,  whether  such  interpretation  had  reference  to  the 
ordinary  rights  of  person  or  property,  or  to  the  nature  and  extent 
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of  the  legislative  powers  vested  by  the  constitutions  of  the  several 
States,  and  their  coincidence  with  acts  of  legislation  performed 
under  the  delegation  of  those  powers.  These  are  functions  wisely 
and  necessarily  left  by  this  court  untouched  in  the  State  tribunals^ 
the  assumption  of  which  by  the  federal  judiciary,  as  it  would  em- 
brace every  matter  upon  which  the  governments  of  the  States  could 
operate,  would,  in  effect^  amount  to  the  annihilation  of  those  gov- 
ernments. The  doctrine  of  this  court  as  here  stated  has  been  clearly 
affirmed. 

In  the  case  of  Jackson  v.  Lamphire,  in  3d»of  Peters,  on  page  289 
of  that  volume,  this  court  has  declared  that  it  ^*  has  no  authority 
on  a  writ  of  error  from  a  State  court  to  declare  a  State  law  void  on 
account  of  its  collision  with  a  State- constitution,  it  not  being  a  case 
embraced  in  the  judiciary  act,  which  alone  gives  power  to  issue  a 
writ  of  error  to  the  State  court."  This  court  say,  ''that  they  will 
therefore  refrain  from  expressing  any  opinion  on  the  points  made 
bv  counsel  in  relation  to  the  constitution  of  New  York."  See  also 
the  ruling  of  this  court  upon  the  construction  of  State  laws,  in  the 
cases  of  Polk's  Lessee  v.  Wendell  et  cd.,  in  9th  Cranch,  p.  87,  and 
of  the  West  River  Bridge  Company  v,  Dix  et  aL,  6  How.  p.  507. 
The  conformity,  therefore,  to  the  State  constitution,  of  the  statute 
appointing  the  commissioners  of  the  Homochitto  river,  and  pre- 
scribing their  powers  and  duties,  was  a  question  appropriately  be- 
longing to  the  State  court,  and  its  decision  of  that  question  is  not 
properly  subject  to  re-exaraination  here. 

The  statute  of  Mississippi  is  next  assailed,  on  the  charge  that  it 
violates  the  5th  article  of  the  amendments  of  the  constitution  of  the 
United  States,  of  which  the  clause  in  the  constitution  of  Mississippi, 
relied  on  by  the  plaintiff  in  error,  is  a  literal  transcript.  In  this 
charge  is  instanced  another  effort  to  confuse  and  obstruct  the  only 
legitimate  inquiry  arising  on  the  record  before  us,  viz:  that  which 
relates  to  the  authority  of  the  high  court  of  errors  and  appeals  of 
Mississippi,  for  their  decree  pronounced  in  this  cause. 

To  every  person  acquainted  with  the  history  of  the  federal  govern- 
ment, it  is  familiarly  known,  that  the  ten  amendments  first  engrafted 
upon  the  constitution  had  their  origin  in  the  apprehension 
that  in  the  investment  of  powers  made  by  that  *  instru-  [  *  90  ] 
ment  in  the  federal  government,  the  safety  of  the  States 
and  their  citizens  had  not  been  sufficiently  guarded.  That  from 
this  apprehension  arose  the  chief  opposition  shown  to  the  adoption 
of  the  constitution.  That,  in  order  to  remove  the  cause  of  this 
apprehension,  and  to  effect  that  security  which  it  was  feared  the 

original  instrument  had  failed  to  accomplish,  twelve  articles  of 
Vol.  ii— 19 
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amendmeDt  were  proposed  at  the  first  session  of  the  first  congress, 
and  the  ten  first  articles  in  the  existing  series  of  amendments  were 
adopted  and  ratified  by  congress  and  by  the  States,  two  of  the  twelve 
proposed  amendments  having  been  rejected.  The  amendments  thus 
adopted  were  designed  to  be  modifications  of  the  powers  vested  in 
the  federal  government,  and  their  language  is  susceptible  of  no 
other  rational,  literal,  or  verbal  acceptation.  In  this  acceptation 
this  court  has  repeatedly  and  uniformly  expounded  those  amend- 
ments in  cases  having  reference  to  retroactive  statutes,  to  the  right 
of  eminent  domain,  to  the  execution  of  plans  for  internal  improve- 
ment; in  opposition  to  which,  the  clause  in  the  fifth  article  of  the 
amendments  of  the  constitution  has  been  urged.  In  all  such  cases, 
this  court  has  ruled,*  that  the  clause  in  question  was  applicable  to 
the  federal  government  alone,  and  not  to  the  States,  except  so  far 
as  it  was  designed  for  their  security  against  federal  power.  Indeed, 
60  full,  so  emphatic,  and  conclusive,  is  the  doctrine  of  this  court, 
as  promulged  by  the  late  Chief  Justice  Marshall,  in  the  case  of 
Baron  v.  The  Mayor  and  City  Council  of  Baltimore,  in  the  7tli  of 
Peters,  pp.  24T-'8,  that  it  would  seem  to  require  nothing  less  than 
an  efibrt  to  unsettle  the  most  deliberate  and  best-considered  conclu- 
sions of  the  court,  to  attempt  to  shake  or  disturb  that  doctrine. 
An  extract  from  the  reasoning  of  the  chief  justice,  so  full,  so  unan- 
swerable on  this  point,  may  not  be  unfruitful  of  benefit  as  a  guide 
to  the  future.  After  stating  that  the  case  was  brought  before  the 
court  in  virtue  of  the  25th  section  of  the  judiciary  act,  the  chief  jus- 
tice proceeds :  "The  plaintiff  in  error  contends  that  it  comes  within 
that  clause  of  the  5th  amendment  to  the  constitution  which  inhibits 
the  taking  of  private  property  for  public  use  without  just  compen- 
sation. He  insists  that  this  amendment,  being  in  favor  of  the  lib- 
erty of  the  citizen,  ought  to  be  so  construed  as  to  restrain  the  legis- 
lative power  of  a  State,  as  well  as  that  of  the  United  States.  If  this 
proposition  be  untrue^  the  .court  can  take  no  jurisdiction  of  the 
cause. 

"The  question  thus  presented  we  think  of  great  importance,  but 
not  of  much  difiiculty. 

"The  constitution  was  ordained  and  established  by  the  people 
of  the  United  States  for  themselves ;  for  their  own  govern- 
[  *91  ]  *ment,  and  not  for  the  government  of  the  individual  States. 
Each  State  established  a  constitution  for  itself,  and  in  that 
constitution  provided  such  limitations  and  restrictions  on  the  pow- 
ers of  its  particular  government  as  its  judgment  dictated.  The 
people  of  the  United  States  framed  such  a  government  for  the 
United  States  as  they  supposed  best  adapted  to  their  situation,  and 
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best  adapted  to  promote  their  interests.  The  powers  they  conferred 
on  this  government  were  to  be  exercised  by  itself;  and  the  limita- 
tions on  power,  if  expressed  in  general  terms,  are  naturally,  and 
we  think  necessarily,  applicable  to  the  government  created  by  the 
instrument.  They  are  limitations  of  power  granted  by  the  instru- 
ment itself;  not  of  distinct  governments,  framed  by  different  per- 
sons, and  for  different  purposes. 

"If  these  propositions  be  correct,  the  fifth  amendment  must  be 
understood  as  restraining  the  power  of  the  general'  government, 
not  as  applicable  to  the  States.  In  their  several  constitutions  they 
have  imposed  such  restrictions  on  their  respective  governments  as 
their  own  wisdom  suggested ;  such  as  they  deemed  most  proper  for 
themselves.  It  is  a  subject  on  which  they  judge  exclusively ,  and 
with  which  others  interfere  no  farther  than  they  are  supposed  to 
have  a  common  interest." 

Again,  adverting  to  the  causes  which  led  to  the  proposal  and 
adoption  of  the  amendments  of  the  constitution,  the  same  judge 
remarks,  ib,  p.  250 — and  these  remarks  embrace  the  whole  series 
of  articles  adopted — "In  almost  every  convention  in  which  the 
constitution  was  adopted,  amendments  to  guard  a^^ainst  the  abuse 
of  power  were  recommended.  These  amendments  demanded  secu- 
rity against  the  apprehended  encroachments  of  the  general  gov- 
ernment ;  not  against  those  of  the  local  governjnents. 

"In  compliance  with  a  sentiment  thus  generally  expressed,  to 
quiet  fears  thus  extensively  entertained,  amendments  were  proposed 
by  the  required  majority  in  congress,  and  adopted  by  the  States. 
These  amendments  contain  no  expression  indicating  an  intention 
to  apply  them  to  the  State  governments.  This  court  cannot  so 
apply  them."     {Vide  also  the  cases  of  Fox  v.  The  State  of  Ohio, 

5  How.  411,  and  of  The  West  River  Bridge  Company  v,  Dix  et  al., 

6  How.  507.) 

From  the  aforegoing  view,  it  follows  that  neither  the  constitu- 
tion and  laws  of  Mississippi,  as  interpreted  by  the  high  court  of  that 
State,  nor  the  provision  of  the  fifth  article  of  the  amendments  of  the 
federal  constitution,  as  construed  by  this  court,  can  have  any  just 
applicability  to  the  legitimate  inquiry  now  before  us. 

The  remaining  objection  to  the  decree  of  the  high  court 
of  *errorsand  appeals — that  which  is  most  directly  perti-  [*  92  ] 
ncnt  to  the  present  controversy — is  that  founded  upon  the 
allegation,  that  the  law  of  Mississippi,  of  March  5th,  1830,  creat- 
ing the  board  of  commissioners  of  the  Homochitto,  for  the  purpose 
of  improving  the  navigation  of  that  river,  and  of  any  outlet  from 
the  same  through  Old  river  and  BulB&lo  bayou  to  the  Mississippi, 
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and  for  excavating  a  canal  into  the  Buffalo  from  the  Homochitto, 
or  from  Old  river  to  the  Buffalo,  is  a  violation  of  the  act  of  con- 
gress of  the  Ist  of  March,  1817,  authorizing  the  people  of  the 
Mississippi  territory  to  form  a  constitution,  which  act  declares 
^'  that  the  Mississippi  river,  and  the  navigable  rivers  and  waters 
leading  into  the  same,  shall  be  common  highways,  and  forever  free 
as  well  to  the  inhabitants  of  the  State  of  Mississippi  as  to  other 
citizens  of  the  United  States." 

In  considering  this  act  of  congress  of  March  Ist,  1817,  it  is  un- 
necessary to  institute  any  examination  or  criticism  as  to  its  legitimate 
meaning,  or  operation,  or  binding  authority,  farther  than  to  afSrm 
that  it  could  have  no  effect  to  restrict  the  new  State  in  any  of  its 
necessary  attributes  as  an  independent  sovereign  government,  nor  to 
inhibit  or  diminish  its  perfect  equality  with  the  other  members  of  the 
confederacy  with  which  it  was  to  be  associated.  These  conclusions 
follow  from  the  very  nature  and  objects  of  the  confederacy,  from  the 
language  of  the  constitution  adopted  by  the  States,  and  from  the  rule 
of  interpretation  pronounced  by  this  court  in  the  case  of  Pollard's 
Lessee  v,  Hogan,  3  How.  p.  223.  The  act  of  congress  of  March 
1st,  1817,  in  prescribing  the  free  navigation  of  the  Mississippi 
and  the  navigable  waters  flowing  into  this  river,  could  not  have 
been  designed  to  inhibit  the  power  inseparable  from  every  sovereign 
or  efficient  government,  to  devise  and  to  execute  measures  for  the 
improvement  of  the  State,  although  such  measures  might  induce 
or  render  necessary  changes  in  the  channels  or  courses  of  rivers 
within  the  interior  of  the  State,  or  might  be  productive  of  a  change 
in  the  value  of  private  property.  Such  consequences  are  not  un- 
frequently  and  indeed  unavoidably  incident  to  public  and  general 
measures  highly  promotive  of  and  absolutely  necessary  to  the  pub- 
lic good.  And  here  it  may  be  asked,  whether  the  law  complained 
of,  and  tlie  measures  said  to  be  in  contemplation  for  its  execution, 
are  in  reality  in  conflict  with  the  act  of  congress  of  March  Ist, 
1817,  with  respect  either  to  the  letter  or  the  spirit  of  the  act?  On 
this  point  may  be  cited  the  case  of  Yeasie  et  al.  v.  Moor,  in  14 
How.  668. 

By  the  allegations  of  the  bill  it  appears  that  this  trace  or  chan- 
nel, which  is  distinguished  by  the  appellation  of  Old  river,  is  not 
in  fact,  and  never  was,  a  separate  navigable  river.  It 
[  *93  ]  *  was  once  the  bed  or  channel  of  the  Mississippi,  but,  by 
natural  causes,  the  latter  many  years  since  changed  its 
bed  or  course,  thereby  rendering  derelict  the  former  bed  or  channel, 
which  would  be  wholly  without  water,  except  what  occasionally  is 
forced  into  it  from  freshets  in  the  Mississippi,  and  that  which  is 


DECEMBER  TERM,  1857.  293 



Withers  v.  Backley. 

■ 

received  from  the  current  of  the  Homochitto.  With  no  propriety 
of  language,  then,  can  it  be  pretended  that  the  contemplated  com^ 
munication  between  the  Homochitto  and  the  Buffalo  bayou  would 
be  the  violation  of  a  law  which  declares  that  the  waters  of  the  Mis- 
sissippi, and  the  navigable  rivers  and  waters  leading  into  the  same, 
shall  be  common  highways,  and  forever  free  as  well  to  the  inhab- 
itants of  the  State  as  to  other  citizens  of  the  United  States.  Old 
river  was  once  the  bed  or  a  portion  of  the  Mississippi,  but  never  a 
separate  navigable  river  flowing  into  the  Mississippi.  Any  im- 
provement, therefore,  in  the  facilities  of  reaching  the  Mississippi 
by  another  river,  cannot  be  an  obstruction  in  what  never  was,  in 
any  correct  sense  of  the  phrase,  a  navigable  river  leading  or  flowing 
into  the  Mississippi. 

But,  for  argument,  let  it  be  conceded  that  this  derelict  channel 
of  the  Mississippi,  called  Old  river,  is  in  truth  a  navigable  river 
leading  or  flowing  into  the  Mississippi;  it  would  by  no  means 
follow  that  a  diversion  into  the  Buffalo  bayou  of  waters,  in  whole 
or  in  part,  which  pass  from  Homochitto  into  Old  river,  would  be  a 
violation  of  the  act  of  congress  of  March  1st,  1817,  in  its  lotter  or 
its  spirit ;  or  of  any  condition  which  congress  had  power  to  impose 
on  the  admission  of  the  new  State.  It.  cannot  be  imputed  to  con- 
gress that  they  ever  designed  to  forbid,  or  to  withhold  from  the 
State  of  Mississippi,  the  power  of  improving  the  interior  of  that 
State,  by  means  either  of  roads  or  canals,  or  by  regulating  the 
rivers  within  its  territorial  limits,  although  a  plan  of  improvement 
to  be  adopted  might  embrace  or  affect  the  course  or  the  flow  of 
rivers  situated  within  the  interior  of  the  State.  Could  such  an 
intention  be  ascribed  to  congress,  the  right  to  enforce  it  may  be 
confidently  denied.  Clearly,  congress  could  exact  of  the  new  State 
the  surrender  of  no  attribute  inherent  in  her  character  as  a  sover- 
eign independent  State,  or  indispensable  to  her  equality  with  her 
sister  States,  necessarily  implied  and  guarantied  by  the  very  nature 
of  the  federal  compact.  Obviously,  and  it  may  be  said  primarily, 
among  the  incidents  of  that  equality,  is  the  right  to  make  improve- 
ments in  the  rivers^  water  courses,  and  highways,  situated  within 
the  State.  Thus  situated,  as  appears  on  the  face  of  the  bill,  are  the 
derelict  bed  of  the  Mississippi,  called  Old  river,  the  Homochitto 
river*  the  Buffalo  bayou,  and  the  line  of  the  canal  by  which 
it  is  proposed  that  *  the  two  last  shall  be  united  for  the  [  *  94  ] 
more  easy  and  certain  access  to  the  Mississippi. 

The  act  of  the  legislature  of  Mississippi,  therefore,  is  strictly 
within  the  legitimate  and  even  essential  powers  of  the  State,  is  in 
violation  of  neither  the  constitution  nor  laws  of  the  United  States, 
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and  presents  no  conjuncture  or  aspect  by  which  this  court  would  be 
warranted  to  supervise  or  control  the  decree  of  the  high  court  of 
errors  and  appeals  of  Mississippi.  We  are  therefore  of  the  opinion 
that  tho  decree  of  that  court  be  affirmed. 


David  A.  Secombe  et  al.y  Plaintiffs  in  Error,  v.  Fbaneun  Steele. 

20  H.  94. 
What  is  Part  of  the  Becoed — Lis  Pendesb. 

1.  A  decree  of  anothet  court,  referred  to  in  and  attached  to  the  answer,  is  part  of  the 
cane,  though  not  signed  hy  the  judge  who  rendered  it. 

2.  A  decree  for  specific  performance  carries  the  title  as  against  judgment  creditors  of 
the  defendant,  who  became  so  pendente  lite. 

3.  If  they  had  any  right  to  the  money  paid  into  court  by  the  plaintiff  in  that  suit,  it 
should  have  been  asserted  in  that  court  at  that  time. 

4.  By  the  statute  of  Minnesota,  the  court  of  chancery  could  transfer  the  title  of  defend- 
ant by  a  decree  without  requiring  him  to  make  a  conveyance. 

This  is  a  writ  of  error  to  the  supreme  court  of  the  territory  of 
Minnesota. 
The  case  is  sufficiently  stated  in  the  opinion. 

Mr.  Carlisle  and  Mr.  Badger,  for  plaintiffs  in  error. 

Mr.  Ctishing  and  Mr.  Gillett,  for  defendant. 

[  "*"  100  ]      *  Mr.  Justice  Campbell  delivered  the  opinion  of  the  court. 
This  cause  comes  before  this  court  upon  a  writ  of  error 
to  the  supreme  court  of  the  territory  of  Minnesota. 

The  defendant  in  this  court  (Steele)  instituted  a  suit  in  the  dis- 
trict court  of  Bamsey  county,  Minnesota  territory,  against  fifty-four 
defendants,  to  determine  the  validity  of  their  '^ claim/'  ^'estate/' 
or  '^interest/'  in  certain  real  property  at  St.  Anthony's  Falls,  in 
that  county,  of  which  he  was  possessed,  and  in  which  he  claimed 
to  have  an  estate  in  fee  simple,  under  certain  conveyances,  which 
are  appended  to  his  complaint.  This  complaint  shows  that,  in 
1849,  the  plaintiff  and  Arnold  W.  Taylor  were  tenants  in  common 
of  a  parcel  of  land  which  includes  the  property  in  dispute,  and  so 
occupied  it  until  1852.  A  portion  was  laid  off  into  town  lots,  some 
of  which  were  sold ;  expensive  mills  and  other  improvements  were 
projected  and  partially  completed  on  it;  and  controversies  arose, 
and  suits  were  pending  between  them,  when  the  parties,  in  January, 
1852,  came  to  an  agreement  of  sale.  By  this  agreement^  Taylor 
contracted  to  sell  to  the  plaintiff  his  interest  in  the  real  property 
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unsold,  and  the  money  and  securities  taken  for  the  lots  sold,  for 
the  sum  of  twentj-five  thousand  dollars,  and  upon  the  condition 
that  the  plaintiff  should  acquit  him  from  the  payment  of 
a  certain  demand,  and  assume  his  liabilities  on  *  certain  [*101] 
contracts  for  labor  and  building  materials.  Of  this  sum, 
one  thousand  dollars  were  to  be  paid  presently,  and  the  remainder 
was  to  be  paid  in  sixty  days  from  the  date,  at  the  Merchants'  or 
Suffolk  bank,  at  Boston,  and  a  certificate  of  deposit  furnished  to 
Taylor  at  St.  Anthony's  Falls;  and  in  case  of  a  default,  the  deposit 
of  one  thousand  dollars  was  to  be  a  forfeit.  But  if  the  payment 
was  made  in  the  manner  stipulated,  conveyances  were  to  be  exe- 
cuted by  Taylor;  and  meanwhile  he  was  to  remain  in  the  posses- 
sion of  the  mill.  The  conveyances  referred  to  in  these  articles  were 
not  executed  until  May,  1853,  and  purport  to  have  been  made  in 
obedience  to  a  decree  of  the  district  court  of  Ramsey  county,  in  a 
suit  commenced  by  Steele  against  Taylor. 

The  complaint  of  Steele  against  the  fifty-four  defendants  is,  that 
they  claimed  an  '^estate,"  '* interest,"  or  ** right,"  in  that  prop- 
erty, have  from  time  to  time  declared  that  they  were  owners  there- 
of, and  have  executed  conveyances  for  a  portion,  and  offer  to  sell  or 
dispose  of  other  parts,  contrary  to  the  right  of  the  plaintiff. 

The  object  of  the  suit  is,  to  relieve  the  title  of  the  plaintiff  from 
the  mischief  of  these  adverse  claims;  to  quiet  his  possession  by 
means  of  a  decretal  order  requiring  the  defendants  to  release  them, 
or,  in  case  of  their  failure  to  do  so,  that  the  judgment  of  the  court 
may  stand  and  be  recorded  in  its  stead.  This  proceeding  is  author- 
ized by  the  revised  statutes  of  Minnesota,  ch.  74,  sec.  1. 

The  twelve  persons  who  are  plaintiffs  in  this  court,  and  were  de- 
fendants in  the  district  court,  appeared  there,  and  severally  claimed 
title  to  parcels  of  land  included  in  the  conveyances  of  Taylor  to  the 
plaintiff.  Their  claims  respectively  rest  upon  the  facts,  that  be- 
tween November,  1852,  and  April,  1853,  judgments  were  rendered 
against  Taylor  in  the  district  court,  upon  which  executions  issued, 
and  levies  and  sales  were  made  of  those  parcels  before  May,  1853, 
in  the  regular  course  of  judicial  proceeding..  At  these  sales  the 
defendants  were  either  purchasers  or  derive  title  from  such  persons. 

The  defendants  aver  that  their  title  is  paramount  to  that  of  the 
plaintiff;  for  that  the  plaintiff  is  not  entitled  to  any  benefit  from 
the  articles  of  agreement  executed  by  Taylor,  in  January,  1852, 
and  then  recorded,  because  he  failed  to  comply  with  the  obligation 
to  pay  twenty-four  thousand  dollars  as  agreed  to  by  him. 

And  to  avoid  the  recitals  in  the  deeds,  to  the  effect  that  they 
were  executed  under  a  decretal  order  of  the  court,  they  say  that 
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in  May,  1852,  the  plaintiff  filed  a  bill  in  the  district  court,  to  com- 
pel Taylor  to  a  specific  performance  of  the  contract  of 
[  *  102  ]  *  January  preceding.  That  upon  the  bill  the  judge  made 
an  order  for  the  payment  of  the  twenty-four  thousand  dol- 
lars into  court  by  Steele;  and,  upon  the  fulfillment  of  this  fiat,  that 
an  injunction  should  issue  to  restrain  Taylor  from  selling,  convey- 
ing, or  encumbering  the  property,  or  in  anywise  intermeddling 
with  it.  That  an  injunction  and  subpoena  issued,  and  that  Taylor 
appeared,  answered,  and  unsuccessiully  moved  to  dissolve  the  in- 
junction, in  July,  1852.  That  no  other  act  was  done  by  the  plain- 
tiff until  April,  1853,  when  the  rights  of  the  defendants  had  attached 
by  those  purchases  from  the  sheriff.  That  in  March,  1853,  the  de- 
fendants applied  to  the  district  court  to  be  made  defendants  in  the 
cause,  which  application  was  finally  unsuccessful,  and  that  the 
plaintiff  and  Taylor  then  fraudulently  closed  their  controversy  by 
a  decree  rendered  by  consent,  under  which  the  conveyances  were 
made,  and  that  their  object  was  to  defeat  the  claims  of  these  de- 
fendants. 

That,  by  this  arrangement,  the  terms  of  the  contract  of  Janu- 
ary, 1852,  were  not  adhered  to,  and  that  the  twenty-four  thousand 
dollars  were  not  paid  as  stated  in  the  deed. 

It  was  a  question  in  the  district  court,  as  well  as  in  this  court, 
whether  the  decree  and  the  agreement  leading  to  it,  that  form  a 
part  of  the  record  here,  properly  belong  to  the  case.  The  defend- 
ants in  the  district  court  maintained  that  it  was  pleaded  by  them. 
They  are  found  in  an  exhibit  to  the  answers — an  exhibit  which 
purports  to  be  a  transcript  from  a  record  in  the  supreme  court  of 
Minnesota,  as  furnished  on  an  appeal  from  the  district  court  of 
Minnesota  by  the  defendants,  upon  the  decree  disallowing  their 
claim  to  be  made  defendants.  Portions  of  this  transcript  are  re- 
ferred to  in  the  answers,  as  forming  material  papers  in  the  chan- 
cery suit,  and  the  whole  suit  is  referred  to  in  the  answers  to  8up|X)rt 
its  allegations ;  and  it  is  specifically  set  up  and  pleaded.  We  think, 
therefore,  that  the  record  of  that  suit,  as  it  appears  in  the  exhibit, 
must  be  taken  as  authentic,  in  deciding  upon  the  sufficiency  of  the 
answer  as  a  bar  to  the  plaintiff's  complaint.  The  decree  purports 
to  have  been  made  by  the  court;  it  is  formal,  and  disposes  of  the 
cause,  and  is  only  defective  in  not  having  the  signature  of  the 
judge.  But  it  comes  from  the  legal  custody,  has  been  accepted  by 
the  parties,  and  acted  on  by  them ;  and  was  certified  to  the  supreme 
court  of  the  territory,  as  a  paper  in  the  cause.  We  do  not  regard 
the  signature  of  the  judgeas  indispensable  to  its  authenticity.  The 
statute  that  directs  the  signature  must  be  considered  as  directory ; 
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and  other  evidence  to  establiBh  its  verity  as  a  record  of  the  court 
may  be  considered. 

In  the  district  court,  the  plaintiff  moved  to  strike  out 
*  portions  of  the  answer,  for  insufficiency  and  on  other  [*103] 
grounds,  and  demurred  to  the  residue.  His  motion  and 
demurrer  were  sustained,  and  a  final  decree  rendered  for  the  plain- 
tiff. This  decree  was  affirmed  on  appeal  to  the  supreme  court,  and 
the  defendants  in  that  court  prosecute  their  writ  of  error  to  this 
court.  The  statutes  of  Minnesota  prescribe:  "That  the  court  must 
in  every  stage  of  an  action  disregard  any  error  or  defect  in  the 
pleadings  and  proceedings  which  does  not  affect  the  substantial 
rights  of  the  adverse  party,  and  no  judgment  can  be  reversed  or 
affected  by  reason  of  such  error  or  defect."  The  question  to  an 
appellate  court  in  the  present  case  is,  do  the  answers  of  the  defend- 
ants, as  pleaded  by  them,  disclose  a  valid  claim  to  the  property  in  ' 
dispute,  so  as  to  bar  the  petition  of  the  plaintiff  for  relief?  No  ob- 
jection is  taken  to  the  validity  of  the  contract  of  January,  1852, 
between  the  parties,  Steele  and  Taylor.  The  record  of  that  con- 
tract is  notice  to  subsequent  purchasers;  and  Steele,  by  the  statutes 
of  the  territory,  was  entitled  to  have  "precedence  of"  them,  and 
"alien  upbn  the  land,  according  to  the  import  and  meaning  of  the 
contract."     (Rev.  Stat.  ch.  47,  sec.  3.) 

It  is  not  denied  that  the  plaintiff  paid  one  thousand  dollars  at 
the  execution  of  the  contract,  nor  that  the  twenty-four  thousand 
dollars  were  paid  within  sixty  days  into  a  bank  at  Boston — a  bank 
of  solvency  and  credit — nor  that  a  certificate  of  deposit  within  a 
reasonable  time  afterward  was  offered  to  Taylor,  at  St.  Anthony's 
Falls;  nor  that,  upon  his  refusal  to  take  the  latter,  the  money  and 
interest  were  immediately  tendered  to  him;  and,  upon  a  farther 
refusal,  that  relief  was  sought  from  a  court  of  chancery,  whose  order 
for  the  payment  of  the  money  into  court  was  promptly  complied 
with.  The  precise  grounds  of  complaint  are,  that  neither  the  Mer- 
chants' nor  Suffolk  bank  was  made  the  depository' of  the  money; 
and  a  certificate  from  one  of  them  has  never  been  tendered  to  Tay- 
lor, and  that  he  has  the  right  to  rely  upon  the  letter  of  his  contract. 
No  specification  has  been  made  of  any  injury  or  inconvenience  suf- 
fered by  him,  as  a  consequence  of  the  deposit  having  been  made  in 
the  Bank  of  Commerce,  rather  than  the  banks  mentioned  in  the 
agreement.  And  the  plaintiff  avers,  that  the  only  reason  for  the 
change  was,  the  refusal  of  those  banks  to  give  a  certificate  of  the 
kind  mentioned. 

At  law,  if  there  is  an  express  agreement  for  the  payment  of  the 
purchase  money,  and  the  delivery  of  the  conveyance  of  the  land  by 
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a  particular  day,  and  at  a  particular  place,  the  parties  will  be 
bound  by  it,  and  time  will  be  of  the  essence  of  the  contract.  But, 
in  eq4iity,  the  estate  bargained  and  agreed  to  be  sold  be- 
[  *  104  ]  comes  the  property  of  the  purchaser  as  soon  as  the  *  agree- 
ment is  concluded.  It  will  descend  to  his  heirs  at  his  death, 
or  may  be  devised  by  him ;  wliile  the  purchase  money  vests  in  the 
vendor,  and  forms  a  part  of  his  personal  estate.  In  the  ordinary 
case  of  the  purchase  of  an  estate,  the  assignment  of  a  particular 
day  or  a  specified  place  for  the  perfection  of  the  title  is  considered 
as  merely  formal,  the  general  object  of  the  contract  being  the  sale 
of  an  estate  for  a  given  sum,  and  the  stipulation  signifying  that 
the  purchase  shall  be  completed  promptly,  and  in  a  reasonable 
manner,  regard  being  had  to  the  circumstances  of  the  case,  and  the 
nature  of  the  title  and  property.  Time  may  be  made  of  the  essence 
of  the  contract  by  express  stipulation,  or  it  may  become  essential 
by  considerations  arising  from  the  nature  of  the  property,  or  the 
character  of  the  interest  bargained.  And  the  principle  of  the  court 
of  equity  does  not  depend  upon  considerations  collateral  to  the  con- 
tract merely,  nor  on  the  conduct  of  the  parties  subsequently,  show- 
ing that  time  was  not  of  the  essence  of  the  contract  in  the  particular 
case. 

But  it  must  affirmatively  appear  that  the  parties  regarded  time 
or  place  as  an  essential  element  in  their  agreement,  or  a  court  of 
equity  will  not  so  regard  it.  (Hiperall  v.  Knight,  1  Y.  and  C. 
416.)  In  Parkin  v.  Thorald,  (16  Beav.  59,)  the  master  of  the  rolls 
said:  ''A  contract  is  undoubtedly  construed  alike  both  inequity 
and  at  law  ;  nay,  more — a  court  of  law  is  the  proper  tribunal  for 
determining  the  construction  of  it.  But  courts  of  equity  make  a 
distinction  in  all  cases  between  that  which  is  matter  of  substance 
and  that  which  is  matter  of  form;  and  if  it  find  that,  by  insisting 
on  form,  the  substance  will  be  defeated,  it  holds  it  to  be  inequitable 
to  allow  a  person  to  insist  on  such  form,  and  thereby  defeat  the 
substance.  For  instance,  A  has  contracted  to  sell  an  estate  to  B, 
and  to  complete  the  title  by  the  25th  OctobeY ;  but  no  stipulation 
is  introduced,  that  either  party  considers  time  of  the  essence  of  the 
contract.  A  completes  the  title  by  the  26th ;  at  law,  the  contract 
is  at  an  end,  and  B  may  bring  an  action  for  the  non-performance 
of  the  contract,  and  obtain  damages  for  the  breach ;  but  equity 
holds,  that  unless  B  can  show  that  the  delay  of  twenty-four  hours 
really  produced  some  injury  to  him,  he  is  not  to  be  permitted  to  bring 
this  action  or  to  avoid  the  performance  of  the  contract;  not,  cer- 
tainly, on  the  ground  that  the  25th  October  was  not  a  part  of  the 
contract,  but  on  the  ground  that  it  is  unjust  that  B  should  escape 
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the  performance  of  a  contract  which  has  been  substantially  per- 
formed by  A,  by  reason  of  some  omission  in  a  formal  but  immaterial 
portion  of  it."  Upon  a  view  of  the  chancery  record,  our  conclu- 
sions are,  that  the  plaintiff,  in  good  faith,  attempted  a  lit- 
eral *  performance  of  his  contract  with  Taylor ;  that  the  [  *  105  ] 
deposit  of  the  money  due,  in  a  bank  of  solvency  and  credit, 
other  than  those  named  in  the  contract,  did  not  inflict  an  injury 
upon  Taylor,  and  the  offer  of  its  certificate  of  deposit,  prima  facicy 
was  a  substantial  performance  of  its  requirements.  That  his  sub- 
sequent offer  of  the  money  and  the  interest  that  had  accrued,  and,  on 
the  refusal  of  Taylor  to  receive  it,  his  prompt  application  to  chan- 
cery, and  payment  of  the  money  into  court,  relieve  the  plaintiff 
from  every  imputation  of  laches  or  delay.  The  district  court 
expressed  an  opinion  corresponding  to  this,  in  July,  1852,  in  deny- 
ing the  motion  to  dissolve  the  injunction,  and  this  was  a  virtual 
decision  of  the  cause  in  that  court. 

These  transactions  occurred  before  the  judgments  against  Taylor, 
under  which  the  land  was  afterwards  sold,  were  rendered  by  the 
district  court.  The  district  court  had  the  parties  before  it,  and  held 
the  defendant  (Taylor)  under  restraint,  by  injunction,  and  the  pur- 
chase money  in  its  custody.  It  had  beeia  empowered  by  a  statute 
of  the  territory  **  to  pass  the  title  to  real  estate  by  a  decree,  without 
any  other  act  to  be  done  on  the  part  of  the  defendant,  when,  in  its 
judgment,  it  was  the  proper  mode  to  carry  its  decree  into  effect." 
(Rev.  Stat.  Minn.  p.  466,  sec.  33.)  But,  before  the  transfer  to 
the  plaintiff  had  been  made,  judgments  were  obtained  and  docketed 
against  Taylor,  which  were  "a  lien  upon  all  the  real  property  of 
the  debtor  in  the  county  owned  by  him  at  the  date  of  the  judgment, 
or  afterwards  acquired."  The  influence  of  these  judgments,  and 
of  the  levy  of  the  executions  upon  the  land  described  in  the  agree- 
ment of  January,  1852,  and  the  sale  under  those  executions,  remains 
to  be  considered.  The  twelfth  of  the  ** Ordinances  in  Chancery" 
of  Lord  Bacon  is,  that  no  decree  bindeth  any  that  cometh  in  bona 
fide  by  conveyance  from  the  defendant  before  bill  exhibited,  and  is 
made  no  party,  neither  by  bill  nor  the  order;  but  where  he  comes 
in  pendente  Ittej  and  while  the  suit  is  in  full  prosecution,  and  with- 
out any  color  of  allowance  or  privity  of  the  court,  there  regularly 
the  decree  bindeth ;  but  if  there  were  any  intermission  of  the  suit, 
or  the  court  made  acquainted  with,  the  court  is  to  give  order  upon 
the  special  matter  according  to  justice.  The  rule  has  been  applied 
with  steadiness  to  all  cases  of  transfer  during  the  progress  of  a 
cause,  notwithstanding  the  hardship  of  individual  cases,  from  con- 
siderations of  public  policy  and  convenience.    Suits  would  be  inter- 
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minable,  if  the  rights  of  the  parties  could  be  disturbed  by  mesne 
conveyances,  and  a  necessity  imposed  for  the  introduction  of  other 
parties  upon  the  record.  The  apparent  exception  to  the  rule  arises 
when  an  event  occurs  which  deprives  the  party  on  the 
[  *  106  ]  record  not  only  of  his  interest  in  the  subject  of  *  the  suit, 
but  also  of  his  faculty  to  comply  eflfectively  with  the  decree 
of  the  court.  In  such  a  case,  additional  parties  are  necessary  to 
enable  the  court  to  make  an  operative  decree.  The  court  of  chan- 
cery ordinarily  acts  in  personam;  and,  in  cases  like  the  present, 
perfects  the  title  of  the  purchaser  by  requiring  the  vendor  to  exe- 
cute a  title  conformably  to  the  agreement.  But,  in  cases  of  bank- 
ruptcy and  insolvency,  the  bankrupt  or  insolvent  is  stripped  of  his 
rights  of  property  and  of  his  capacity  to  defend  suits  in  which  he 
is  a  party.  In  such  cases  the  assignees  are  commonly  made  parties, 
(Dan'l  Pr.  328;)  but  there  are  opposing  authorities — Cleveland  v. 
Boerun,  (23  Barb.  201.)  And  it  has  been  decided  that  a  purchaser 
under  an  execution  issued  on  a  judgment  rendered  pendente  lite^ 
need  not  be  made  a  party  iu  such  a  case.  (Scott  v.  Coleman,  6 
Mon.  73.) 

The  statute  we  have  cited  from  the  code  of  Minnesota  enlarges 
the  powers  of  the  court  of  chancery  of  that  territory,  and  enables  it 
to  act  in  rem.  It  may  pass  the  title  without  any  act  of  the  defend- 
ant. The  bill,  subpoena,  and  injunction  placed  the  property  wholly 
under  the  control  of  the  court  of  chancery,  and  new  parties  were 
not  requisite  to  enable  the  court  to  vest  the  title  in  the  equitable 
claimant. 

This  principle  is  not  peculiar  to  courts  of  chancery;  but  the  maxim 
that  ^^ pendente  lite  nihil  innovetur,'*  is  applied  in  real  and  mixed 
actions  by  the  common  law.     (2  Dana,  25;  9  Cowen,  233.) 

Was  there  a  valid  exercise  of  the  jurisdiction  of  the  court,  and 
did  the  decree  pass  the  title  to  the  purchaser?  Had  the  plaintiff 
any  duty  to  perform,  in  regard  to  the  application  of  the  purchase 
money,  in  the  registry  of  the  court?  Some  authorities  affirm  that 
a  purchaser  of  the  legal  title  at  a  judicial  sale  immediately  succeeds 
to  the  rights  of  the  debtor,  and  that  the  equitable  claimant  under 
an  executory  contract  becomes  responsible  to  him  for  the  purchase 
money  remaining  unpaid.  (Mayer  v.  Hinman,  17  Barb.  137;  16 
Serg.  and  R.  18.)  Other  authorities  recognize  the  right  of  the  pur- 
chaser to  the  benefit  of  the  contract  from  the  time  that  the  equit- 
able claimant  has  notice  of  the  sale  and  conveyance  by  the  sheriff. 
(Mayer  v.  Hinman,  3  Kiernon,  180;  2  Ired.  Eq.  507;  4  Madd.  R. 
506,  note ;)  while  other  well-considered  cases  deny  that  the  pur- 
chaser at  the  sheriff's  sale  obtains  a  title  which  can  be  interposed 
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to  impede  the  progress  of  the  legal  title  to  the  purchaser  by  articles, 
or  operates  as  a  transfer  of  his  debt  for  the  unpaid  purchase  money 
from  his  vendor  to  the  claimant  under  the  judgment.  (Chinn  v. 
Butts,  3  Dana  Ky.  E.  547;  Lodge  v.  Lysely,  4  Simon,  fO;  Whit- 
worth  V.  Oauvain,  3  Ilare,  416;  Scott  v.  Coleman,  5  Mon.  73.) 
The  case  reported  in  3d  Dana  was  a  contest  between  two 
*  purchasers — one  under  an  executory  contract,  and  the  [  *  107  ] 
other  under  a  judgment  against  the  vendor  while  a  part 
of  the  purchase  money  remained  unpaid.  The  holder  of  the  sher- 
iff's title  recovered  in  an  ejectment;  and  the  questions  decided  arose 
on  a  bill  for  relief  filed  by  the  defendant  upon  his  elder  equitable 
title.  The  court  say,  that  *^the  purchase  of  the  entire  legal  title, 
with  notice  of  an  outstanding  equity,  arising  from  a  previous  sale 
of  the  land  by  the  same  vendor  to  a  stranger,  does  not^er  se  trans- 
fer to  the  purchaser  any  right,  legal  or  equitable,  to  any  portion 
of  the  unpaid  consideration  remaining  due  to  the  vendor  from  the 
first  buyer;  and  if  there  should  be  any  extraneous  ground  for  an 
equitable  substitution,  it  should  be  asserted  and  shown  by  the  pur- 
chaser before  the  stranger  holding  the  prior  equity  had  made  full 
payment  to  the  vendor.  If  there  be  such  an  equity,  it  is  against 
the  vendor,  and  not  against  the  debtor;  and,  whether  it  exist  or 
will  ever  be  asserted,  the  debtor  cannot  be  presumed  to  know." 

Without  attempting  to  reconcile  these  cases,  or  to  discover 
whether  that  is  possible,  it  is  evident  that  the  present  case  does 
not  fall  within  the  limits  of  either  of  them.  The  right  of  the 
plaintifi^  to  precedence  over  the  judgment  creditor,  or  the  purchaser 
under  bib  execution,  does  not  depend  upon  the  exercise  of  the  extra- 
ordinary jurisdiction  of  the  court  of  chancery,  and  is  not  confined 
by  the  rules  under  which  that  court  administers  that  jurisdiction. 
His  priority  is  a  legal  right,  reposing  upon  the  legislative  authority. 
Before  the  judgment  creditor  had  established  his  debt,  the  plaintiff 
had  acquired  possession  of  the  property,  and  had  paid  his  money 
into  court.  His  purchase  money  was  thus  paid.  If  the  purchasers 
from  the  sheriff  acquired  any  title  to  that  money  by  their  purchase 
of  the  land,  it  is  evident  that  it  should  have  been  asserted  by  a 
direct  appeal  to  the  court,  and  not  by  an  adversary  proceeding  at 
law  for  the  land.  If  a  person  pendente  lite  takes  an  assignment  of 
the  interest  of  one  of  the  parties  to  the  suit,  he  may,  if  he  pleases, 
make  himself  a  party  by  bill,  but  he  cannot  by  petition  pray  to  be 
admitted  as  a  party  defendant;  all  that  the  court  will  do  is  to 
make  an  order  that  the  assignor  shall  not  take  the  property  out  of 
court  without  notice.  (Dan'l  Ch.  Pr.  329  ;  Wiswall  v.  Simpson, 
14  How.  S.  0.  B.  52.) 
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We  do  not  consider  that  the  act  of  Taylor  in  consenting  to  a 
decree,  or  the  act  of  the  plaintiff  in  accepting  one,  is  evidence  of 
any  fraud,  or  of  a  conspiracy  against  the  defendants  in  this  suit. 
The  decree  was  a  consequence  of  the  opinion  of  the  court  upon  the 
cause  as  presented  hy.the  pleading,  on  the  motion  to  dissolve  the 
injunction  ;  and  so  far  as  the  equities  of  the  parties  are  to  he  con- 
sidered, the  decree  embodies  them. 
[  *  108]  *  There  is  no  other  specification  of  fraud,  and  the  gen- 
eral charges  of  fraud,  unaccompanied  by  a  statement  of 
the  facts  constituting  the  fraud,  have  no  effect  or  influence. 

We  are  of  opinion  that  there  is  no  error  in  the  record,  and  the 
judgment  of  the  supreme  court  of  Minnesota  territory  is  affirmed. 


The  Commercial  Bakk  of  Manchester,  Appellant,  v,  Hsnrt  S. 

Buckner. 

20  H.  108. 
Bawkbuptoy — Discharge — Jubisdictiof  of  CiEOurr  Court. 

1.  Under  the  bankrapt  act  of  1841,  the  circuit  court  had  not  jurisdiction  of  a  bill  in 
equity  to  annul  a  discharge  granted  by  the  district  court,  brought  by  a  party  to  the 
bankrupt  proceedings. 

2.  Jurisdiction  of  such  a  case  belongs  exclusively  to  the  district  court. 

The  case  is  an  appeal  from  the  circuit  court  for  the  eastern  dis- 
trict of  Louisiana.     It  is  sufficiently  stated  in  the  opinion. 

Mr,  Day^  for  appellant. 

Mr.  Benjamin  and  Mr,  Bayard,  for  appellee. 

[  *  113  ]  *  Mr.  Justice  Wayne  delivered  the  opinion  of  the  court. 
The  decision  which  we  are  about  to  give  would  not  be 
satisfactory,  unless  it  shall  be  preceded  by  a  statement  of  the  facts 
of  the  case  as  they  are  disclosed  by  the  pleadings.  We  shall  adopt 
that  which  was  given  by  the  counsel  who  argued  the  cause,  with 
but  little  alteration  or  addition. 

The  appellants  allege,  in  their  bill,  that  during  the  years  1841 
and  1842,  the  defendant,  Henry  S.  Buckner,  together  with  M.  B. 
Hamer,  who  died  in  April,  1842,  and  Frederick  Stanton,  were 
partners  in  trade,  doing  commercial  business  in  New  Orleans,  under 
the  firm  of  Buckner,  Stanton  &  Co.,  Buckner  being  the  resident 
partner  there ;  and  in  Natchez  under  the  firm  of  Stanton^  Buckner 
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&  Co.,  Stanton  conducting  it;  and  at  Yazoo  city  under  the  firm 
of  M.  B.  Hamer  &  Co.,  Hamer  being  the  resident  partner  at  that 
place.  The  three  firms  were  distinct  and  separate,  and  kept  their 
books  and  accounts  accordingly.  It  is  alleged  that  the  three  firms 
and  the  three  members  of  them  became  hopelessly  insolvent  in  the 
year  1841,  and  that  they  continued  to  transact  business  together 
until  Hamer's  death;  that  after  his  death  the  two  survivors  carried 
on  the  business  of  the  three  firms  until  their  bankruptcy.  On  the 
2l8t  July,  1842,  Stanton  filed  his  petition  in  the  United  States 
district  court  for  the  southern  district  of  Mississippi,  both  individ- 
ually and  as  a  member  of  the  three  firms,  was  decreed  a  bankrupt 
on  the  8th  November,  1842,  and  received  his  certificate  of  discharge 
on  the  21st  February,  1843.  On  the  18th  July,  1842,  Buckner 
made  a  similar  application  to  the  district  court  in  New  Orleans, 
was  decreed  a  bankrupt  on  the  5th  September,  1842,  and  received 
his  certificate  of  discharge  on  the  5th  December,  1842.  It  is  also 
said  that  their  applications  for  their  discharges  in  bankruptcy  were 
made  by  Buckner  and  Stanton  in  concert,  with  a  view  to  future 
business. 

It  appears  at  the  time  of  these  applications  they  were 
indebted  *  to  the  appellants  in  the  sum  of  $49,020.14,  [*114] 
besides  interest,  on  twelve  promissory  notes  and  on  one 
bill  of  exchange,  all  which  had  become  due  in  January,  1842. 
Three  of  them  were  payable  on  or  before  the  6th  January,  1839; 
three  others  on  the  3d  April,  1839;  four  on  or  before  the  3d  March, 
1841;  and  the  last  in  the  month  of  January,  1842,  six  months 
before  Buckner  filed  his  petition  in  bankruptcy.  Buckner  acknowl- 
edged the  indebtment  in  his  schedule  filed  with  his  petition  in  bank- 
ruptcy. The  complainants  proved  a  portion  of  their  claim  in  the 
bankruptcy  proceedings  of  Stanton.  It  is  admitted  that  they  re- 
ceived a  small  dividend  from  the  assets  of  the  firm;  but  they  aver 
they  did  so  in  ignorance  of  the  frauds  upon  the  bankrupt  law, 
committed  by  Buckner  and  Stanton,  of  which  they  knew  nothing 
until  the  year  1853,  when  they  discovered  the  frauds.  And  they 
further  allege  that  they  would  not  have  proved  their  claim,  nor 
have  received  a  dividend,  if  they  had  known  the  frauds;  and  they 
assert  that  the  certificates  of  discharge  are  null  and  void,  by  reason 
of  the 'frauds. 

It  is  then  stated  in  the  bill  that  the  three  firms  had  existed 
before  1837,  in  which  year  they  suspended  payment,  but  that  they 
never  recovered  from  their  embarrassments,  though  they  had  re- 
sumed business.  It  is  again  alleged  that  their  affairs  were  hope- 
less in  1841y  and  that  executions  on  judgments  obtained  against 
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Stanton  as  a  member  of  the  firm  were  in  that  year  returned  nuUa 
bona. 

That  all  the  indebtment  of  the  firms  which  made  them  insolvent 
was  due  prior  to  the  Ist  March,  1842,  at  which  time  the  frauds 
began.  That  then,  Buckuer  and  Stanton  had  agreed  that  they 
would  take  the  benefit  of  the  bankrupt  law,  and,  in  contemplation 
of  doing  80,  committed  the  fraud  stated  in  the  bill. 

Twelve  different  charges  of  fraud  are  specified,  all  of  them  being 
payments  to  preferred  creditors,  in  fraud  of  the  general  creditors — 
contrary  to  the  provisions  of  the  act  of  the  19th  August,  1841. 
No  charge  of  any  other  fraud  is  made,  except  a  transfer  of  some 
property  in  -New  Orleans,  upon  the  understanding  that  Buckner 
was  to  have  the  right  to  redeem  it  on  payment  of  the  debt,  and 
that  the  arrangement  had  secured  for  him  an  ultimate  profit,  in 
fraud  of  creditors.  They  also  say,  that  it  was  because  of  the  fraud 
of  Buckner  and  Stanton  in  concealing  a  knowledge  of  the  facts  from 
them,  that  they  were  induced  to  believe  the  discharges  valid ;  and 
so  they  did  not  proceed  to  enforce  their  claims  at  law  or  in  equity, 
but  that  they  had  found  them  out  only  within  two  years.  How  or 
from  what  source  they  had  made  the  discovery  they  do  not  state 
distinctly,  though  to  support  the  charge  they  file  an  ex- 
[*115]  hibit  of  *  notes  discounted  for  Stanton,  Buckner  &  Co., 
by  the  Commercial  Bank  of  Natchez,  which  were  applied 
to  their  credit,  and  a  list  of  protested  notes  of  Stanton,  Buckner  & 
Co.,  taken  up  by  them  in  May,  1842 — two  months  before  Stanton 
filed  his  petition  in  bankruptcy.  Two  letters  from  Stanton  to 
Stephen  Duncan — one  of  them  dated  at  Natchez,  on  the  14th  Au- 
gust, 1842,  and  the  other  on  the  14th  September,  1842 — ^are  made 
exhibits;  both  relate  to  the  affairs  of  the  firm,  and  to  particular 
transactions  of  them,  which  the  appellants  allege  were  frauds  com- 
mitted by  Stanton  and  Buckner,  in  giving  preferences  to  certain 
creditors,  in  contemplation  of  bankruptcy.  And  they  further  de- 
clare, that  since  the  bankruptcy  of  Stanton  and  Buckner,  the  books 
of  Stanton,  Buckner  &  Co.  had,  by  some  means,  passed  into  the 
possession  of  Buckner;  that  if  produced,  the  fraudulent  preferences 
which  had  been  made  wouhl  be  shown,  and  that  they  would  also 
disclose  other  fraudulent  preferences  made  by  Stanton  for  himself 
auil  tlie  firm  of  Stanton,  Buckner  &  Co.,  in  the  spring  and  summer 
of  1842,  in  contemplation  of  bankruptcy. 

The  bill  is  closed  with  a  prayer  that  the  first  decree  of  the  district 
court,  discharging  Buckner,  should  be  declared  void  and  of  no  va- 
lidity, as  far  as  the  rights  of  the  complainants,  as  set  forth  in  the 
bill,  could  be  affected  by  it^  and  that  Buckner  should  be  perpetually 
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enjoined  from  setting  it  up  against  their  rights;  and  that  Buckner 
should  be  adjudged  to  pay  thera  the  original  sum  due  by  him,  with 
interest  thereon ;  to  which  is  added  a  prayer  for  general  relief. 

The  defendant  demurred  to  the  bill,  and,  for  causes  of  demurrer, 
says : 

I.  That  the  said  complainants  have  not,  by  their  said  bill,  made 
such  a  case  as  entitles  this  court  to  entertain  jurisdiction  of  this 
cause  under  the  constitution  and  laws  of  the  United  States. 

II.  That  the  said  complainants  have  not,  by  the  said  bill,  made 
such  a  case  as  entitles  this  court  to  entertain  jurisdiction,  or  grant 
relief  in  equity  ;  the  remedy  of  complainants,  if  any  they  have, 
being  at  law,  and  not  in  equity. 

III.  That  the  said  complainants  having,  by  their  own  showing 
in  said  bill,  made  proof  of  their  claims,  and  received  dividends 
thereon,  in  the  bankruptcy  proceedings  which  resulted  in  the  dis- 
charge of  this  defendant,  are  not  permitted  by  law  to  impeach  the 
validity  of  said  discharge  in  manner  and  form  as  sought  by  said 
bill ;  and  having  been  parties  and  privies  to  the  judgment  of  dis- 
charge in  favor  of  this  defendant,  are  forever  precluded  in 

law  from  contesting  the  validity  and  eflfect  of  *  said  judg-  [  *  116  ] 
ment,  on  any  such  grounds  as  are  alleged  in  said  bill. 

IV.  That  the  said  complainants  have.not,  by  the  said  bill,  alleged 
any  cause  suiScient  in  law  to  authorize  this  court  to  set  aside  the 
decree  of  discharge  in  bankruptcy,  in  favor  of  this  defendant,  ren- 
dered by  the  district  court  of  the  United  States,  as  set  forth  in 
said  bill. 

y.  That  the  said  complainants,  by  the  allegations  of  said  bill, 
show  that  the  claims  held  by  them,  if  they  ever  were  due  to  them 
by  this  defendant,  have  become  discharged  by  lapse  of  time,  and 
barred  by  the  statute  of  prescription  and  limitation. 

VI.  That  the  said  complainants,  by  the  allegations  of  said  bill, 
show  such  laches  as  by  the  principles  and  rules  of  equity  deprives 
them  of  any  right  to  claim  relief  or  remedy  in  this  court. 

VII.  That  the  said  complainants  have  not,  by  the  showing  con- 
tained in  their  said  bill,  made  out  a  case  entitling  them  to  relief 
either  at  law  or  in  equity. 

Wherefore  this  respondent  demands  the  judgment  of  this  honor- 
able court,  whether  he  shall  be  compelled  to  make  any  other  or  fur- 
ther answer  to  the  said  bill,  or  any  of  the  matters  and  things  therein 
contained,  and  prays  to  be  hence  dismissed  with  his  reasonable  costs 
in  this  behalf  sustained. 

(Signed)  Bbnjabun,  Bradford,  &  Fihnet,  Solicitors. 

Vol.  11—20 
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I  certify  that,  in  my  opinion,  the  foregoing  demurrer  is  well 
founded  in  point  pf  law. 

(Signed)  J.  T.  Benjamin,  of  Counsel. 

Henry  S.  Buckner,  being  duly  sworn,  deposes  that  the  foregoing 
demjirrer  is  not  interposed  for  delay. 

(Signed)  Henry  S.  Buckner. 

Sworn  to  and  subscribed  before  me,  this  1st  of  October,  1855. 

(Signed)  J.  W.  Gurlby,  Commissioner. 

The  stating  part  of  the  bill  of  the  complainants,  their  prayer  for 
relief,  and  the  demurrer  of  the  defendant,  suggest  that  our  first 
point  of  inquiry  in  this  case  should  be  into  the  power  of  the  circuit 
courts  of  the  United  States  to  entertain  an  original  bill,  to  annul  or 
vacate  a  decree  discharging  a  bankrupt,  either  in  whole  or  in  part, 
for  any  of  those  frauds  upon  the  act  of  the  1st  August,  1841,  which 
would  prevent  the  bankrupt  from  receiving  a  discharge.  No  such 
jurisdiction  is  given  by  the  act  to  the  circuit  courts.  The 
[  *  117  ]  jurisdiction  of  these  courts  *  under  the  act  exists  in  three 
cases:  First,  when  a  question  has  been  adjourned  into  a 
circuit  by  the  district  court,  under  the  6th  section  of  the  act.  Sec- 
ond, by  appeal,  as  that  is  given,  under  the  4th  section,  to  the 
bankrupt,  when  a  majority  of  his  creditors  in  number  and  value, 
who  shall  have  proved  their  debts,  shall  file  their  written  dissent 
from  his  discharge.  Third,  the  jurisdiction  given  to  the  circuit 
courts  by  the  8th  section,  in  suits  by  an  assignee  of  the  bankrupt, 
against  any  person  claiming  an  adverse  interest,  or  by  such  person 
against  the  assignee  for  property,  or  rights  of  property,  transfer- 
able to  br  vested  in  the  assignee  under  the  act.  If  we  cannot  find 
such  a  jurisdiction  in  the  circuit  courts  in  the  act  of  1st  August, 
1841 ,  it  is  in  vain  to  look  for  it  elsewhere,  for  the  purposes  for 
which  this  bill  has  been  brought. 

The  inquiry  then  must  be,  if  the  circuit  court  has  jurisdiction,  to 
annul  the  decree  of  the  discharge  given  to  the  bankrupt  by  the  dis- 
trict court,  for  frauds  upon  that  act,  which  would  have  prevented 
him  from  receiving  a  discharge  and  certificate.  In  other  words, 
has  not  the  district  court  of  the  United  States,  in  which  the  bank- 
rupt's discharge  was  given,  and  that  court  only,  the  power  to  in- 
quire into  frauds  upon  the  act  discovered  after  the  bankrupt  has 
received  his  discharge,  with  a  view  to  annul  it,  and  to  give  to  his 
creditors,  who  have  proved  their  debts,  the  benefit  of  the  property 
he  may  have  concealed,  or  the  preferences  he  may  have  given,  or 
transfers  of  property  he  may  have  made  in  contemplation  of  bank- 
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ruptcy?  It  seems  to  us  that  the  jurisdiction  given  by  the  6th  seo- 
tion  of  the  bankrupt  act  to  the  district  court  is  plenary  and  exclu- 
sive for  such  a  purpose.  The  words  of  the  6th  section  are:  **That 
the  district  court,  in  every  district,  shall  have  jurisdiction  in  all 
matters  and  proceedings  in  bankruptcy  arising  under  this  act,  and 
any  other  act  which  may  hereafter  be  passed  on  the  subject  of  bank- 
ruptcy; the  said  jurisdiction  to  be  exercised  summarily  in  the  na- 
ture of  summary  proceedings  or  equity,  and  for  this  purpose  the 
said  district  court  shall  be  deemed  always  open.  And  the  district 
judge  may  adjourn  any  point  or  question  arising  in  any  case  of 
bankruptcy  into  the  circuit  court  for  the  district,  in  his  discretion, 
to  be  there  heard  and  determined,  and  for  this  purpose  the  circuit 
court  of  such  district  shall  be  deemed  always  open.  The  jurisdic- 
tion hereby  conferred  on  the  district  court  shall  extend  to  all  cases 
and  controversies  in  bankruptcy  arising  between  the  bankrupt 
and  any  creditor  or  creditors  who  shall  claim  any  debt  or  demand 
under  the  bankruptcy ;  to  all  cases  and  controversies  between  such 
creditor  or  creditors  and  the  assignee  of  the  estate,  whether  in  ofBce 
or  removed;  to  all  cases  and  controversies  between  such 
*  assignee  and  the  bankrupt ;  and  to  all  acts,  matters,  and  [  *  118  ] 
things,  to  be  done  under  and  in  virtue  of  the  bankruptcy, 
until  the  final  distribution  and  settlement  of  the  estate  of  the  bank- 
rupt, and  the  close  of  the  proceedings  in  bankruptcy.  And  the  said 
courts  shall  have  full  authority  and  jurisdiction  to  compel  obedi- 
ence to  all  orders  and  decrees  passed  by  them  in  bankruptcy,  by 
process  of  contempt,  and  other  remedial  process,  to  the  same  extent 
the  circuit  courts  may  here  do  in  a  suit  pending  therein  in  equity. 
And  it  shall  be  the  duty  of  the  district  court,  in  each  district,  from 
time  to  time,  to  prescribe  suitable  rules  and  regulations,  and  forms 
of  proceedings,  in  all  matters  of  bankruptcy  ;  which  rules  and  reg- 
ulations and  forms  shall  be  subject  to  be  altered,  added  to,  revised, 
or  annulled,  by  the  circuit  court  of  the  same  district,  and  other 
rules  and  regulations  and  forms  be  substituted  therefor." 

Our  reflections  upon  this  section  as  a  whole,  and  particularly 
upon  that  clause  or  sentence  of  it  which  extends  the  jurisdiction  of 
the  court  to  all  controversies  between  the  bankrupt  and  a  creditor, 
who  shall  claim  any  debt  or  demand  under  the  bankruptcy — to  all 
cases  between  creditors  and  the  assignee  of  the  estate,  whether  the 
latter  continues  in  office  or  has  been  removed,  and  to  all  controver- 
sies between  the  assignee  and  the  bankrupt — have  brought  us  to 
the  conclusion  that  it  was  meant  to  give  jurisdiction  to  the  district 
court,  either  at  the  suit  of  the  assignee  or  of  the  creditor,  just  in 
such  a  controversy  as  the  complainants  have  made  by  their  bill ; 
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with  the  power  in  the  court,  in  a  suit  of  either  the  assignee  or  the 
creditor,  or  hoth  comhined,  to  inquire  into  the  fraudulent  prefer- 
ences alleged  to  haveheen  given  by  the  bankrupt  in  contemplation 
of  bankruptcy ;  and  when  they  shall  have  been  satisfactorily  proved, 
to  revoke  the  decree  of  discharge  which  had  been  given  to  him,  to 
prevent  it  thereafter  from  being  pleaded  as  a  bar  to  any  suit  which 
may  be  brought  against  him,  for  any  demand  which  was  provable 
under  the  act.  Or  the  assignee  alone  may  sue  the  bankrupt  and 
his  accomplices  in  the  district  court,  for  any  preferences  he  may 
have  given  to  creditors  in  contemplation  of  bankruptcy,  to  recover 
the  amount  of  such  preferences,  as  a  part  of  the  bankrupt's  estate 
for  distribution  among  his  creditors  who  have  proved  their  debts 
under  the  act,  and  with  the  additional  object  of  revoking  the  bank- 
rupt's discharge  by  a  decree  of  the  court.  In  either  suit  for  the 
latter  purpose,  the  assignees  and  the  creditors  who  have  proved 
their  debts  under  the  act,  may  be  the  parties  on  the  one  side,  and 
the, bankrupt  and  those  who  conspired  with  him  to  commit  the 
fraud  upon  the  act,  should  be  made  parties  on  the  other.  If  it 
be  intended  only  to  recover  the  amounts  of  fraudulent 
[  *  119  ]  *  preferences,  as  a  part  of  the  bankrupt's  estate,  the  as- 
signee may  sue  the  bankrupt  and  those  who  have  received 
them,  or  the  latter  alone,  giving  to  the  bankrupt  prior  reasonable 
notice,  specifying  in  writing  the  fraud  or  concealment  which  it  is 
the  object  of  the  suit  to  investigate,  so  that  he  may  be  present  at 
the  trial  to  defend  himself;  or  to  petition  the  court  to  be  made  a 
party  defendant  to  the  suit,  for  the  same  purpose.  And  in  such  a 
case,  the  jurisdiction  of  the  district  court  should  be  exercised  sum* 
marily,  in  the  nature  of  summary  proceedings  in  equity,  such  being 
the  direction  in  the  sixth  section  of  the  act,  for  all  proceedings  in 
bankruptcy  under  it. 

These  conclusions  are  verified  into  unquestionable  certainty,  by 
considering  in  connection  other  parts  of  the  bankrupt  bill. 

By  the  third  section  of  it,  the  property  of  the  bankrupt,  of  every 
kind  whatever,  from  the  time  of  his  discharge,  by  mere  operation 
of  law,  is  deemed  to  be  divested  out  of  him,  and  becomes  vested 
by  force  of  the  decree  in  the  assignee  who  may  be  appointed  for  the 
benefit  of  such  of  the  bankrupt's  creditors  who  have  come  in  and 
proved  their  debts,  for  the  purpose  of  becoming  distributees  equally 
of  the  bankrupt's  estate,  to  the  exclusion  of  all  creditors  who  have 
not  done  so.  Then,  by  the  second  section,  the  amount  of  preferences 
which  may  have  been  given  in  contemplation  of  bankruptcy,  are  de- 
clared to  be  a  part  of  the  bankrupt's  estate.  It  is  the  duty  of  the  as- 
signee to  sue  for  them,  and  the  bankrupt  who  has  made  them,  when 
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fchey  have  been  proved ,  can  not  be  allowed  a  discharge  under  the  provia- 
ions  of  the  act.  And  that  this  disability  to  receive  a  discharge  was 
meant  to  apply  prospectively  to  preferences  which  might  be  given, 
and  retroactively  to  snch  as  had  been  given  in  contemplation  of 
bankruptcy,  or  to  such  preferences,  whether  given  before  the  decree 
of  discharge  or  after  it,  is  manifest  from  the  whole  language  of  the 
fourth  section,  particularly  that  part  which  makes  a  bona  fide  sur- 
render by  the  bankrupt  of  all  his  property  and  rights  of  property, 
for  the  benefit  of  his  creditors,  one  of  the  prerequisites  of  his  being 
discharged  from  all  of  his  debts ;  and  declares,  that  if  the  bank* 
rupt  shall  be  guilty  of  any  fraud  or  willful  concealment  of  his 
property  or  rights  of  property,  or  shall  have  preferred  any  of  his 
creditors,  contrary  to  the  provisions  of  the  act ;  or,  if  he  admits  a 
false  and  fictitious  debt  against  his  estate,  that  he  shall  not  be 
entitled  to  such  discharge  or  certificate.  Further,  the  5th  section 
declares,  that  no  creditor  or  other  person,  coming  in  and  proving 
his  debt  or  other  claim,  shall  be  allowed  to  maintain  any  suit  at 
law  or  in  equity  therefor^  but  shall  be  deemed  thereby  to  have 
waived  all  right  of  action  and  suit  against  such  bankrupt ;  which, 
while  it  excludes  such  a  creditor  from  bringing  a  suit  at 
law  or  in  *  equity  in  any  other  court  for  his  original  debt,  [  *  120  ] 
which  had  been  proved  against  the  bankrupt,  cannot  be 
construed  to  mean  that  he  could  not  resort  to  the  district  court, 
which  had  been  deceived  into  granting  the  discharge,  for  the  pur- 
pose of  investigating  the  frauds  which  may  have  been  committed 
by  the  bankrupt  before  a  discharge  had  been  granted  to  him,  but 
not  discovered  until  afterwards  ;  and  for  the  further  purpose  of  ob- 
taining from  the  district  court  an  annulment  of  the  discharge  which 
had  been  obtained  from  it  by  perjury  and  fraud.  In  this  we  do 
not  differ  from  the  counsel  of  the  complainants,  for  much  of  his 
argument  was  intended  to  show  that  the  creditors  of  a  bankrupt 
are  not  without  a  remedy  for  frauds  committed  by  him,  but  not 
discovered  until  after  he  had  received  his  certificate  of  discharge. 
That  was  the  case  of  Haxton  v.  Corse,  (2  Bar.  Ch.  507,)  decided 
by  Chancellor  Walworth.  The  chancellor's  language  is,  that  he 
could  not  conclude,  "notwithstanding  the  general  language  con- 
tained in  the  fifth  section  of  the  act,  that  the  creditors  who  come  in 
and  prove  their  debts  shall  not  be  allowed  to  maintain  any  suit  at 
law  or  in  equity  therefor,  and  that  the  law-makers  did  not  intend 
that  the  proving  of  debts  by  creditors  should  be  an  absolute  aban- 
donment of  all  claim  against  the  future  acquisitions  of  their  debtor, 
if  his  discharge  was  refused,  or  if  it  was  void  for  any  of  the  frauds 
HjHJcified  in  the  act."     We  admit  the  principle,  that  creditors  so 
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circumstanced  have  a  remedy,  but  not  that  they  may  use  it  in  anj 
suit  at  law  or  in  equity  in  the  circuit  court.  The  bankrupt  law 
has  given  to  the. district  court  a  plenary  and  exclusive  jurisdiction 
in  all  matters  and  proceedings  in  bankruptcy.  We  say  plenary  and 
exclusive  jurisdiction  in  the  district  court.  This  court  has  said  so 
in  Shawhan  et  al.  v.  Wherritt,  (7  How.  643.)  Besides,  on  the 
authority  of  the  same  case,  we  say,  as  all  the  proceedings  in  all 
cases  in  bankruptcy  are  made  matters  of  record  by  the  thirteenth 
section,  that  a  party  to  one  of  them  cannot  be  permitted  to  impeach 
it  collaterally  in  another  suit  in  -another  court,  brought  by  him 
there  to  recover  from  the  bankrupt  his  original  debt,  whilst  he  con- 
tinues to  occupy  his' relation  to  the  assignee  and  the  bankrupt, 
under  the  discharge  of  the  latter,  as  one  of  the  creditor  distributees 
of  his  estate.  The  district  court  has  by  the  act  plenary  and  exclu- 
sive jurisdiction  of  the  matter,  and  no  other  court  can  annul  the 
decree  of  the  bankrupt's  discharge,  either  partially,  for  the  benefit 
of  a  particular  creditor,  or  wholly,  to  deprive  the  bankrupt  of  its 
operation. 

This  we  say,  with  direct  reference  to  the  parties  in  this  suit,  who 
were  parties  to  the  decree  of  the  bankrupt's  discharge,  who 
prove  their  debts,  and  who  have  taken  a  dividend  from 
[*121]  *his  estate.  We  do  not  mean  to  say  anything  of  the 
circuit  court's  jurisdiction  in  a  suit  brought  by  a  creditor 
who  hod  not  come  in  and  proved  his  debt^  and  who  is  not  a  party  to 
the  decree  in  bankruptcy.  These  are  points  which  will  no  doubt  be 
well  considered  by  counsel  before  a  suit  shall  be  brought ;  directly 
in  connection  with  the  power  given  to  such  a  creditor  to  impeach 
the  discharge,  when  the  bankrupt  shall  plead  it  in  bar  of  a  suit. 
But  the  manner  of  bringing  such  a  suit  by  such  a  creditor,  how, 
when,  or  in  what  court,  it  should  be  brought,  we  shall  not  decide 
until  such  a  case  shall  be  brought  regularly  here  for  adjudication. 

We  will  now  consider  another  point  in  the  case,  necessarily 
arising  from  the  frame  of  the  bill,  which  was  argued  by  the  coun- 
sel for  the  complainants,  with  some  earnestness.  It  is,  whether 
the  circuit  court  had  jurisdiction  of  the  subject-matter  of  the  biUj  on 
account  of  the  frauds  alleged  against  the  defendant. 

The  complainants,  in  their  bill,  state  minutely  the  original  in- 
debtment  of  the  bankrupt  to  them,  particularize  the  fraudulent 
preferences  he  had  given  to  other  creditors  in  contemplation  of 
bankruptqy,  admit  that  they  were  parties  to  the  bankrupt's  dis- 
charge, and  had  taken  a  dividend ;  and  then  they  ask  for  the  inter- 
vention of  the  circuit  court  in  equity,  to  set  aside  the  bankrupt's 
discharge  as  to  them,  because  it  had  jurisdiction  in  cases  of  fraud; 
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and  that  it  would  adjudge,  that  the  defendants  shall  pay  to  them 
4heir  original  debt,  with  interest,  on  account  of  their  ignorance  of 
the  frauds  of  which  they  complain,  until  within  two  years  before 
they  brought  their  bill.  And  for  the  same  cause  they  say,  that 
they  had  not  brought  their  action  at  law  upon  their  original  cause 
of  the  defendant's  indebtinent. 

The  bill  of  the  complainants,  then,  is  a  suit  to  recover  from  the 
defendant  the  debt  which  they  had  proved  in  bankruptcy.  It  has 
generally  been  thought,  and  has  been  i'requently  decided  judicially , 
that  the  fifth  section  of  the  bankrupt  act  was  a  bar  to  a  suit  where 
a  party  proves  his  claim  and  takes  a  dividend.  In  England, 
though  such  suits  were  attempted  in  the  earlier  administration  of 
her  bankrupt  laws,  such  an  action  would  not  be  thought  of  now 
for  a  moment.  The  words  of  our  statute  are,  ''  and  no  creditor  or 
other  person,  coming  in  and  proving  his  debt  or  other  claim,  shall 
be  allowed  to  maintain  any  suit  at  law  or  in  equity  therefor,  but 
shall  be  deemed  thereby  to  have  waived  all  right  of  action  and  suit 
against  such  bankrupt ;  and  all  proceedings  already  commenced, 
and  all  unsatisfied  judgments  already  obtained  thereon,  shall  be 
deemed  to  be  surrendered  thereby.  How,  then,  can  it  be,  that  a 
credif<»r,  coming  in  and  proving  his  debt,  and  receiving  a 
dividend,  can  be  *  allowed  to  sue  the  bankrupt  for  it  after-  [  *  122  ] 
wards,  either  at  law  or  in  equity,  when  it  is  declared,  in 
positive  and  unmistakable  words,  that  if  the  creditor,  before  prov- 
ing his  debt,  had  commenced  an  action  for  it,  or  had  obtained  a 
judgment  for  it,  he  shall  be  deemed  to  have  surrendered  it,  and  to 
have  waived  all  right  of  action  and  suit,  either  in  law  or  in  equity, 
against  such  bankrupt,  for  the  debt  whicli  he  has  proved?  It  can- 
not be  done  ;  and  the  disability  of  such  a  creditor  to  sue  the  bank- 
rupt is  in  perfect  harmony  with  every  other  part  of  the  statute  of 
the  19th  August,  1841,  and  with  all  the  rights  of  creditors  which 
are  meant  to  be  secured  by  it. 

Moreover,  the  exclusion  of  such  a  creditor  to  sue  the  bankrupt, 
is  sustained  by  all  of  the  decisions  in  the  courts  of  England  upon 
the  statutes  of  bankruptcy. 

Lord  Hardwicke  said,  in  Ex  parte  Groome,  1  Atk.  119 — when 
Kuch  a  right  was  claimed  by  a  creditor  upon  a  similar  provision  in 
the  statute  of  George  II,  chap.  30,  sec.  7^  (by  no  means  so  express- 
ive as  that  just  cited  from  the  act  of  19th  August,  1841 — '*  I  think 
that  the  privilege  of  creditors  to  come  in,  and  of  bankrupts  to  be 
discharged  from  debts,  is  coextensive  and  commensurate,  and  very 
equitable,  for  it  would  otherwise  make  an  irregularity  among  the 
creditors ;  for  a  creditor  whose  debt  was  due  before  the  taking  out 
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of  the  commission  shall,  perhaps,  have  more  than  five  shillings  in 
the  pound ;  and  the  creditor  whose  deht  was  not  due  till  a  second* 
distribution  shall  come  in  and  have  as  much  as  the  other  creditor, 
and  likewise  have  a  remedy  open  to  him  for  the  rest  against  the 
bankrupt."  Therefore  a  creditor  shall  not  prove  his  debt,  receive 
a  dividend,  and  proceed  afterwards  in  an  action  at  law  against  the 
bankrupt.  In  such  cases  in  England,  the  creditor  is  put  to  his 
election,  whether  he  will  come  in  and  prove  his  debt,  or  pursue  his 
remedy  at  law.  With  us,  he  has  the  same  privilege.  In  Ex  parte 
Goodwin,  1  Atk.  152,  Lord  Hardwicke  said:  **This  court  will  not 
suffer  a  petitioning  creditor  to  arrest  a  bankrupt,  and  for  this  rea- 
son— because  a  commission  of  bankruptcy  is  considered  both  as  an 
action  and  an  execution  in  the  first  instance ;  and  after  the  peti- 
tioning creditor  had  laid  hold  of  all  of  the  bankrupt's  effects,  it 
would  be  a  great  absurdity  for  the  same  person  to  be  permitted  to 
arrest  him  likewise."  In  regard  to  the  creditor  having  made  an 
election,  his  Lordship  ruled,  in  Ex  parte  Ward,  1  Atk.  153,  that  a 
petitioning  creditor  determines  his  election  by  taking  out  a  commis- 
sion, and  cannot  sue  the  bankrupt  at  law,  though  for  a  debt  dis* 
tinct  from  what  he  proved. 

In  Ex  parte  Ward,  1  Atk.  153,  it  was  also  ruled  that  a  petitioning 
creditor's  right  of  election  does  not  exist  after  the  bankrupt 
[  *  123  ]  has  received  his  certificate ;  and  when  the  creditor  has  *  al- 
ready proceeded  at  law,  he  is  not  at  liberty  to  come  in  and 
prove  his  debt  under  the  commission,  without  relinquishing  his 
proceedings  at  law,  unless  by  order  of  the  great  seal,  for  the  pur- 
pose of  giving  his  assent  or  dissent  to  the  certificate.  In  Capon's 
case,  1  Atk.  219,  Lord  Hardwicke  declared,  ''it  was  by  no  means  to 
be  done  that  a  creditor  was  to  receive  a  proportionable  benefit  under 
the  commission,  and  still  pursue  the  bankrupt's  person  at  law;" 
and  he  would  not  permit  the  creditor,  in  that  case,  who  had  pro- 
ceeded at  law  after  he  had  received  two  dividends,  to  assent  to  or 
dissent  from  the  bankrupt's  certificate,  until  he  had  refunded  the 
dividends  he  had  taken  under  the  commission.  In  Lindsay's  case, 
1  Atk.  220,  he  petitioned  to  be  discharged  from  a  commitment  at 
the  suit  of  his  creditor,  Henkle,  who  had  proved  his  debt.  '  The 
lord  chancellor  said  the  creditor  must  either  waive  his  proof  under 
the  commission,  or  make  his  election  to  proceed  under  it;  but,  not- 
withstanding, if  he  elects  to  proceed  at  law,  he  may  still  assent  or 
dissent  to  the  certificate. 

In  Dorvillier's  case,  his  creditor  had  proved  a  debt  for  £800 
under  the  commission,  and  being  the  majority  in  value  of  all  the 
creditors,  had  chosen  himself  assignee^  as  he  had  the  right  to  do 
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under  the  statute.  He  brought  an  action  at  law  for  the  debt 
which  he  had  proved  against  the  bankrupt.  The  bankrupt  peti- 
tioned that  his  creditor  should  make  his  election  to  proceed  under 
the  commission  or  to  proceed  at  law.  The  lord  chancellor  doubted 
whether,  by  choosing  himself  assignee,  was  not  making  an  elec- 
tion; but  upon  the  creditor's  having  elected  to  proceed  at  law,  he 
discharged  him  as  a  creditor  under  the  commission,  but  still  allowed 
him  to  assent  or  dissent  to  the  bankrupt's  certificate. 

In  Aylott  V,  Harford  &  Bichards,  bail  of  Lowe,  2  Blackstone's 
Reports,  131T,  the  creditor  had  proved  his  debt  under  the  com- 
mission, and  had  voted  in  the  choice  for  assignees^  and  had  subse- 
quently made  an  agreement  with  the  bankrupt  that  he  should  keep 
open  his  hotel  for  business.  The  bankrupt  absconded.  The  cred- 
itor brought  an  action  against  the  bail  of  the  bankrupt,  contending 
that,  as  Lowe  had  absconded,  he  had  forfeited  the  protection  of  his 
commission,  and  that  the  bail  was  to  follow  the  fate  of  his  principal. 
De  Grey,  C.  J.,  refused  to  fix  the  bail,  and  said,  there  are  some  in- 
stances in  which  the  court  of  chancery  permits  a  creditor  to  do  cer- 
tain acts,  such  as  proving  his  debt  and  voting  for  assignees,  with- 
out binding  him  to  come  under  the  commission  and  renounce  his 
legal  remedy.  But  the  plaintiff  has  gone  much  further,  especially 
by  the  transaction  of  the  25th  of  August.  He  has  made  his  elec- 
tion, has  acquiesced  under  the  commission,  and  he  shall 
*not,  on  a  subsequent  unforeseen  event,  at  the  distance  of  [  *  124  ] 
twelve  months,  desert  the  commission,  and  come  on  the 
bail  by  surprise.    (White  ex  parte,  2  Ves.  Bep.  9;  2  Bro.  C.  C.  114.) 

These  citations,  then,  show  how  the  comprehensive  equity  of  Lord 
Hardwicke,  upon  an  indefinite  statute  of  George  II,  anticipated  the 
more  perfect  legislation  of  49  George  III,  c.  121,  s.  14,  and  that  of 
6  George  IV,  c.  16,  s,  59,  upon  the  same  subject. 

The  first  provides,  **that  after  the  29th  June,  1809,  it  shall 
not  be  lawful  for  any  creditor,  who  has  or  shall  have  brought  any 
action  or  instituted  any  suit  against  any  bankrupt  in  respect  of  any 
demand  which  arose  prior  to  the  bankruptcy,  or  which  might  have 
been  proved  as  a  debt  under  the  commission,  to  prove  a  debt  under 
such  commission  for  any  purpose  whatever,  or  to  have  the  claim  of 
debt  entered  upon  the  proceedings  under  such  commission,  without 
relinquishing  such  action,  a  suit,  and  all  benefit  from  the  same; 
and  that  the  proving  or  claiming  a  debt  under  a  commission  by 
any  creditor  shall  be  deemed  an  election  by  such  creditor  to  take 
the  benefit  of  such  commission  with  respect  to  the  debt  so  proved 
or  claimed  by  him."  The  statute  of  George  IV  is,  "that  no  cred- 
itor who  has  brought  an  action  or  instituted  a  suit  for  a  demand 


314         SUPREME  COURT  OF  THE  UNITED  STATES. 

The  Commercial  Bank  of  Uanchester  v.  Backner. 

arising  prior  to  the  bankruptcy,  or  which  might  have  been  proved, 
shall  prove  a  debt  or  enter  a  claim  for  it,  without  relinquishing 
such  action  or  suit,  and  all  benefit  from  the  same,  the  proving  a 
debt  or  entering  a  claim  to  be  deemed  an  election/'  Our  statute 
is  as  comprehensive  as  either  of  those,  and  was  taken  from  them, 
though  not  expressed  in  the  same  words.  Indeed,  the  three  are  an 
embodiment  of  the  decisions  of  the  courts  which  were  made  from 
Lord  Hardwicke's  time  in  the  administration  of  the  bankrupt  law; 
and  the  construction  of  the  English  statutes  in  their  courts  since 
has  been  in  conformity  with  the  earlier  decisions. 

In  Adames  v.  Bridge,  (8  Bingh.  Rep.  314,)  in  an  action  of  debt 
upon  a  bond,  in  which  a  rule  nisi  had  been  obtained  to  stay  pro- 
ceedings commenced  in  1831,  it  appeared  by  an  afiidavit  that  the 
defendant  had  been  a  bankrupt  in  1816,  and  that  the  plaintiff  had 
elected  to  prove  under  the  commission  sued  out  at  that  time.  Tin- 
dall,  C.  J.,  ruled  that  plaintiff,  having  proved  under  a  commission 
of  bankruptcy  in  1818,  was  estopped  to  sue  for  the  same  debt  after 
the  passing  of  6  George  IV,  c.  16,  though  that  repeals  49  George 
III,  c.  121,  and  makes  proof  of  a  debt  an  election  not  to  sue.  The 
chief  justice  added,  the  fallacy  in  the  argument  is  in  considering 
the  election  to  prove  as  an  incomplete  act.  It  was  a  complete  act 
to  effect  a  discontinuance,  and  after  such  a  lapse  of  time, 
[  *  125  ]  the  rule  must  be  *  discharged  with  costs.  In  some  of  its 
features,  that  case  is  not  unlike  that  which  we  have  been 
considering. 

Joseph  ex  parte  (18  Ves.  340)  establishes  the  same  principle; 
also,  Dickson,  (1  Rose,  98;)  Boslock's  case,  (1  Dea.  and  Chit.,) 
the  same.  A  like  interpretation  has  been  given  to  the  fifth  section 
of  the  act  of  19th  August,  1841,  by  Chief  Justice  Tenney,  (in  31 
Maine  Rep.  192,)  in  the  case  of  Humphrey  and  Small,  and  by  Mr. 
Justice  Hardy,  in  the  case  of  Buckner  &  Stanton  v.  Calcote,  (in 
28  Miss.  390.)  Both  are  able  constructions  of  the  statute  of  the 
19th  August,  1841,  from  the  statute  itself,  and  they  command  our 
entire  assent. 

Our  conclusions  in  this  case  are,  that  the  circuit  courts  of  the 
United  States  have  not  jurisdiction  to  annul  or  vacate  the  discharge 
and  certificate  in  bankruptcy  obtained  in  the  district  court,  upon 
imputations  of  fraud  done  in  contemplation  of  bankruptcy  by  the 
bankrupt;  or  to  give  relief,  either  at  law  or  in  equity,  in  a  suit 
brought  by  a  creditor  who  had  proved  his  debt  under  the  commis- 
sion, who  had  assented  to  the  bankrupt's  discharge  and  certificate, 
and  who  has  taken  a  dividend  out  of  the  bankrupt's  estate.  These 
conclusions  relieve  the  case  of  all  difficulty,  and  make  it  unneces- 
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sary  for  -us  to  discuss  any  of  the  other  points  which  were  made  by 
counsel  on  either  side  in  the  argument. 

We  add  a  word  more.  It  was  frequently  urged  in  the  argument, 
by  the  counsel  for  the  complainants,  that  the  demurrer  of  the  de- 
fendant was  a  confession  of  the  frauds  alleged  in  the  bill,  and  that 
therefore  the  circuit  court  had  jurisdiction  to  give  relief. 

Our  view  of  that  demurrer  is  different.  It  is  only  a  confession 
of  all  facts  wdl  pleaded,  but  in  this  bill  none  were  so;  the  power 
of  the  court  to  give  relief,  and  of  the  complainants  to  bring  a  suit, 
either  at  law  or  in  equity,  for  the  original  debt  which  they  had 
proved  in  bankruptcy,  having  been  mistaken. 

The  dismission  of  the  bill  by  the  court  below  is  affirmed. 

Mr.  Justice  Nblson  concurs  in  the  result  of  the  opinion  of  the 
court  in  this  case. 


James  B.  Tkllbr  and  Thomas  W.  Swinnbt,  Plaintiffs  in  Error,  v. 

Jonathan  T.  Pattbn  and  John  J.  Lanb. 

20  H.  125. 
Evidence — Declarations  of  Pabtt. 

1.  Where  the  qaestion  was  whether  one  of  the  defendants  was  partner  with  the  other, 
his  declarations  that  he  was,  made  to  third  persons,  were  admissible;  also  his  decla- 
rations to  the  plaintiffs  that  he  was  not.  But  these  latter,  made  when  plaintiffs 
were  not  present,  are  inadmissible. 

2.  Notwithstanding  his  declarations  to  plainliffii  that  he  was  not  a  partner,  it  was 
properly  left  to  the  jury  to  say  whether  he  was  in  fact  a  partner  or  not  on  the  whole 
evidence. 

This  is  a  writ  of  error  to  the  circuit  court  for  the  district  of  Indi- 
ana.    It  is  fully  stated  in  the  opinion. 

Mr.  Crawfordy  for  plaintiffs  in  error. 

Mr.  0.  U.  Smith,  for  defendants. 

*  Mr.  Justice  McLean  delivered  the  opinion  of  the  court.  [  *  126  ] 

This  case  is  brought  here  by  a  writ  of  error  from  the 
circuit  court  for  the  district  of  Indiana. 

It  is  an  action  of  assumpsit  on  four  promissory  notes  signed  by 
Thomas  B.  Teller  &  Co.  A  verdict  was  rendered,  and  a  judgment 
entered,  for  $2,719.40. 

Certain  rulings  of  the  court  on  questions  of  evidence  which  were 
made  during  the  trial,  and  to  which  exceptions  were  taken,  present 
the  points  for  cpnsideration. 
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Evidence  was  given  to  prove  the  partnership  of  Swinney  with 
Teller,  which  was  denied,  and  which  was  the  only  controverted  fact 
in  the  case.  Thomas  P.  Anderson,  a  witness,  stated  that  in  April, 
1852,  he  introduced  Swinney  to  divers  merchants  in  the  city  of  New 
York,  including  the  plaintiffs,  as  a  person  wishing  to  buy  goods 
for  Fort  Wayne,  as  the  father-in-law  of  Teller,  and  the  capitalist 
of  the  concern,  which  was  not  denied  by  Swinney.  Several  other 
witnesses  gave  evidence  conducing  to  prove  that  Swinney  was  a 
partner  of  Teller,  and  had  by  his  declarations  and  conduct  at  Fort 
Wayne  on  divers  occasions,  in  1852  and  1853,  held  himself  out  to 
the  world  as  a  partner  of  Teller,  who  was  then  doing  business  as  a 
merchant,  and  that  Swinney  had  suffered  Teller  to  hold  him  out 
as  such. 

It  was  further  proved,  by  the  book-keeper  of  the  plaintiffs,  that 
Swinney  was  in  New  York  in  June,  1854,  a  period  prior  to  the 
extension  of  the  notes  sued  on,  and  in  conversation  with 
[  *  127  ]  *  Patten  and  Lane,  the  plaintiffs,  he  admitted  that  he  was 
a  partner  of  Teller  &  Co.,  in  the  house  at  Fort  Wayne. 
About  the  same  time,  two  of  the  daughters  of  Swinney  testified 
that  their  father  stated,  at  the  Astor  House,  in  New  York,  to  Pat- 
ten, one  of  the  plaintiffs,  that  he  was  not  a  partner  of  Teller. 

The  defendants  then  offered  several  depositions,  conducing  to 
prove  that  Swinney,  on  his  way  to  New  York,  with  Solomon  D. 
Bayless,  to  purchase  goods,  &c.,  and  to  whom  he  said  that  he  was 
not  to  be  a  partner  with  Teller,  who  was  his  son-in-law,  that  he 
intended  to  purchase  a  small  stock  to  start  him  in  business,  but 
that  he  had  no  further  interest  or  connection  in  the  matter.  The 
same  statement  was  made  by  Swinney  to  several  persons  in  New 
York.  Witness  introduced  him  to  a  number  of  merchants  in  that 
city,  and  to  those  persons  he  did  not  represent  him  as  the  partner 
of  Teller.  This  was  before  Thomas  P.  Anderson  arrived  at  the 
city.  At  none  of  these  conversations  does  it  appear  that  plaintiffs 
were  present,  or  either  of  them.  Other  depositions  were  offered  to 
prove  that  on  the  trial  of  one  Michael  Dougherty  for  larceny,  at 
Fort  Wayne,  in  January,  1853,  Swinney  and  Teller  were  both 
witnesses,  in  the  absence  of  the  plaintiffs,  and  both  swore  that 
Swinney  was  not  a  partner  of  Teller's.  But  the  court,  on  objec- 
tion being  made,  overruled  the  depositions,  which  showed  the 
declarations  of  Swinney  made  to  different  individuals  at  different 
times,  in  the  absence  of  the  plaintiffs,  and  also  the  oaths  made  by 
Swinney  and  Teller  in  the  criminal  case  stated,  as  incompetent, 
but  the  evidence  of  the  twodaughters  of  Swinney  was  not  overruled. 

After  the  evidence  was  given,  and  the  argument  of  counsel  closed, 
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the  defendant's  counsel  requested  the  court  to  charge  the  jury,  if 
they  believed  from  the  evidence  that  in  June,  1854,  Swinney  told 
Patten,  in  New  York,  that  he  was  not,  and  never  had  been,  a  part- 
ner of  Teller,  the  plaintiffs  could  not  afterwards  deal  with  him  so 
as  to  bind  Swinney,  unless  proof  were  made  of  a  new  authority 
given  to  liim.  But  the  court  refused  to  give  the  instruction  prayed 
for,  and  said,  if  the  jury  were  satisfied,  from  the  evidence,  that 
Swinney  was  actually  a  partner  with  Teller  in  the  establishment 
at  Fort  Wayne,  his  declarations  to  the  contrary  to  Patten,  in  New 
York,  could  not  relieve  him  from  liability  in  this  action. 

An  exception  was  taken  to  the  instruction  refused  and  to  that 
which  was  given. 

The  instruction  given  on  the  evidence  before  the  jury  was  proper. 
It  was  the  province  of  the  jury  to  determine  the  weight  of  evidence 
before  them.  The  instruction  asked  by  the  defendant 
would  have  restricted  this  right,  as  it  would  have  *  thrown  [  *  128  ] 
out  of  the  case  the  evidence  of  the  plaintiffs.  The  jury 
might  believe  that  the  remarks  were  made  to  Patten  by  Swinney, 
in  the  presence  of  his  daughters,  **that  he  was  not,  and  never 
had  been,  a  partner  of  Teller,  at  Fort  Wayne,"  and  yet,  from  the 
plaintiff's  evidence,  find  them  to  be  untrue.  This  statement  is 
represented  to  have  been  made  in  1854,  some  two  years  after  the 
merchandise  had  been  purchased.  It  is  said  this  was  prior  to  the 
extension  of  the  notes;  but  that  is  immaterial,  as  the  partnership 
debt  had  been  long  before  incurred.  No  one  can  manufacture  evi- 
dence for  himself  in  such  a  case.  The  judge  treated  the  evidence 
fairly  by  submitting  it,  with  the  other  facts,  to  the  consideration  of 
the  jury. 

The  depositions  which  related  to  the  declarations  of  Swinney,  at 
different  times  and  occasions,  that  he  was  not  a  partner  of  Teller's, 
were  properly  suppressed ;  they  were  not  made  in  the  presence  of 
the  plaintiffs,  or  their  agent,  and  of  which  the  plaintiffs  could 
have  had  notice.  The  oaths  said  to  have  been  made  on  a  certain 
occasion,  by  Teller  and  Swinney,  belong  to  the  same  category. 

The  existence  of  the  partnership  at  Fort  Wayne  seems  to  have 
been  proved  to  the  satisfaction  of  the  jury.  The  firm  was  known 
by  the  name  of  Teller  &  Co.  This  was  the  admission  of  a  partner- 
ship in  their  course  of  dealing ;  and  if  Swinney  was  not  the  partner, 
it  would  have  been  easy  to  prove  who  was. 

The  ruling  of  the  court  in  the  admission  of  the  evidence  to  the 
jury,  and  the  exclusion  of  that  which  was  offered,  was  correct. 

The  judgment  of  the  circuit  court  is  a£Srmed,  with  costs. 
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J.  M.  Mattingly  and  Wife,  Appellants,  v.  John  H.  Boyd,  Admin- 
istrator, &c. 

20  H.  128. 
Garnishee — Interest. 

1.  Where  an  agent,  holding  money  of  his  principal,  is  attached  as  garnishee,  the  attach- 
ment proceedings,  while  pending,  may  be  pleaded  in  abatement  of  a  suit  by  the  prin- 
cipal ;  therefore  the  statute  of  limitations  does  not  rnn  daring  the  pendency  of  that  suit.' 

2.  Usually  no  interest  can  be  charged  against  the  garnishee  daring  that  time;  but  if  it 
is  shown  that  he  used  the  money  by  loaning  it,  he  is  liable,  when  the  attachment 
suit  is  dismissed,  for  interest  to  his  principal. 

« 

Appeal  from  the  circuit  court  for  the  district  of  West  Tennessee. 
The  whole  case  is  stated  in  the  opinion. 

Mr,  RdbinsoUy  for  appellant. 

No  counsel  for  appellee. 

[  *  130  ]  *  Mr.  Justice  Catron  delivered  the  opinion  of  the  court. 
Spencer  Roane  devised  to  his  grand-daughter,  Sarah 
Ann  Roane,  one  thousand  dollars.  She  was  a  minor,  residing  in 
Kentucky ;  and  Joseph  N.  Bylen,  her  stepfather,  was  her  guardian. 
Bylen  sued  Roane's  executors  for  the  money,  and  recovered  it  as 
guardian.  David  H.  Boyd  acted  as  the  agent  of  Bylen,  and  re* 
ceived  the  money  in  Virginia,  and  held  it  as  agent.  Fayette  Roane, 
the  father  of  Sarah  Ann,  owed  William  H.  Roane,  of  Richmond, 
Virginia,  a  thousand  dollars.  Bylen  was  Payette  Roane's  execu- 
tor; and  William  H.  sued  out  a  subpoena  and  filed  an  attaching 
creditor's  bill  in  the  superior  court  of  chancery  at  Lynchburg, 
against  Bylen  and  others,  to  which  David  H.  Boyd  was  a  party  de- 
fendant. The  main  purpose  of  the  bill  was,  to  restrain  the  money 
held  by  Boyd  for  Bylen  as  guardian,  in  Boyd's  hands,  until  Roane 
could  obtain  a  decree  against  Bylen,  and  enforce  payment  from 
Boyd  as  the  debtor  of  Bylen. 

Roane's  restraining  order  was  sued  out  and  executed  on  Boyd 
the  10th  day  of  October,  1827. 

May  4,  1829,  Boyd  answered  the  bill,  and  admitted  that  he  had 
received  $1,112  as  agent  of  Bylen,  guardian  of  Sarah  Ann  Roane, 
on  a  power  of  attorney,  "  which  money  he  intended  to  pay  over  to 
Bylen  as  guardian,  until  inhibited  by  the  process  of  the  court." 

The  suit  lingered  on  the  rules  at  Lynchburg  till  July  4,  1853, 
the  restraining  order  being  in  full  force  from  1827  to  1853.  In  the 
meantime,  Boyd  had  removed  to  Tennessee,  and  died  there  on  the 
25th  of  August,  1851 ;  and  about  two  months  thereafter,  John  H. 
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Boyd,  the  defendant  to  this  suit,  administered  on  David  H.  Boyd's 
estate;  and  on  the  5th  of  September,  1853,  this  suit  was  brought. 
The  main  defense  set  up  is,  the  acts  of  limitation  barring  actions 
in  Tennessee.  The  suit  was  brought  within  two  years  after  John 
H.  Boyd  administered,  and  therefore  the  act  barring  suits  against 
administrators  does  not  apply ;  and  the  only  question  is,  whether 
the  suit  is  barred  by  the  general  law  barring  actions  founded  on 
simple  contracts,  if  not  sued  for  within  three  years  next  after  the 
cause  of  action  accrued. 

*  The  settled  law  of  Tennessee  is,  that  where  an  agent  [  *  131  ] 
obtains  "money  of  his  principal,  and  converts  it  to  his  use, 
and  is  not  sued  until  three  years  elapse,  the  remedy  by  assump- 
sit is  barred.     (McGinnis  v.  Jack  and  Cocke,  Martin  and  Yer.  R. 
361 ;  Hawkins  v.  Walker,  4  Yer.  R.) 

It  is  also  settled  in  Tennessee,  that  where  the  statute  commences 
to  run,  it  runs  on,  unless  there  is  a  new  promise  within  three  years 
next  before  suit  is  brought ;  and  an  acknowledgment  by  the  defend- 
ant of  an  actual  subsisting  debt  due  to  the  plaintiff  within  the  three 
years  is  deemed  equivalent  to  new  promise,  as  the  law  raises  a  prom- 
ise to  pay  on  the  acknowledgment.  (Russell,  adm'r,  v.  Q-ass,  Mar- 
tin and  Yerger's  R.  270.)  This  acknowledgment  was  made  by 
Boyd,  in  1829,  by  his  answer,  filed  in  the  superior  chancery  court 
at  Lynchburg.  Had  Bylen  sued  him  at  law,  and  the  act  of  limita- 
tions been  pleaded,  the  statement  in  Boyd's  answer  would  have  been 
a  good  replication. 

The  question  then  comes  to  this — whether  Bylen,  as  guardian, 
or  Sarah  Ann  Roane,  after  she  became  of  age,  had  cause  of  action 
against  Boyd  whilst  the  suit  at  Lynchburg  was  pending?  The  act 
of  1819  (Virginia  Revised  Code,  4T4)  in  substance  provides,  that 
where  a  suit  in  chancery  is  prosecuted  against  a  defendant  who  is 
out  of  the  State,  and  against  a  defendant  within  the  State,  who  has 
in  his  hands  effects  of  or  is  indebted  to  the  absent  defendant,  the 
court  may  make  an  order,  and  require  surety,  if  it  shall  appear 
necessary,  to  restrain  the  defendant  within  the  Stat^e  from  paying 
the  debt  by  him  owing  to  the  absent  defendant;  or  the  court  may 
order  such  debt  to  be  paid  to  the  attaching  creditor,  upon  his  giv- 
ing sufficient  security  for  the  return  of  the  money  to  such  person, 
and  in  such  manner  as  the  court  shall  afterwards  direct. 

The  act  also  provides  how  the  absent  defendant  shall  be  notified 
by  publication ;  and  if  he  does  not  appear,  the  court  may  hear  the 
plaintiff's  proofs  of  the  justice  of  his  demand,  and  may  proceed  to 
take  the  bill  for  confessed,  and  to  decree  thereon  as  to  the  court  may 
seem  proper,  and  enforce  due  execution  of  the  decree. 
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The  court  did  not  require  security  from  Boyd  to  have  the  money 
forthcoming  according  to  a  decree,  that  might  be  subsequently 
made;  but  set  the  cause  down  for  hearing  against  him,  leaving  the 
money  in  his  hands. 

Bylen  never  answered,  but  urged  Boyd  by  letters  to  employ  coun- 
sel and  defend  the  suit,  and  to  send  him  the  money  if  the  bill  was 
dismissed;  and  thus  the  matter  stood  until  1853,  when  the  suit 
abated  by  William  H.  Roane's  death. 

As,  by  the  Virginia  attachment  law,  the  court  might 
[  *  132  ]  require  *  surety  of  the  garnishee,  to  restrain  him  from 
paying  the  money  in  his  hands  to  his  creditor,  pending 
the  attachment  suit,  or  order  it  to  be  paid  the  attaching  creditor, 
on  his  giving  surety  to  refund  if  the  suit  was  decided  against  him, 
it  follows  that  the  fund  was  in  custody  of  the  law,  and  that  the 
garnishee  could  not  be  sued  a  second  time;  so  that,  in  this  case,  if 
Bylen,  or  Miss  Roane,  had  sued  Boyd  pending  the  attachment  suit, 
he  or  she  could  have  pleaded  in  abatement  the  former  suit  pend- 
ing, to  the  same  effect  as  if  he  had  been  twice  sued  by  Bylen.  This 
is  plainly  inferable  from  the  face  of  the  statute ;  and  the  position 
is  supported  by  adjudged  cases  bo^h  in  England  and  in  this  coun- 
try. (Brooke  v.  Smith,  1  Salk.  280 ;  Embree  and  Collins  v,  Hanna, 
5  John.  R.  101 ;  Irvine  v.  The  Lumbermen's  Bank,  2  Watts  and 
Sargent,  208.)  The  same  rule  was  recognized  by  this  court  in  the 
case  of  Wallace  v.  McConnell,  13  Peters,  151.  Mr.  Drake,  in  his 
well-Considered  treatise  on  attachment,  (section  720,)  has  stated  the 
practice  in  different  States,  to  which  book  we  refer. 

We  are  of  opinion  that  Boyd's  holding  was  not  adverse  until  the 
suit  in  Virginia  was  ended;  and,  secondly,  that  neither  Bylen,  as 
guardian,  nor  Sarah  Ann  Roane,  after  she  became  of  a^e,  had 
cause  of  action  against  Boyd  for  retaining  the  money,  whilst  the 
suit  was  pending,  and  therefore  the  act  of  limitations  is  no  defense. 

The  next  question  is,  whether  Boyd  is  bound  to  pay  interest  on 
the  fund?  As  a  general  rule,  a  garnishee  is  not  bound  to  pay  in- 
terest, because  he  is  liable  to  be  called  on  to  pay  at  all  times.  (11 
Sargent  and  Rawle,  188 ;  Drake  Pr.  T25 ;  1  Washington  Va.  R.  149.) 

But  here  the  bill  alleges  that  he  used  the  money  as  his  own ;  and 
the  proof  is,  that  in  the  latter  part  of  November;  1826,  he  received 
the  money  as  agent  of  Bylen,  and  immediately  loaned  it  to  George 
Boyd,  his  father,  who  was  in  failing  circumstances,  and  shortly 
thereafter  became  insolvent.  As  this  was  an  appropriation  of  the 
money,  and  a  manifest  breach  of  trust,  David  H.  Boyd  was  bound 
to  account  with  interest. 

The  bill  only  claims  interest  from  the  time  the  attachment  proc- 
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ess  was  served,  up  to  the  time  of  David  H.  Boyd's  death ;  we  there- 
fore order  that  interest  be  calculated  from  the  23d  of  October,  1827, 
to  the  25th  of  August,  1851,  these  being  the  dates  from  and  to  which 
interest  is  claimed. 

In  June,  1826,  David  H.  Boyd  forwarded  an  account  to  Bylen  for 
the  money  he  had  expended  for  the  latter,  in  prosecuting  the  suit, 
at  Bichmond,  against  iSpencer  Roane's  executors,  including  one  hun- 
dred dollars  for  his  trouble  in  attending  to  the  business. 

*The  amount  claimed  is  $2  IH.39.  We  think  this  charge  [  *  13'3  ] 
is  reasonable,  and  order  it  to  be  deducted  from  the  principal 
sum  sued  for,  which  is  |1,112.?3,  and  leaves  $896.44  due  of  princi- 
pal, on  which  interest  after  the  rate  of  six  per  cent,  per  annum  will 
be  calculated,  from  23d  day  of  October,  1827,  up  to  the  25th  day  of 
August,  1851,  to  be  levied  of  the  goods  and  chattels  of  the  estate  of 
David  H.  Boyd  in  the  hands  of  his  administrator,  John  H.  Boyd, 
the  respondent,  to  be  administered. 

It  is  further  ordered,  that  the  decree  of  the  circuit  court  for  the 
district  of  West  Tennessee,  dismissing  the  bill,  be  reversed,  and 
that  the  cause  be  remanded  to  said  court,  for  further  proceedings  to 
be  had  therein. 


Charles  McMicken,  Appellant,  i;.  Frankun  Pbrin. 

20  H.  133. 

Appeal  from  Kxecutioh  of  Mandate. 

Where  the  circuit  coart  proceod?  to  enforce  a  decree  affirmed  in  this  conrt  hy  compel- 
ling a  conveyance,  no  appeal  lies  from  the  order  to  compel  it. 

Appeal  from  the  circuit  court  for  the  eastern  district  of  Louisiana. 
Same  case  reported  in  18  How.  508. 

The  new  matter  is  stated  in  the  opinion. 

Mr.  Taylor  moved  to  dismiss  the  appeal. 

Mr.  GiUett  opposed  the  motion. 

Mr.  Justice  McLean  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  the  circuit  court  for  the  eastern  district  of 
Louisiana. 

The  defendant,  Perin,  in  the  year  1848,  being  desirous  of  pur- 
chasing the  interests  the  Fletchers  had  in  a  plantation, 
with  *  the  improvements  thereon,  situated  in  the  parish  [  '*'  134  ] 
of  East  Baton  Rouge,  in  the  State  of  Louisiana,  applied 
to  Charles  McMicken,  a  relation  of  his,  living  in  Cincinnati,  Ohio, 
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to  loan  him  five  thousand  dollars  for  the  purchase^  which  he  agreed 
to  do;  and,  in  order  to  secure  McMicken,  it  was  agreed  that  he 
should  take  the  title  in  his  own  name  in  trust,  on  condition  that 
Perin  should  pay  him  the  money  advanced.  And  it  appears  that, 
under  various  pretenses,  McMicken  sought  to  hold  the  plantation 
as  his  property. 

A  bill  was  filed  by  Perin  for  a  specific  execution  of  the  contract, 
by  a  conveyance  to  him  on  the  payment  of  the  five  thousand  dollars 
borrowed. 

And  after  various  proceedings  were  had  and  testimony  examined, 
thd  court  decreed  that  Perin,  within  six  months,  shall  pay  McMickea 
the  sum  of  $7,266.30,  with  interest  thereon  at  the  rate  of  eight  per 
cent.,  from  the  date  until  paid;  and,  on  the  payment  thereof,  that 
McMicken  shall  convey  to  Perin  the  undivided  three-fourths  part 
of  the  plantation  aforesaid,  in  the  parish  of  East  Baton  Rouge. 
Subsequently,  the  time  for  the  payment  of  the  money  was  extended 
three  months.  But  this  order  was  afterwards  annulled,  and  an 
appeal  to  the  supreme  court  from  the  decree  was  granted. 

And  afterwards,  at  the  January  term,  1857,  on  filing  the  man- 
date of  the  supreme  court  of  the  United  States  aflSrming  the  decree 
of  the  circuit  court,  and  upon  showing  that  a  tender  had  been  made 
of  the  sum  of  money  specified  in  said  decree,  and  the  interest  there- 
on, by  said  Perin  to  said  McMicken,  according  to  the  terms  of  the 
decree,  to  wit,  the  sum  of  eight  thousand  seven  hundred  and  fifty- 
five  dollars,  which  sum  has  been  deposited  in  this  court  in  satisfac- 
tion of  said  decree  by  Perin,  and  upon  filing  the  affidavit  of  Perin 
that  McMicken  refuses  to  convey  the  premises  directed  by  said  de- 
cree, the  deed  being  herewith  filed,  it  is  therefore  ordered  that  said 
defendant,  Charles  McMicken,  do  show  cause,  on  Saturday,  the  17th 
instant,  at  10  o'clock  a.  m.,  why  an  attachment  should  not  issue  to 
enforce  compliance  with  said  decree. 

On  the  same  day  the  mandate  was  entered,  and  prior  to  its  entry 
it  was  proved,  by  the  affidavit  of  Perin,  that  a  tender  of  the  above 
sum  was  made  to  McMickqn,  which  he  refused. 

In  answer  to  the  rule  to  show  cause  why  an  attachment  should 
not  issue  against  him,  various  reasons  were  assigned,  all  of  which 
were  overruled  by  the  court,  and  an  attachment  was  ordered  to  issue 
to  compel  the  defendant  to  execute  a  conveyance,  as  directed  by  the 
decree ;  and,  further,  that  the  defendant  should  pay  the  costs  of  the 
rule.  From  this  decision  the  defendant  prayed  an  appeal 
[  *  135  ]  to  the  supreme  court,  which  *  was  allowed,  and  on  which 
bond  was  given.  This  is  the  appeal  now  before  us,  and 
which  a  motion  is  made  to  dismiss. 
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By  the  appeal  from  the  former  decree,  the  time  within  which  the 
money  was  required  to  be  paid  was  necessarily  suspended.  But  that 
decree  having  been  affirmed  by  the  supreme  court,  and  remanded  to 
the  circuit  court  to  be  carried  into  effect,  nothing  further  was  re- 
quired to  be  done.  The  tender  and  deposit  of  the  money  in  court 
was  all  that  Perin  was  required  to  do,  to  authorize  the  court  to 
attach  McMicken  for  a  contempt,  in  refusing  to  make  the  convey- 
ance. This  involved  no  new  question  or  decision,  but  was  the  ordi- 
nary means  of  enforcing  the  original  decree.  In  no  sense  was  this 
a  final  dectee  on  which  an  appeal  could  be  sustained.  It  is,  in 
effect,  the  same  as  ordering  an  execution  on  a  judgment  at  law, 
which  had  been  affirmed  on  error,  and  remanded  for  execution  to 
the  circuit  court.  It  has  been  held  that  an  order  of  sale  in  execu- 
tion of  an  original  decree  is  not  a  final  decree,  on  which  an  appeal 
will  lie.     (Keene  v.  Warren,  13  Peters,  439.) 

There  are  cases  in  which  a  second  appeal  may  be  taken,  but  it 
must  be  founded  on  a  procedure  subsequent  to  the  original  decree, 
and  in  a  matter  not  concluded  by  it. 

This  appeal  is  dismissed,  at  the  costs  of  appellant. 


Ann  C.  Smith,  Plaintiff  in  Error,  v.  Corporation  op  Washington. 

20  H.  135. 
Bauages  from  Gradino  Streets. 

1.  The  power  to  open  and  keep  in  repair  streets  and  alleys  given  to  a  city  includes  the 
power  to  establish  a  grade,  and  to  change  it  when  established. 

2.  For  the  exercise  of  this  power,  when  carefully  and  Bkillfnlly  done,  no  right  of  action 
accrnes  to  proprietors  of  adjoining  property  by  reason  of  this  change  of  grade  of  the 
streets. 

This  is  a  writ  of  error  to  the  circuit  court  for  the  District  of  Ckn 
lumbia.     The  case  is  sufficiently  stated  in  the  opinion. 

Mr,  OtUeit  and  Mr.  Cttshingy  for  plaintiff  in  error. 

Mr.  Carlisky  for  defendant. 

*  Mr.  Justice  Grier  delivered  the  opinion  of  the  court.  [  *  146  ] 
The  declaration  in  this  case  alleges,  in  substance,  that 
the  plaintiff  is  owner  of  a  lot  in  the  city  of  Washington,  fronting 
on  K  street ;  that  this  street  was  opened  in  front  of  her  lot  in  the 
year  1831,  and  became  a  traveled  street;  that  a  wall  had  been 
erected  in  front  of  the  lot,  to  protect  it ;  that  shade  trees  had  been 
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planted  ia  front  it;  that  a  sidewalk  had  been  laid;  '^that  defend- 
ants unlawfully y  wrongfully,  and  injuriously,"  cut  down  the  shade 
trees,  took  down  the  wail,  removed  the  pavement,  and  dug  down 
the  street  in  front  of  the  premises,  thereby  obstructing  and  injuring 
the  ingress  and  egress  to  plaintiff's  lot  and  the  buildings  thereon 
— injiiriDg  their  value,  depriving  her  of  the  shade  and  ornament 
of  the  trees,  and  compelling  her  to  pay  large  sums  of  money  to 
enable  her  to  use  and  occupy  her  house. 

It  must  bd  observed  that  the  gravamen  of  this  case  is  not  a  tres- 
pass on  the  property  of  the  plaintiff,  or  the  taking  down  a  wall  or 
removing  sliade  trees  thereon ;  nor  the  erection  of  a  nuisance  on  the 
public  highway;  nor  a  willful,  malicious,  or  oppressive 
[  *  147  ]  abuse  of  authority,  in  order  to  injure  the  plaintiff.  *  But 
the  declaration  charges  that  these  acts  of  defendants,  in 
reducing  the  level  of  the  street,  removing  trees,  pavement,  &c., 
were  done  *' unlawfully,  wrongfully,  and  injuriously." 

On  the  pleadings  and  evidence  in  the  case,  the  only  questions  of 
law  that  did  or  could  arise  on  it,  were — 

1st.  Whether  the  corporation,  defendant,  had  power  to  change 
the  grade  of  the  street,  or  acted  '^unlawfully  and  wrongfully  "  in 
80  doing ;  and, 

2d.  If  the  act  was  lawful,  were  the  defendants  bound  to  compen- 
sate the  plaintiff  for  the  injurious  consequences  to  her  property? 
.  1.  First,  then,  as  to  the  authority  of  the  corporation. 

It  is  unnecessary,  in  the  consideration  of  this  point,  to  recur  to 
the  early  history  of  the  foundation  of  the  city  of  Washington  ;  suf- 
fice to  say^  the  land  was  originally  conveyed  to  trustees,  '^to  be 
laid  out  as  a  federal  city,  with  such  streets,  &c.,  as  the  President 
shall  approve."  It  has  been  so  laid  out^  and  the  streets  dedicated 
to  the  public.  As  in  all  other  cities  and  towns,  the  legal  title  to 
the  public  streets  is  vested  in  the  sovereign,  as  trustee  for  the  pub- 
lic; and  consequently  in  this  District  they  can  be  regulated  only 
by  congress,  directly,  or  by  such  individuals  or  corporations  as  are 
authorized  by  congress. 

The  act  to  incorporate  the  city  of  Washington,  passed  May  15th, 
1820,  among  other  specific  powers  and  duties  enumerated  in  the 
seventh  section,  has  the  following :  **  To  open  and  keep  in  repair 
streets,  avenues,  lanes,  alleys,  &c.,  &c.,  agreeably  to  the  plan  of 
the  city." 

It  has  been  contended  that  this  power,  'Ho  open  and  keep  in 
repair,"  does  not  include  the  power  to  alter  the  grade  or  change 
the  level  of  the  land  on  which  the  streets,  by  the  plan  of  the  city, 
are  laid  out. 
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But  we  think  such  a  construction  of  this  clause  of  the  charter  iq 
entirely  too  narrow,  and  cannot  be  supported  as  consonant  either 
with  the  letter  or  spirit  of  the  statute.  It  is  the  evident  intention 
and  policy  of  this  statute  to  commit  to  this  corporation,  as  a  mu- 
nicipal organ  of  government,  whose  members  are  chosen  by  the 
citizens,  the  care,  supervision,  and  general  regulation  of  the  streets, 
as  in  other  cities  and  boroughs. 

Where  sums  of  money  have  been  specially  voted  by  congress  for 
the  improvement  of  the  city,  it  is  usual  to  order  it  to  be  expended 
under  the  supervision  of  the  President.  But  no  inference  can  be 
drawn  from  such  legislation,  that  congress  intended  to  retain  the 
whole  police  and  regulation  of  the  streets  to  itself,  so  as  to  require 
a  special  act  to  alter  the  grade  of  a  street,  or  that  the  President,  in 
addition  to  his  other  duties,  has  imposed  on  him  that  of 
street  commissioner  of  *  Washington.  The  city  corpora-  [  *  148  ] 
tion  has  the  trust  confided  to  them,  and  the  duty  imposed 
upon  them,  not  only  of  opening  the  streets  of  Washington,  but  of 
*'  keeping  them  in  repair." 

Streets  cannot  be  opened  and  kept  in  repair,  or  made  safe  or  con*- 
venient  for  public  use,  without  being  made  level,  or  as  nearly  so 
as  the  nature  of  the  ground  will  permit.  Hills  must  be  cut  down 
and  hollows  filled  up,  or,  in  other  words,  the  road  must  be  ^^ graded'* 
or  **  reduced  to  a  certain  degree  of  ascent  or  descent ;"  which  is  the 
proper  definition  of  the  verb  *'  to  grade."  If  the  duty  imposed  on 
the  corporation  requires  this  to  be  done,  the  power  must  be  coex- 
tensive with  the  duty.  If  charged  with  neglect  of  their  duty, 
as  public  officers  bound  to  keep  the  streets  in  repair,  it  would  not 
be  a  sufficient  excuse  to  allege  that  the  fences  and  obstructions  are 
removed,  and  therefore  the  street  is  '*  opened,"  or  that  it  has  been 
kept  in  as  good  ''repair"  as  it  was  found. 

A  court  of  quarter  sessions  would  probably  not  receive  a  defense 
founded  on  such  astute  philological  criticism  of  the  terms  of  the 
statute.  Nor  could  the  allegation  be  admitted,  that  having  once 
fixed  a  grade,  which  is  now  found  improper  and  insufficient,  the 
corporation  has  exhausted  its  power,  and  has  no  authority  to  change 
the  level  or  grade,  in  order  to  keep  the  street  in  repair.  As  the 
duty  is  a  continuing  one,  so  is  the  power  necessary  to  perform  it. 

2.  Having  performed  this  trust,  confided  to  them  by  the  law, 
according  to  the  best  of  their  judgment  and  discretion,  without 
exceeding  the  jurisdiction  and  authority  vested  in  them  as  agents 
of  the  public,  and  on  land  dedicated  to  public  use  for  the  purposes 
of  a  highway,  they  have  not  acted  "  unlawfully  or  wrongfully," 
as  charged  in  the  declaration.     They  have  not  trespassed  on  the 
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plaintiff's  property,  nor  erected  a  nuisance  injurious  to  it,  and  are, 
consequently,  not  liable  to  damages  where  they  have  committed  no 
wrong,  but  have  fulfilled  a  duty  imposed  on  them  by  law  as  agents 
of  the  public.  The  plaintiff  may  have  suffered  inconvenience  and 
been  put  to  expense  in  consequence  of  such  action ;  yet,  as  the  act 
of  defendants  is  not  '^  unlawful  or  wrongful,''  they  are  not  bound 
to  make  any  recompense.  It  is  what  the  law  styles  ^^  damnum 
absque  injuria."  Private  interests  must  yield  to  public  accommo- 
dation ;  one  cannot  build  his  house  on  the  top  of  a  hill  in  the  midst 
of  a  city,  and  require  the  grade  of  the  street  to  conform  to  his  con- 
venience, at  the  expense  of  that  of  the  public. 

The  law  on  this  subject  is  well  settled,  both  in  England  and  this 
country.  The  cases  are  too  numerous  for  quotation ;  a  reference  to 
one  or  two  more  immediately  applicable  to  the  questions  arising  in 

this  case  will  be  sufficient. 
[  *  149  ]  *  In  Callender  v.  Marsh,  (1  Pick.  417,)  the  defendant, 
as  surveyor  of  the  highways,  was  charged  with  digging 
down  a  street  in  Boston,  so  as  to  lay  bare  the  foundations  of  plain- 
tiff's house,  and  endanger  its  falling.  The  authority  under  which 
he  acted  was  given  by  a  statute  which  required  ^'  that  all  high- 
ways, town  ways,  &c.,  should  be  kept  in  repair  and  amended  from 
time  to  time,  that  the  same  may  be  safe  and  convenient  for  travel- 
ers." ''This  very  general  and  exclusive  authority,"  say  the  court, 
"would  seem  to  include  everything  which  may  be  needed  towards 
making  the  ways  perfect  and  complete,  either  by  leveling  them 
where  they  are  uneven  and  difficult  of  ascent,  or  raising  them 
where  they  should  be  sunken  and  miry."  It  was  held,  also,  that 
the  law  does  not  give  a  right  to  compensation  for  an  indirect  or 
consequential  damage  or  expense,  resulting  from  a  right  use  of 
property  belonging  to  the  public. 

In  Green  v.  The  Borough  of  Reading,  (9  Watts,  282,)  the  de- 
fendants, by  virtue  of  their  authority  to  ^^  improve  and  repair j* 
graded  the  street  in  front  of  plaintiff's  house  five  feet  higher  than 
it  had  been  before,  and  it  was  held  that  the  corporation  was  not 
liable  to  an  action  for  any  consequential  injury  to  plaintiffs  prop- 
erty, by  reason  of  such  improvement  or  change  of  grade  in  the  pub- 
lic street. 

In  the  case  of  O'Connor  v.  Pittsburg,  (18  Penn.  Rep.  187,)  a 
church  had  been  built  according  to  the  direction  of  the  city  regu- 
lator, and  by  a  grade  established  in  1829.  Afterwards,  in  pursu- 
ance of  an  ordinance,  the  grade  of  the  street  was  reduced  seventeen 
feet;   the  church  had  to  be  taken  down  and  rebuilt  on  a  lower 
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fouQclation,  at  a  damage  of  $4,000.  The  authority  givea  to  the 
city  was  ^^o  improve,  repair,  and  keep  in  order  the  streets,*'  &c. 

The  court  say,  ''We  had  this  case  reargued,  in  order  to  discover, 
if  possible,  some  way  to  relieve  the  plaintiff  consistently  with  law, 
but  grieve  to  say  we  can  find  none.  The  law  is  settled,  not  only 
in  Pennsylvania,  but  by  every  decision  in  the  sister  States,  except 
one. 

We  are  of  opinion,  therefore,  that  the  instructions  given  by  the 
court  below  on  these  points  were  correct,  and  affirm  their  judgment. 


Joseph  H.  Lton,  Plaintiff  in  Error,  v,  John  Bebtram  et  al, 

20  H.  149. 
Eescissioh  op  Cohtkaot — Statute  op  Limitation — Parties  to  Suit  ok  Joiht  Cou- 

TRAOT. 

1.  The  statute  of  the  State  reqairing  salts  to  be  brought  in  the  names  of  the  real  parties 
in  interest  is  complied  with  when  all  the  parties  are  joined  as  plaintiffs,  though  the 
specific  interest  of  each  is  not  set  out  in  the  petition  or  declaration. 

2.  A  plea  of  two  years'  limitation  is  not  good  where  the  contract  may  not  be  barred 
under  three  years,  unless  i:>  sets  out  such  a  contract  (namely,  parol)  as  wiU  be  barred 
by  two  years. 

3.  A  contract  for  the  purchase  of  a  cargo  of  wheat  is  so  far  an  entire  contract  that  the 
receipt  and  payment  for  a  part  of  it  will  prevent  the  purchaser  from  refusing  to 
receive  the  balance,  because  it  is  of  a  different  brand  from  that  mentioned  in  the  mem- 
orandum of  sale.    If  it  is  not  so  good,  he  may  sue  for  recoup  in  damages. 

This  is  a  writ  of  error  to  the  circuit  court  for  the  district  of  Cali- 
fornia. The  special  verdict  and  pleadings  on  which  the  alleged 
errors  are  founded  are  sufficiently  stated  in  the  opinion. 

Mr.  Brent  and  Mr,  Poe,  for  plaintiff  in  error. 

Mr,  Fessenden,  for  defendants. 

*  Mr.  Justice  Campbell  delivered  the  opinion  of  the  court.  [  *  160  ] 
This  suit  was  commenced  by  the  defendants  in  error, 
to  recover  the  price  for  a  cargo  of  flour,  bargained  and  sold  to 
t!ic  plaintiff  in  error,  in  the  city  of  San  Francisco.  The  judgment 
of  the  circuit  court  was  rendered  upon  a  special  verdict  in  favor  of 
the  plaintiffs  in  that  court.  The  verdict  finds  that  on  the  13th 
January,  1853,  the  plaintiffs,  and  Flint,  Feabpdy  &  Co.,  were, 
jointly,  the  owners  of  a  cargo  of  flour,  consisting  of  two  thousand 
barrels,  branded,  and  which  were  in  fact  Gallego,  then  being  on 
the  bark  Ork,  lying  at  a  public  wharf  in  San  Francisco,  and  com- 
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posing  its  entire  cargo  of  flour,  which  inspected  1,171  barrels  super- 
fine, and  229  bad. 

The  firm  of  Flint,  Peabody  &  Co.,  as  agents  and  part  owners, 
on  the  day  aforesaid,  concluded  the  following  agreement  with  the 
defendant: 

[  *  151  ]  *  San  Francisco,  January  13,  1853. 

Sold  this  day  to  Joseph  H.  Lyon,  esq.,  a  cargo  of 
Haxall  flour,  now  on  board  the  barque  Ork,  lying  in  this  harbor, 
being  about  two  thousand  barrels,  on  the  following  terms  and  con- 
ditions, viz:  Joseph  H.  Lyon,  esq.,  agrees  to  pay  Messrs.  Flint, 
Peabody  &  Co.,  thirty  dollars  per  barrel  for  such  as  shall  inspect 
superfine,  and  twentynseven  dollars  per  barrel  for  such  as  shall 
inspect  bad;  payment  to  be  made  as  it  may  be  delivered,  and  to  be 
received  and  paid  for  on  or  before  the  expiration  of  three  weeks 
from  date. 

If  Messrs.  Flint,  Peabody  &  Co.,  elect,  they  can  land  and  store 
the  flour  at  the  expiration  of  one  week,  or  so  much  as  may  remain 
on  board  at  that  time,  Mr.  Lyon  paying  storage  and  drayage 
expenses.  J.  H.  Lyon, 

Flint,  Peabody  &  Co. 

On  the  25th  January,  1853,  the  defendant  applied  to  Flint, 
Peabody  &  Co.,  for  fifty  barrels  of  flour,  so  purchased  by  him, 
by  a  written  order,  as  follows : 

San  FRANasco,  January  25,  1853. 
Messrs.  Flint,  Peabody  &  Co.,  will  please  deliver  Mr.  William 
R.  Gorham,  or  bearer,  fifty  barrels  of  flour,  out  of  the  lot  pur- 
chased from  the  ship  Ork,  and  oblige  J.  H.  Lyon. 

Paying  them  therefor  the  contract  price,  amounting  to  the  sum 
of  $1,500,  and  received  from  Flint,  Peabody  &  Co.,  the  following 
order : 

San  Francisco,  January  25, 1853. 
Captain  of  Barque  Ork:  Please  deliver  the  bearer  fifty  barrels 
superfine  flour,  and  oblige  Flint,  Peabody  &  Co. 

Fifty  barrels  of  Gallego  flour,  inspecting  superfine,  being  part 
of  said  cargo  of  flour  on  board  the  barque  Ork,  was  delivered  from 
the  barque  to  William  R.  Gorham,  a  baker,  to  whom  the  defend- 
ant had  sold  and  transferred  the  delivery  order  and  the  said  flour. 
When  the  order  was  made  for  William  R.  Gorham,  the  defendant 
r(;;)resented  that  the  flour  was  Haxall.  On  the  29th  January, 
1853,  the  defendant  sold  to  Dunne  &  Co.  fifty  barrels  of  flour. 
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which  he  represented  to  be  Haxall,  and  gave  the  following  order, 
bearing  date  on  that  day : 

Messrs.  Grey  &  Doane  will  please  deliver  Messrs.  Dunne  &  Co. 
*^        fifty  barrels  of  Haxall  flour  from  Ork.  J.  H.  Lyon. 

The  said  Dunne  &  Co.,  on  discovering  that  the  flour 
was  not  *  Haxall,  but  Gallego,  refused  to  take  it,  and  so  [  *  152  ] 
notified  the  defendant.  On  the  31st  of  January,  1853,  the 
defendant  made  further  application  for  one  hundred  barrels  of  flour, 
being  part  of  the  flour  so  purchased  as  aforesaid,  and  gave  his  check 
on  his  bankers  for  the  price,  and  received  the  following  delivery 
order  from  Flint,  Peabody  &  Co.,  bearing  that  date: 

Capt.  HutchingSf  Barque  Ork:  Please  deliver  to  J.  H.  Lyon,  or 
to  the  order  of  Grey  &  Doane,  one  hundred  barrels  superfine  flour, 
and  oblige,  &c. 

The  check  was  not  paid  on  presentation.  Upon  the  refusal  of 
Dunne  &  Co,  to  take  the  flour,  the  defendant,  on  learning  the  fact, 
notified  the  plaintiffs  that  he  would  not  take  the  flour,  and  counter- 
manded the  payment  of  the  check  he  had  given  for  the  one  hun- 
dred barrels  last  mentioned. 

On  the  3d  of  February,  1853,  the  plaintiffs  informed  the  defend- 
ant that  they  were  prepared  to  deliver  the  remainder  of  the  cargo, 
and  requested  the  defendant  i6  receive  it.  And  subsequently,  on 
the  same  day,  they  addressed  him  a  note,  in  which  they  advised 
him  they  would  sell  the  flour  on  the  5th  February,  at  public  auc- 
tion, for  his  account,  and  would  hold  him  responsible  for  the  differ- 
ence there  might  be  in  the  net  proceeds  of  the  proposed  sale  and 
the  contract  price,  and  for  charges  and  expenses,  he  (Lyon)  having 
declined  to  take  the  flour  under  the  contract.  All  the  flour  on  the 
banjue  was  of  the  brand  known  as  Gallego,  and  the  barrels  were 
branded  Gallego  in  printed  characters  from  two  to  two  and  one  half 
inches  in  length,  on  both  heads.  In  the  opinion  of  some  experts, 
there  existed  no  difference  in  the  quality  or  price  of  the  flour  of 
either  brand,  (Haxall  and  Gallego,)  each  inspecting  superfine;  but, 
in  the  opinion  of  other  experts,  there  was  a  difference,  some  prefer- 
ring the  one  brand  and  some  the  other. 

Subsequently  to  the  sale,  and  up  to  and  including  the  28th  Jan- 
uary, 1853,  Gallego  and  Haxall  flour  had  advanced  to  $35  per 
barrel  in  San  Francisco ;  and  between  that  and  the  5th  of  February 
the  price  of  both  declined  to  $18  per  barrel.  On  the  5th  of  Feb- 
ruary the  plaintiffs  caused  the  remainder  of  the  cargo  to  be  sold  at 
public  auction,  according  to  their  notice  to  the  defendant^  for  his 
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account,  and  at  a  great  reduction  of  price.  The  verdict  does  not 
find  any  fact  to  impugn  the  fairness  of  this  sale.  Before  this  suit 
was  commenced,  Flint,  Peabody  &  Co.,  assigned  their  interest  in 
this  suit  to  the  plaintiffs,  of  which  the  defendant  had  notice. 

The  verdict  is  silent  in  reference  to  the  negotiations  that  pre- 
ceded the  contract,  and  does  not  inform  us  whether  the 
[*153]  *cargo  was  at  any  time  visible  to  the  defendant;   nor 
does  it  discriminate  with  exactness  the  qualities  of  Haxall 
and  Gallego  flour,  or  affirm  that  there  is  any  specific  difference 
between  them. 

It  is  evident,  from  the  verdict,  that  the  error  in  the  description 
of  the  cargo  did  not  bear  on  the  substance,  or  on  any  substantial 
quality  of  the  subject  of  the  sale.  The  subject  of  the  sale  was  a 
cargo  of  flour  of  about  two  thousand  barrels,  on  board  of  a  vessel 
lying  at  a  wharf  in  the  city;  of  a  quality  to  be  ascertained  by  an 
inspection;  and  from  that  inspection,  and  not  from  the  brand,  the 
price  was  to  be  ascertained.  The  brands  Haxall  and  Gallego  are 
understood  to  refer  to  different  mills  in  Richmond,  Virginia,  at 
which  flour  is  manufactured.  The  verdict  sufficiently  determines 
that  the  difference  between  them  in  the  market  of  San  Francisco  is 
inappreciable,  at  least  by  the  mass  of  purchasers  and  consuml^rs. 
The  case  clearly  does  not  belong  to  that  class  in  which  the  subject- 
matter  of  the  contract  was  of  a  nature  wholly  different  from  that 
concerning  which  the  parties  to  the  contract  made  their  engage- 
ments. The  brand  on  the  exterior  of  the  barrels  of  flour  was  cer- 
tainly not  of  the  substance  of  the  contract.  (Young  v.  Cole,  3 
Ring.  N.  C.  724;  Gompertz  v.  Bartlett,  2  Ell.  and  B.  19  Verm. 
R.  202.) 

The  defendant  does  6ot  resist  the  fulfillment  of  his  agreement  for 
any  fraud ;  nor  does  the  verdict  impute  any  mala  fides  to  the  pl^^in- 
tiffs. 

The  case  rests  upon  these  facts.  There  was  a  sale  of  a  cargo  of 
flour,  at  a  price  dependent  upon  the  fact  whether  the  component 
j)arts  inspected  superfine  or  bad,  which  was  described  as  of  ono 
brand,  but  which  proved  to  be  of  another.  There  was  no  material 
difference  in  the  credit  of  the  brands,  and  the  market  price  of  the 
flour  was  but  little  affected  by  the  question  whether  the  brand  was 
qf  the  one  or  the  other  mill. 

A  portion  of  the  flour  has  been  delivered  to,  and  paid  for,  and 
consumed  by,  the  defendant.  He  made  no  offer  to  return  this  flour. 
The  flour  remained  in  the  Ork  from  the  13th  of  January  till  the 
31st  of  January,  subject  to  the  exigencies  of  the  contract.  During 
that  period,  there  was  no  complaint  on  the  part  of  the  defendant. 
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From  the  28th  of  January  till  the  5th  of  February,  when  the  refusal 
to  accept  the  remainder  of  the  flour  and  the  sale  of  it  on  account 
took  place,  the  price  of  flour  was  steadily  declining. 

It  may  be  admitted  that  the  description  of  the  flour  as  Haxall 
imported  a  warranty  that  it  was  manufactured  at  mills  which  used 
that  brand;  and  that  the  purchaser  would  have  been  entitled  to 
recover  the  amount  of  difierence  in  the  value  of  that  and  an  inferior 
brand.  (Powell  v.  Horton,  2  Bing.  N.  C.  668;  Henshaw  v,  Rob- 
bins,  9  Met.  83.) 

*  But  it  cannot  be  admitted  that  the  purchaser  was  enti-  [  *  154  ] 
tied  to  abandon  this  contract. 

In  the  note  to  Cutter  v.  Powell,  in  Smith's  Leading  Cases,  the 
anuotator  says:  **It  is  settled,  by  Street  v.  Blay,  and  Poulton  v. 
Lattimore,  where  an  article  is  warranted,  and  the  warranty  is  not 
complied  with,  the  vendee  has  three  courses,  any  one  of  which  he 
may  pursue.  1.  He  may  refuse  to  receive  the  article  at  all.  2.  He 
may  receive  it,  and  bring  a  cross  action  for  the  breach  of  the  war- 
ranty. 3.  He  may,  without  bringing  a  cross  action,  use  the  breach 
of  warranty  in  reduction  of  damages  in  an  action  brpught  by  the  ven- 
dor for  the  price."  The  aunotator  proceeds  to  say,  '*  that  it  was  once 
thought,  and,  indeed,  laid  down  by  Lord  Eldon,  in  Curtis  v.  Han- 
ney ,  3  Esp.  83,  that  he  might,  on  discovering  the  breach  of  warranty, 
rescind  the  contract,  return  the  chattel,  and,  if  he  had  paid  the 
price,  recover  it  back.  This  doctrine,  which  was  opposed  to  Wes- 
ton V.  Downes,  Doug.  23,  is  overruled  by  Street  v.  Blay,  2  B.  and 
Adol.  and  Gompertz  v,  Denton,  1  C.  and  Mee.  205  ;*  and  it  is  clear 
that,  though  the  non-compliance  with  the  warranty  will  justify  him 
in  refusing  to  receive  the  chattel,  it  will  not  justify  him  in  return- 
ing it,  and  suing  to  recover  back  the  price." 

The  second  and  third  propositions  of  this  learned  author  are 
indisputable,  and  have  received  the  sanction  of  this  court.  Thorn- 
ton V,  Wynn,  12  Wheat.  183,  as  modified  by  Withers  v.  Greene, 
9  How.  S.  C.  R.  213.  The  first  proposition,  concerning  the  right 
of  the  purchaser  to  reject  the  article  because  it  varies  from  the  war- 
ranty, is  an  open  question.  In  Dawson  v.  Collins,  10  C.  B.  R. 
527,  (70  E.  C.  L.  R,,)  the  judges  dissent  from  it.  The  chief  jus- 
tice expressed  his  favor  for  the  conclusion,  **that  the  buyer  has  no 
right  to  repudiate  the  article,"  because  it  did  not  correspond  to  the 
warranty;  and  Cresswell,  justice,  said,  **  Where  the  rule  is  of  an 
individual  and  specific  thing,  the  vendee  can  only  defend  himself, 
altogether,  against  an  action  for  not  accepting  it,  if  the  thing  be 
utterly  worthless,  as  in  Poulton  and  Lattimore;  or,  in  part,  by 
giving  the  breach  of  warranty  in  evidence  in  reduction  of  damages." 
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And  this  corrcflponds  with  the  conclusions  of  this  court  in  the  case 
of  Thornton  v.  Wynn,  12  Wheat.  183,  where  very  similar  language 
is  UKed. 

But  while  the  first  proposition  of  the  note  in  the  Leading  Cases 
is  a  matter  of  dispute,  there  is  none  in  respect^to  the  conclusion 
that  the  purchaser  who  has  received  and  used  the  article,  and  de- 
rived a  benefit  from  it,  cannot  then  rescind  the  contract.     This 

principle  is  stated  in  Hunt  v.  Silk,  5  East.  449,  in  which 
[*155]  Lord  EUenborough  says:  ''Where  a  contract  is  to  *  be 

rescinded  at  all,  it  must  be  rescinded  in  totOy  and  the  par- 
ties put  in  statu  quo,"  And,  ''if  the  plaintiff  might  occupy  the 
premises  two  days  beyond  the  time  when  the  repairs  were  to  have 
been  done  and  the  lease  executed,  and  yet  rescind  the  contract,  why 
might  he  not  rescind  it  after  a  twelvemonth  on  the  same  account? 
This  objection  cannot  be  gotten  rid  of.  The  parties  cannot  be  put 
in  statu  quo.*'  In  Perley  v.  Balch,  23  Pick.,  the  same  principle  is 
applied  to  contracts  of  sale  of  chattels.  The  court  say :  "The  pur- 
chaser cannot  rescind  the  contract,  and  yet  retain  any  portion  of 
the  consideration.  The  only  exception  is,  where  the  property  is 
entirely  worthless  to  both  parties.  The  purchasers  cannot  derive 
any  benefit  from  the  purchase,  and  yet  rescind  the  contract.  It 
must  be  nullified  in  toto  or  not  at  all.  It  cannot  be  rescinded  in 
part  and  enforced  in  part."  In  Burnett  v.  Stanton,  2  Ala.  R.  183, 
the  court  say:  "A  contract  cannot  be  rescinded  without  mutual 
consent,  when  circumstances  have  been  so  altered  by  a  part  execu- 
tion that  the  parties  cannot  be  put  in  statu  quo;  for  if  it  be  rescinded 
at  all,  it  must  be  rescinded  in  toto,"  To  the  same  effect  is  Christy 
V.  Cummins,  3  McLean  R.  386;  2  Hill  N.  Y.  R.  288,  per  C.  J. 
Nelson;  Kase  v.  John,  10  Watts,  107.  In  Thornton  t;.  Wynn,  12 
Wheat.  183,  this  court  say:  "That  if  the  sale  of  a  chattel  be  abso- 
lute, and  there  be  no  subsequent  agreement  or  consent  of  the  vendor 
to  take  back  the  article,  the  contract  remains  open,  and  the  vendee 
is  put  to  his  action  upon  the  warranty,  unless  it  be  proved  that  the 
vendor  knew  of  the  unsoundness  of  the  article,  and  the  vendee  tend- 
ered a  return  in  a  reasonable  time." 

If  the  verdict  had  found  that  the  defendant  had  sustained  any 
damage  from  the  difference  in  the  brands  on  the  flour,  the  price 
would  have  been  diminished  accordingly;  and  so  the  defendant 
might  have  been  indemnified  upon  an  action  commenced  by  him- 
self, alleging  a  breach  of  the  contract.  But,  without  considering 
whether  he  could  refuse  to  accept  any  portion  of  the  flour  for  the 
variance  from  the  letter  of  his  contract,  we  decide  that  he  lost  this 
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power  when  he  applied  to  have,  paid  for,  and  sold  the  parcels,  on 
'the  25th  and  Slst  of  January,  1853. 

The  defendant  pleaded  that  the  several  causes  of  action  in  the 
complaint  mentioned  did  not  accrue  within  two  years  before  the 
commencement  of  the  suit.  The  code  of  California  provides,  that 
**an  action  upon  any  contract,  obligation,  or  liability,  founded  upon 
an  instrument  of  writing,  except  those  mentioned  in  the  preceding 
section,  shall  be  brought  within  three  years,  and  within  two  years 
if  founded  upon  a  contract,  obligation,  or  liability,  not  in 
writing,  except  in  actions  on  an  open  *  account,  for  goods,  [  *  156  ] 
wares,  and  merchandises,  and  for  any  article  charged  in 
a  store  account."'  The  plea  of  the  defendant  does  not  allege  that 
the  cause  of  action  is  founded  upon  a  contract,  obligation,  or  lia- 
bility, not  in  writing,  nor  show  that  it  falls  within  the  limitation 
of  two  years,  as  pleaded.  The  complaint  is  framed  so  as  to  admit 
evidence  of  a  contract  in  writing  quite  as  well  as  an  oral  contract, 
and  the  evidence  shows  this  action  is  founded  on  a  written  contract. 
The  })lea  should  have  contained  an  averment  that  the  cause  of  action 
was  not  in  writing,  with  such  other  averments  as  to  show  that  the 
bar  of  the  statute  pleaded  was  applicable. 

A  plea  cannot  be  sustained,  which  rests  for  its  validity  upon  a 
supposed  state  of  facts  which  may  not  exist.  The  plea  must  be  an 
answer  to  any  case  which  may  be  legally  established  under  the 
declaration.  Winston  v.  The  Trustees'  University,  &c.,  &c.,  1  Ala. 
B.  124. 

It  was  objected  that  the  proof  shows  that  the  assignment  by 
Flint,  Peabody  &  Co.  was  made  to  the  plaintiffs  in  the  suit,  and 
that  the  declaration  alleges  that  they  assigned  their  interest  in  the 
claim  to  John  Bertram,  one  of  the  plaintiffs.  The  code  of  California 
requires  that  actions  shall  be  prosecuted  in  the  name  of  the  real  party 
in  interest,  and  that  all  parties  having  an  interest  in  the  subject  of 
the  action,  and  in  obtaining  the  relief  demanded,  may  be  joined  as 
plaintiffs.  The  plaintiffs  are  shown  to  be  the  parties  jointly  inter- 
ested in  the  subject  of  the  action,  and  in  the  claim  for  relief.  It 
is  quite  immaterial  in  what  proportions  they  may  be  concerned. 
Their  case  is  substantially  established,  when  their  joint  interest  is 
shown,  and  the  error  in  respect  to  the  degree  of  the  interest  of  the 
several  parties  is  not  such  a  variance  as  will  be  considered. 

Judgment  affirmed. 
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William  S.  Hungbrpoed,  Appellant,  v,  John  Sigerson. 

20  H.  156. 

Equitable  Jurisdictioit. 

Wbere  a  judgment  was  recovered  on  a  note  for  $10,000,  in  a  snit  by  the  payee  against 
the  payer,  eqaity  will  not  relieve  against  the  judgment  on  the  allegation  that  it  was 
given  for  a  debt  of  $4,000,  where  there  is  no  allegation  of  fraud  in  obtaining  the 
judgment,  nor  any  reason  for  not  making  defense  at  law. 

This  is  an  appeal  from  the  district  court  for  the  district  of  Wis- 
consin, and  the  case  is  stated  in  the  opinion. 

Mr,  Bradley^  for  appellant. 

Mr.  Cvshing  and  Mr,  GilUtt,  for  appellee. 

[  *  160  ]       *  Mr.  Justice  McLean  delivered  the  opinion  of  the  court. 
This  is  an  appeal  from  the  district  court  for  the  district 
of  Wisconsin. 

In  his  bill,  the  complainant  states  that  prior  to  the  Ist  of  Decem- 
ber, 1851,  he  had  numerous  business  transactions  with  the  defend- 
ant, who  had  made  advances  of  money  to  him  on  divers  occasions, 
and  payments  had  been  made  to  him  by  the  complainant.  In  a 
conversation  in  relation  to  their  accounts,  the  defendant  admitted 
the  complainant  was  indebted  to  him  only  in  about  the  sum  of  four 
thousand  two  hundred  dollars  ;  and  on  that  day  the  defendant  pro- 
posed to  the  complainant  that  he  should  execute  to  the  defendant  a 
promissory  note  for  the  sum  of  ten  thousand  dollars,  payable  one 
day  after  date,  which  he  wished  to  use  as  a  collateral  security  on 
which  to  raise  money  ;  and  he  agreed  not  to  sell  or  dispose  of  the 
same,  or  urge  the  complainant  for  the  payment  of  the  note,  but 
would  indulge  him  until  he  could  make  collections.  And  having 
unlimited  confidence  in  the  defendant,  and  feeling  under  many 
obligations  to  him  for  his  various  acts  of  kindness,  the  complain- 
ant made  and  delivered  to  the  defendant,  on  the  1st  of 
[*161]  *December,  1851,  a  note  of  hand  for  $10,000,  payable 
one  day  after  date,  to  the  order  of  John  Sigerson,  for 
value  received,  without  defalcation  or  discount,  negotiable  and  pay- 
able at  the  Bank  of  the  State  of  Missouri.  And  the  complainant 
avers  that  the  note  was  given  under  the  circumstances  and  for  the 
consideration  stated,  and  on  no  other  or  diiferent  account ;  that  since 
the  (late  first  above  stated,  he  and  the  defendant  have  had  no  deal- 
ings whatever. 

And  the  complainant  alleges  that  on  the  10th  of  August,  1852, 
the  defendant  caused  a  suit  to  be  brought  against  him  on  the  above 
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note,  and  on  the  11th  of  January,  1854,  a  judgment  was  recovered 
for  $11,258.33  and  costs.  And  the  complainant  says  the  judgment 
is  unjust,  in  so-far  as  it  exceeds  in  amount  the  sum  of  four  thousand 
two  hundred  and  seventy-five  dollars  and  interest. 

And  the  complainant  prays  the  defendant  may  be  enjoined  from 
collecting  such  part  of  the  judgment  as  exceeds  the  sum  he  owes 
to  tlie  defendant,  and  this  sum  he  offers  to  pay.  Numerous  inter- 
rogatories to  the  defendant  are  stated  in  the  bill,  designed  to  show 
the  money  transactions  between  them,  and  the  amount  due  by  the 
complainant  to  the  defendant. 

A  demurrer  was  filed  to  the  bill,  which,  on  argument,  was  sus- 
tained, and  the  bill  dismissed  at  the  costs  of  the  complainant,  on 
which  an  appeal  was  allowed. 

The  subject-matter  of  this  controversy  arises  out  of  mutual  deal- 
ings between  the  parties,  and  the  consideration  on  which  the  note 
stated  in  the  pleadings  was  given.  There  is  no  allegation  in  the 
bill  that  adequate  relief  could  not  he  had  at  law.  There  is  no 
charge  of  fraud,  or  that  the  note  had  been  assigned  contrary  to  the 
agreement ;  nor  that,  by  the  contrivance  or  unfairness  of  the  de- 
fendant, a  remedy  was  not  had  at  law  ;  nor  is  there  anything  in 
the  bill  from  which  the  court  can  infer  a  discovery  is  necessary  to 
reach  the  justice  of  the  case. 

Wliere  a  party  has  failed  to  make  a  proper  defense  at  law  through 
negligence,  equity  will  not  aid  him.  If  by  accident  or  fraud  such 
a  defense  has  been  prevented,  a  court  of  equity  may  grant  relief. 

When  the  decree  below  was  pronounced  on  the  demurrer,  the 
complainant,  by  application  to  the  court,  might  have  asked  leave 
to  amend  his  bill,  which  the  court,  as  a  matter  of  course,  would 
have  allowed.  But  he  prayed  an  appeal  to  this  court,  resting  his 
whole  case  on  the  bill.  And  as  it  contains  no  averments  authorizing 
relief  in  equity,  none  can  be  given. 

The  decree  of  the  district  court  is  affirmed. 


William  B.  Grant  et  ai.y  Appellants,  v,  Cornblius  Poillon  et  al. 

20  H.  162. 

Admibaltt  JuBiSDicTioir — Mabitixe  Cohtbaot. 

Where  a  number  of  persons,  as  partners  in  a  lumber  venture,  shipped  lumber  on  a 
vesiiel.  of  which  the  master  and  part  owner  was  also  a  partner  in  the  lumber,  and 
agent  for  its  sale,  a  suit  in  admiralty  cannot  be  sustained  by  the  owners  of  the  ves- 
sel, including  the  master,  against  the  other  partners  in  the  lumber,  for  a  balance  due 
for  freight.    It  is  a  case  for  a  court  of  equity. 
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TniR  was  an  appeal  from  the  circuit  court  for  the  southern  dis- 
trict of  New  York,  and  the  case  is  well  stated  in  the  opinion. 

Mr,  Goodrich,  for  appellants. 

Mr.  Donohue,  for  appellees. 

[  *  167  ]  *  Mr.  Justice  McLean  delivered  the  opinion  of  the  court. 
This  is  an  appeal  in  admiralty  from  the  circuit  court  for 
the  southern  district  of  New  York, 

The  libellants,  Qrant  and  others,  are  the  sole  owners  of  the  ship 
Constellation,  and  they  bring  an  action  of  affreightment,  civil  and 
maritime,  against  the  respondents,  and  allege  that  William  L.  Flit- 
ner  was  master  of  the  ship;  that  the  respondents  were  copartners, 
under  the  name  of  the  '* Constellation  Lumber  Company;"  and 
that,  on  or  about  the  12th  November,  1849,  they  agreed  to  ship  on 
board  the  Constellation,  then  lying  in  the  port  of  New  York, 
230,655  feet  of  lumber  and  29,700  cypress  shingles,  t^  be  delivered 
at  the  port  of  Valparaiso,  Sandwich  Islands,  or  San  Francisco,  unto 
the  above-named  Flitner,  or  his  assigns,  he  paying  the  freight  upon 
the  same.  The  ship  proceeded  on  her  voyage,  and  delivered  the 
lumber  and  shingles  unto  the  said  William  L.  Flitner,  at  San 

Francisco,  on  or  about  the  day  of ,  in  the  year  1850. 

That  there  was  due  for  the  freight  of  the  lumber,  with  primage, 
the  sum  of  $13,944.02,  of  which  sum  Flitner  paid  $11,494.93, 
which  were  the  net  proceeds  of  the  lumber,  leaving  a  balance  of 
$2,449.09  due  and  unpaid;  and  it  is  averred  that  Flitner,  acting 
as  consignee,  and  in  making  sale  of  the  lumber,  was  the  agent  of 
the  respondents,  and  a  decree  for  the  payment  of  this  balance  by 
the  respondents  is  prayed. 

The  respondents  deny  that  they  compose  the  company,  and  that 
Flitner  acted  as  their  agent,  &c. ;  and  they  say  that  the  lumber  was 
shipped  on  account  of  the  said  vessel  and  of  said  company,  the  said 
vessel  being  interested  in  said  company,  and  that  the  transaction 
was  a  partnership  one,  and  not  a  subject  of  jurisdiction  in  this 
court;  that  Flitner,  named  as  a  libellant,  was  and  is  interested, 
and  one  of  the  parties  in  the  ^'Constellation  Lumber  Company," 
and  is  a  proper  party  respondent  herein ;  that  the  subject-n^atter 
of  the  suit  is  not  within  the  admiralty  or  maritime  jurisdiction 
of  this  court,  and  of  which  it  has  no  cognizance. 

It  was  agreed  that  ten  persons  named — about  the  22d  of  Sep- 
tember, 1849 — of  whom  William  L,  Flitner  was  one,  constituted 
the  lumber  company,  each  individual  taking  one  share,  not  to  ex- 
ceed in  value  five  hundred  dollars,  with  the  exception  of  Flitner, 
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who  took  two  shares,  and  Hicks  and  Bailey  also  *took  [*168] 
two.  That  Flitner  was  the  agent  of  the  company  and  the 
consignee,  a  commission  of  five  per  cent,  to  be  paid  to  him;  that 
the  ship  Constellation  belonged  to  the  libellants,  and  that  Flitner 
was  master  and  part  owner ;  that  the  lumber  company  purchased 
the  cargo,  and  it  was  shipped  the  12th  November,  1849,  and  a  bill 
of  lading  was  signed  by  Flitner. 

The  proof  shows  that  the  lumber  was  sold  at  San  Francisco  for 
the  prices  stated,  and  that  the  proceeds  of  the  sale,  after  deducting 
commissions,  fell  short  of  paying  the  freight,  the  sum  named. 

The  j)rincipal  question  is,  whether  the  case  made  is  within  the 
admiralty  jurisdiction.  That  it  would  not  be  within  the  admiralty 
jurisdiction  in  England  is  clear.  In  general,  contracts  upon  land, 
though  to  be  executed  on  the  sea,  and  contracts  at  sea,  if  to  be  ex- 
ecuted on  the  land,  are  not  cognizable  by.  the  English  admiralty. 
There  are  some  exceptions  to  this  rule  in  that  country ;  but  none, 
it  is  believed,  which  affect  the  question  now  before  us.  There  are 
conflicting  decisions  as  to  the  admiralty  jurisdiction  in  England, 
and  also  in  this  country.  It  may  be  difficult,  if  not  impracticable, 
to  state  with  precision  the  line  of  this  jurisdiction,  but  we  may 
approximate  it  by  consulting  the  decisions  of  our  own  courts. 

In  the  case  of  Willard  v.  Dorr,  3  Mason,  91,  it  was  held,  "  no  suit 
for  services  performed  by  the  master,  as  a  factor,  or  in  any  other 
character  than  that  of  master,  is  cognizable  in  the  admiralty," 
And  again,  in  Plummer  v.  Will,  4  Mason  C.  R.  380,  it  was  said, 
*'a  contract  of  a  special  nature  is  not  cognizable  in  the  admiralty, 
merely  because  the  consideration  of  the  contract  is  maritime.  The 
whole  contract  must,  in  its  essence,  be  maritime,  or  for  compensa- 
tion for  maritime  service."  In  11  Peters,  the  Steamboat  Orleans 
V.  Phcebus,  it  was  said  the  admiralty  has  no  jurisdiction  in  matters 
of  account  between  part  owners.  And,  further,  *Hhe  jurisdiction 
of  courts  of  admiralty,  in  case  of  part  owners,  having  unequal  in- 
terests and  shares,  is  not,  and  never  has  been,  applied  to  direct  a 
sale  upon  any  dispute  between  them  as  to  the  trade  and  navigation 
of  the  ship  engaged  in  maritime  voyages,  properly  so  called."    {lb,) 

The  jurisdiction  of  courts  of  admiralty  is  limited,  in  matters  of 
contract,  to  those,  and  to  those  only,  which  are  maritime.     {lb,) 

An  agreement  by  the  master  of  a  vessel  to  pay  wages,  may  be 
sued  upon  in  the  admiralty ;  but  a  stipulation  in  the  same  contract 
to  pay  a  sum  of  money  in  case  the  voyage  should  be  altered  or  dis- 
continued, can  be  enforced  only  at  common  law.  (L.  Arira  v,  Man- 
waring,  Bee's  Rep.  199.)  The  admiralty  jurisdiction  of 
the  district  courts  of  the  United  States,  being  *  exclusive^  [  *  169  ] 
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cannot  be  extended  to  cases  of  law  or  equity,  cognizable  by  the  cir- 
cuit and  State  courts,  under  the  11th  section  of  the  judiciary  act. 
(1  Baldwin,  554.) 

A  contract  between  two  persons,  one  of  whom  had  chartered  a 
vessel,  whereby  he  was  to  act  as  master,  and  the  other  as  mate  of 
the  vessel,  and  the  two  were  to  share  equally  in  the  profits  of  the 
contemplated  voyages,  was  held  not  to  be  within  the  admiralty 
jurisdiction.  (The  Crusader,  Ware's  Rep.  437.)  A  distribution 
cannot  be  claimed  in  the  admiralty,  except  by  those  who  have  a 
lien.     (1  Pet.  Ad.  223.) 

The  lumber  company  was  formed  to  engage  in  an  enterprise  of 
shipping  lumber  to  San  Francisco.  Twelve  shares  were  taken  by 
the  company,  consisting  of  ten  persons,  each  having  one  share  of 
the  value  of  five  hundred  dollars,  and  two  of  them  had  two  shares 
each,  oneof  them  being  the  master  of  the  vessel.  He  was  also  a 
part  owner  of  the  vessel,  the  consignee  of  the  cargo,  and  had  a  right 
of  primage.  As  part  owner  of  the  vessel,  he  was  entitled  to  his 
share  of  freight;  and  as  being  a  member  of  the  lumber  company, 
having  two  shares  in  it,  he  was  proportionately  liable  for  the  freight. 
In  his  capacity  of  master  he  was  entitled  to  primage,  and  as  con* 
signee  he  was  also  entitled  to  compensation.  Now,  this  individual, 
in  interest,  is  both  plaintiff  and  respondent,  and  has  claims  in  his 
capacities  of  master,  consignee,  and  agent.  The  proceeds  of  the 
sale  of  tlie  cargo,  after  paying  commissions,  left  a  balance  due  for 
freight  of  $2,449.09. 

Here  is  a  complicated  account  to  adjust,  apportioning  the  loss  be- 
tween the  members  of  the  lumber  company,  exacting  from  them 
what  may  be  necessary,  not  only  to  pay  the  balance  of  freight  due, 
but  whatever  may  be  required  to  discharge  what  may  be  due  to  the 
master  as  part  owner  of  the  ship,  as  master,  consignee,  or  agent,  at 
the  same  time  holding  him  liable,  as  having  two  shares  in  the  lum- 
ber company.  And  in  an  enterprise  in  which  the  whole  of  the 
capital  has  been  sunk,  leaving  a  large  sum  due  for  freight,  it  would 
seem  that  some  inquiry  might  reasonably  be  made  into  the  conduct 
of  the  master  in  the  various  capacities  in  which  he  acted.  And  it 
is  probable  that,  to  settle  the  controversy,  a  procedure  against  tlie 
members  of  the  lumber  company  may  become  necessary,  to  compel 
them  to  contribute  respectively  and  equally  what  may  be  necessary 
to  meet  the  exigency.  It  is  clear  that  the  exercise  of  the  powers 
indicated  do  not  belong  to  a  court  of  admiralty,  but  are  appropri- 
ate to  a  court  of  chancery. 

The  decree  of  the  circuit  court  is  affirmed,  with  costs. 
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John  E,  Hyde  et  oZ.,  Plaintiffs  in  Error,  v.  Henry  L.  Stonb. 

20  H.  170. 
Statb  avd  Federal  Courts— Cohflict  of  Jusisdiotioit. 

1.  Plaintiffs  brought  sait  on  a  bill  of  exchange  in  the  State  court  against  defendant. 
The  suit  was  removed  to  another  State  court,  and  homologated  with  other  proceed- 
ings in  insolvency  against  defendant.  This  constitutes  no  vniid  plea  in  bar  or  abate- 
ment of  the  present  suit,  brought  afterwards  in  the  United  States  court. 

2.  The  question  of  notice  of  dishonor  of  the  bill  having  been  submitted  to  the  court 
without  a  jury,  its  decision  on  that  question  cannot  be  reversed  here. 

This  is  a  writ  of  error  to  the  circuit  court  for  the  eastern  district 
of  Louisiana.     The  case  is  fully  stated  in  the  opinion. 

Mr.  Benjamin^  for  plaintiffs  in  error. 

Mr.  Taylor^  for  defendant. 

*  Mr.  Justice  Campbell  delivered  the  opinion  of  the  court.  [  *  1Y3  ] 

The  defendant  in  error  instituted  his  suit  in  the  circuit 
court,  as  the  endorRee  of  a  bill  of  exchange,  payable  in  Boston,  of 
which  the  plaintiffs  in  error  were  drawers,  payees,  and  endorsers, 
and  which  bears  date  at  New  Orleans. 

The  defendants  answered  the  petition,  and  averred  that  the  plain- 
tiff was  a  citizen  of  Louisiana,  and  the  said  bill  of  exchange  a 
Louisiana  contract,  and  governed  by  the  law  of  that  State.  That 
the  plaintiff  resided  in  Louisiana  when  the  defendants  surrendered 
their  property  in  insolvency  in  the  third  district  court  of  New 
Orleans,  and  to  the  proceedings  therein  the  plaintiff  became  a 
party.  That,  subsequently  thereto,  the  said  plaintiff  instituted  a 
suit  on  the  said  bill  of  exchange  in  the  fifth  district  court  of  that 
city,  and,  on  an  exception  filed  by  the  defendants,  informing  that 
court  of  those  facts,  the  same  was  sustained,  and  the  said  suit-  was 
transferred  to  the  third  district  court  of  New  Orleans,  and  made 
part  of  the  aforesaid  insolvent  proceedings  therein;  by  which  the 
right  of  plaintiff  to  have  and  maintain  this  action  in  the  circuit 
court  is  barred,  and  the  question  has  become  res  judicata. 

With  this  exception  to  the  jurisdiction  of  the  court,  the  defendants 
filed  a  general  denial  of  their  indebtedness  to  the  plaintiff. 
The  cause  was  submitted  to  the  circuit  court  upon  *an  [*1T4] 
agreed  statement,  and  judgment  was  rendered  for  the 
plaintiff  without  the  intervention  of  a  jury. 

From  that  statement  it  appears  that  the  bill  was  duly  protested 
for  non- payment;  and  the  notary  in  Boston  certifies,  ^^I  sent  notice 
of  the  non-payment  to  the  drawers  and  first  endorsers,  requiring 
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payment  of  them,  by  mail,  to  New  Orleans,  on  the  day  of  the 
protest."  That  the  plaintiff  has  always  been  a  citizen  of  Mas- 
sachusetts; that  his  family  resided  there,  and  he  had  a  commercial 
establishment  there;  that  he  is  a  partner  in  a  commercial  estab- 
lishment at  New  Orleans,  and  generally  spent  a  portion  of  the 
winter  months  in  that  city,  and  then  returned  to  Massachusetts; 
and  that  this  bill  was  purchased  in  the  city  of  New  Orleans,  on  his 
own  account.  It  further  appears  that  the  plaintiff,  before  the  com- 
mencement of  this  suit,  sued  the  defendant  in  the  fifth  district  court 
of  New  Orleans  on  this  bill ;  that  the  defendant  appeared  and 
Answered  that  the  fifth  district  court  had  do  jurisdiction,  because 
the  defendant  had  made  a  surrender  of  his  property  to  his  creditors 
in  the  third  district  court  of  New  Orleans,  which  surrender  had 
been  accepted,  and  all  proceedings  stayed  against  him ;  and  that 
the  plaintiff  was  put  upon  his  schedule  as  a  creditor ;  and  he  prayed 
that  the  suit  of  the  plaintiff  be  transferred  and  cumulated  with  the 
insolvency  proceedings  in  the  third  district  court  in  NeW' Orleans; 
that  thereupon  the  fifth  district  court,  before  the  commencement  of 
the  present  suit,  decreed  that  the  exception  herein  filed  be  main- 
tained, and  the  costs  paid  out  of  the  mass  of  the  property  surren- 
dered. It  further  appears  that  the  plaintiff  performed  no  act  to 
make  himself  a  party  to  the  proceedings  in  insolvency  in  the  third 
district  court,  and  that  no  notice  of  those  proceedings  had  ever 
been  served  on  him;  but  that  the  bill  of  exchange  described  in  his 
petition  was  enumerated  among  his  debts,  and  the  firm  of  H.  L. 
Stone  &  Co.,  of  New  Orleans,  which  was  supposed  to  be  the  holder 
of  the  bill,  was  placed  on  the  schedule  among  the  other  creditors 
of  the  insolvents. 

The  question  whether  a  foreign  bill  of  exchange,  sold  by  a  mer- 
chant in  New  Orleans  to  a  person  who  has  a  commercial  house 
there,  but  whose  domicile  is  at  the  place  where  the  bill  is  payable, 
and  where  he  resided  when  the  proceedings  in  insolvency  were  insti- 
tuted, is  affected  by  them  when  he  does  not  make  himself  a  party 
to  those  proceedings,  is  not  involved  in  this  case.  The  defend- 
ant did  not  plead  the  pendency  of  those  proceedings,  or  the  decree 
of  the  third  district  court,  as  a  bar  to  the  present  suit,  or  afford 
any  proper  description  of  them  to  raise  that  question.  The  excep- 
tion of  the  defendant  is,  that  certain  proceedings  pending 
[*175]  in  the  third  district  court  were  "*"  successfully  pleaded  in 
the  fifth  district  court  of  New  Orleans,  as  a  cause  for  the 
removal  of  a  suit  commenced  by  the  plaintiffs  against  the  defend- 
ants in  that  court  to  the  other,  and  that  the  decision  of  the  fifth 
district  court  upon  that  plea  ought  to  preclude  the  plaintiff  from 
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maintaining  this  suit  in  the  circuit  court  of  the  United  States.  But 
this  court  has  repeatedly  decided  that  the  jurisdiction  of  the  courts 
of  the  United  States  over  controversies  between  citizens  of  different 
States  cannot  be  impaired  by  the  laws  of  the  States,  which  prescribe 
the  modes  of  redress  in  their  courts,  or  which  regulate  the  distribu- 
tion of  their  judicial  power.  In  many  cases^  State  laws  form  a  rule 
of  decision  for  the  courts  of  the  United  States,  and  the  forms  of  pro- 
ceeding in  these  courts  have  been  assimilated  to  those  of  the  States, 
either  by  legislative  enactment  or  by  their  own  rules.  .  But  the 
courts  of  the  United  States  are  bound  to  proceed  to  judgment,  and 
to  afford  redress  to  suitors  before  them,  in  every  case  to  which 
their  jurisdiction  extends.  They  cannot  abdicate  their  authority 
or  duty  in  any  case  in  favor  of  another  jurisdiction.  (Suydam  v. 
Broadnax,  14  Pet.  67;  Union  Bank  i».  Jolly's  Adm'rs,  18  How, 
503.) 

It  follows,  therefore,  that  the  decision  of  the  fifth  district  court 
of  New  Orleans,  transferring  the  suit,  commenced  by  the  plaintiff 
on  his  bill  against  the  defendants,  in  that  court,  and  directing  it 
to  be  cumulated  with  the  proceedings  in  bankruptcy  which  were 
pending  in  another  court  of  the  State,  did  not  disable  the  plaintiff 
from  commencing  a  suit  in  the  circuit  court,  nor  can  it  form  a  proper 
declinatory  exception  to  its  jurisdiction. 

The  plaintiffs  in  error  object,  that  the  evidence  before  the  circuit 
court  did  not  authorize  the  court  to  infer  that  they  had  notice  of 
the  dishonor  of  their  bill.  The  notary  states  that  he  sent  a  notice 
to  them,  at  New  Orleans,  on  the  day  that  the  protest  was  made. 
In  addition  to  this  evidence,  it  is  shown  that  the  bill,  after  its  ma- 
turity, was  enumerated  among  the  debts  of  the  plaintiff  in  error, 
on  the  schedule  that  was  returned  to  the  third  district  court ;  and 
that  they  successfully  pleaded  their  return  to  the  prosecution  of  a 
suit  by  the  defendant  in  error  in  another  court.  A  plaintiff  may 
prove,  by  admissions  of  a  defendant,  that  all  the  steps  necessary  to 
charge  him  as  an  endorser  or  drawer  of  a  bill  of  exchange  have  been 
taken.  Proof  of  a  direct  or  conditional  promise  to  pay  after  a  bill 
becomes  due,  or  of  a  partial  payment,  or  of  an  offer  of  a  composi- 
tion, or  of  an  acknowledgment  of  his  liability  to  pay  the  bill,  has 
been  held  to  be  competent  evidence  to  go  to  a  jury,  of  a  regular 
notice  of  the  dishonor  of  a  bill,  and  to  warrant  a  jury  in 
presuming  that  a  regular  notice  had  been  given.  *(Thorn-  [  *  176  ] 
ton  V.  Wynn,  12  Wheat.  183;  Kogers  v,  Stevens,  2  T.  K. 
713;  Patterson  v.  Beecher,  6  J.  B.  Moore,  319;  Campbell  v.  Web- 
ster, 2  M.  G.  Sc.  253;  Union  Bank  r.  Grimshaw,  15  La.  321;  3 
Mort.  N.  S.  318.)    The  effect  of  such  evidence  in  the  particular 
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case  must  be  determiDed  by  the  jury^  and  their  decision  cannot  be 
reviewed  by  an  appellate  court.    In  the  present  case,  the  matter  of 
fact  was  submitted  to  the  circuit  court,  and  its  determination  oa 
this  subject  cannot  form  the  ground  of  an  exception  here. 
Judgment  affirmed. 


EuGBNB  Leitensdorfbr  and  another,  Plaintiffs  in  Error,  v,  James  J. 

Webb. 

20  H,  176. 

MiLITABT    QOVERNHERT    IH    COKQITEBED    TeBRITORT — TRANSFER   OF   CaSES    TO    Nfilf 

Courts  organized  by  Law — Suit  by  Attachment. 

1.  It  is  a  necessary  incident  to  all  conquests  by  military  power  that  it  should  be  per- 
mitted to  organize  a  local  government  for  the  conquered  territory. 

2.  This  includes  the  power  to  establish  temporary  courts  for  the  administration  of 
jastice. 

3.  The  powers  of  these  courts  do  not  necessarily  terminate  with  the  cessation  of  hostil- 
ities, if  the  conquering  power  retains  the  sovereignty  of  the  conquered  territory. 

4.  Suits  pending  in  such  courts  may,  on  the  organization  of  civil  government,  be  tranit- 
ferred  by  statute  to  the  new  courts  so  organized. 

5.  A  traverse  of  the  allegations  of  the  affidavit  on  which  a  writ  of  attachment  is  issued, 
not  affecting  the  justice  of  the  claim,  is  usually,  and  in  this  instance,  a  plea  in  abate- 
ment, and  by  the  22d  section  of  the  judiciary  act  this  court  can  have  no  jurisdiction 
of  the  ruling  of  the  court  in  such  an  issue. 

Tffls  is  a  writ  of  error  to  the  supreme  court  of  the  territory  of 
New  Mexico;  and  the  case  is  fully  stated  in  the  opinion. 

Mr.  Cushing  and  Mr.  GiUett^  for  plaintiffs  in  error. 

Mr.  Pdky  for  defendant. 

Mr.  Justice  Daniel  delivered  the  opinion  of  the  court. 

This  case  is  brought  before  this  court  upon  a  writ  of  error  to  the 
supreme  court  of  the  territory  of  New  Mexico. 
[  *  177  ]  *Upon  the  acquisition,  in  the  year  1846,  by  the  arms 
of  the  United  States,  of  the  territory  of  New  Mexico,  the 
civil  government  of  this  territory  having  been  overthrown,  the 
officer,  General  Kearney^  holding  possession  for  the  United  States, 
in  virtue  of  the  power  of  conquest  and  occupancy,  and  in  obedience 
to  the  duty  of  maintaining  the  security  of  the  inhabitants  in  their 
persons  and  property,  ordained,  under  the  sanction  and  authority 
of  the  United  States,  a  provisional  or  temporary  government  for 
the  acquired  country.  By  this  substitution  of  a  new  supremacy, 
although  the  former  political  relations  of  the  inhabitants  were  dis- 
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solved,  their  private  relations,  their  rights  vested  under  the  gov- 
ernment of  their  former  allegiance,  or  those  arising  from  contract 
or  usage,  remained  in  full  force  and  unchanged,  except  so  far  as 
they  were  in  their  nature  and  character  found  to  be  in  conflict  with 
the  constitution  and  laws  of  the  United  States,  or  with  any  regula- 
tions which  the  conquering  and  occupying  authority  should  ordain. 
Amongst  the  consequences  which  would  be  necessarily  incident  to 
the  change  of  sovereignty,  would  be  the  appointment  or  control  of 
the  agents  by  whom  and  the  modes  in  which  the  government  of  the 
occupant  should  be  administered — this  result  being  indispensable, 
in  order  to  secure  those  objects  for  which  such  a  government  is 
usually  established. 

This  is  the  principle  of  the  law  of  nations,  as  expounded  by  the 
highest  authorities.  In  the  case  of  The  Fama,  in  the  5th  of  Robin- 
son's Rep.  p.  106,  Sir  William  Scott  declares  it  to  be  *Hhe  settled 
principle  of  the  law  of  nations,  that  the  inhabitants  of  a  conquered 
territory  change  their  allegiance,  and  their  relation  to  their  former 
sovereign  is  dissolved ;  but  their  relations  to  each  other,  and  their 
rights  of  property  not  taken  from  them  by  the  orders  of  the  con- 
queror, remain  undisturbed."  So,  too,  it  is  laid  down  by  Vattel, 
book  3d,  cap.  13,  sec.  200,  that  'Hhe  conqueror  lays  his  hands  on 
the  possessions  of  the  State,  whilst  private  persons  are  permitted 
to  retain  theirs;  they  suffer  but  indirectly  by  the  war,  and  to  them 
the  result  is,  that  they  only  change  masters."  In  the  case  of  the 
United  States  v.  Perchiman,  Y  Peters,  pp.  86,  87,  this  court  have 
said :  '^  It  may  be  not  unworthy  of  remark,  that  it  is  very  unusual, 
even  in  cases  of  conquest,  for  the  conqueror  to  do  more  than  to  dis- 
place the  sovereign,  and  assume  dominion  over  the  country.  The 
modern  usage  of  nations,  which  has  become  law,  would  be  violated, 
and  that  sense  of  justice  and  right  which  is  acknowledged  and  felt 
by  the  whole  civilized  world  would  be  outraged,  if  private  property 
should  be  generally  confiscated  and  private  rights  annulled.  The 
people  change  their  allegiance;  their  relation  to  their  sov- 
ereign is  dissolved ;  but  their  relations  to  each  other,  *and  [  *  178  ] 
i heir  rights  of  property,  remain  undisturbed."  (Vide  also 
the  case  of  Mitchel  v.  The  United  States,  9th  ib.  711,  and  Kent's 
Cnu.  vol.  1,  p.  177.) 

Accordingly  we  find  that  there  was  ordained  by  the  provisional 
government  a  judicial  system,  which  created  a  superior  or  appellate 
court,  constituted  of  three  judges;  and  circuit  courts,  in  which  the 
laws  were  to  be  administered  by  the  judges  of  the  superior  or  ap- 
{tellate  court,  in  the  circuits  to  which  they  should  be  respectively 
assigned.  •  By  the  same  authority,  the  jurisdiction  of  the  circuit 


344         SUPBEME  COURT  OF  THE  UNITED  STATES. 

Lditensdorfer  v.  Webb. 

courts  to  be  held  in  the  several  counties  was  declared  to  embrace, 
1st,  all  criminal  cases  that  shall  not  be  otherwise  provided  by  law; 
and,  2d,  exclusive  original  jurisdiction  in  all  civil  cases  which  shall 
not  be  cognizable  before  the  prefects  and  alcaldes.  (Vide  Laws  of 
New  Mexico,  Kearney's  Code,  p.  48.)  Of  the  validity  of  these 
ordinances  of  the  provisional  government  there  is  made  no  ques- 
tion with  respect  to  the  period  during  which  the  territory  was  held 
by  the  United  States  as  occupying  conqueror,  and  it  would  seem  to 
admit  of  no  doubt  that  during  the  perio<l  of  their  valid  existence 
and  operation,  these  ordinances  must  have  displaced  and  super- 
seded every  previous  institution  of  the  vanquished  or  deposed  polit- 
ical power  which  was  incompatible  with  them.  But  it  has  been 
contended,  that  whatever  may  have  been  the  rights  of  the  occupy- 
ing conqueror  as  such,  these  were  all  terminated  by  the  termination 
of  the  belligerent  attitude  of  the  parties,  and  that  with  the  close  of 
the  contest  every  institution  which  had  been  overthrown  or  sus- 
pended would  be  revived  and  re-established.  The  fallacy  of  this 
pretension  is  exposed  by  the  fact,  that  the  territory  never  was  re- 
linquished by  the  conqueror,  nor  restored  to  its  original  condition 
or  allegiance,  but  was  retained  by  the  occupant  until  possession 
was  matured  into  absolute  permanent  dominion  and  sovereignty; 
and  this,  too,  under  the  settled  purpose  of  the  United  States  never 
to  relinquish  the  possession  acquired  by  arms.  We  conclude, 
therefore,  that  the  ordinances  and  institutions  of  the  provisional 
government  would  be  revoked  or  mo'^.ified  by  the  United  States 
alone,  either  by  direct  legislation  on  the  part  of  congress,  or  by 
that  of  the  territorial  government  in  the  exercise  of  powers  dele* 
gated  by  congress.  That  no  power  whatever,  incompatible  with 
the  constitution  or  laws  of  the  United  States,  or  with  the  authority 
of  the  provisional  government,  was  retained  by  the  Mexican  gov- 
ernment, or  was  revived  under  that  government,  from  the  period 
at  which  the  possession  passed  to  the  authorities  of  the  United 
States. 

Among  the  laws  ordained  by  the  provisional  government  of 

New  Mexico  is  one  conferring  upon  creditors  the  right  of 

[*179]  *  proceeding  by  attachment  in  certain  cases  against  their 

debtors,  and  prescribing  the  instances  in  which,  and  the 

modes  by  which,  this  remedy  may  be  prosecuted. 

This  law  is  contained  in  what  is  called  the  Kearney  Code,  at  p. 
39,  and  is  found  under  the  title  Attachments.  Upon  its  provisions, 
the  case  under  consideration  was  instituted ;  and  those  provisions, 
so  far  as  they  are  pertinent  to  the  questions  before  us,  will  now  be 
examined. 
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By  sectioQ  Ist,  it  is  declared  that  creditors,  whose  demands 
amount  to  fifty  dollars  or  more,  may  sue  their  debtors  in  the  cir- 
cuit court  by  attachment  in  the  following  cases,  to  wit: 

'^Ist.  When  the  debtor  is  not  a  resident  of  this  territory. 

^*2d.  When  the  debtor  has  concealed  himself  or  absconded,  or 
absented  himself  from  his  usual  placo  of  abode  in  this  territory,  so 
that  the  ordinary  process  of  law  cannot  be  passed  upon  him. 

'*  3d.  When  the  debtor  is  about  to  remove  his  property  or  effects 
out  of  this  territory,  or  has  fraudulently  concealed  or  disposed  of  his 
property  or  effects^  so  as  to  hinder^  delay ^  or  defravd  his  creditors." 

It  is  under  the  third  clause  only  of  this  first  section  of  the  attach* 
ment  law,  that  this  case  has  been  or  could  have  been  instituted ; 
since,  by  a  recurrence  to  the  affidavit  made  by  the  plaintiff  in  the 
attachment,  it  will  be  found  to  state,  that  Leitensdorfer  &  Co.  have 
fraudulently  disposed  of  their  property  and  effects.  By  the  second 
section  of  this  law  it  is  declared,  that  a  creditor,  wishing  to  sue  his 
debtor  by  attachment,  shall  file  in  the  clerk's  office  of  the  circuit 
court  a  petition  or  other  lawful  statement,  with  an  affidavit  of  his 
cause  of  action,  and  a  bond,  with  a  condition  to  the  latter  to  prose- 
cute his  action  with  effect,  and  without  delay,  and  to  refund  all 
sums  of  money  that  may  be  adjudged  to  the  defendant,  and  to 
pay  all  damages  that  may  accrue  to  any  defendant  or  garnishee,  by 
reason  of  the  attachment,  or  any  process  or  judgment  thereon. 

The  third  section  of  this  same  statute  provides,  that  the  affidavit 
made  by  the  plaintiff  shall  state  that  the  defendant  is  justly  in- 
debted to  the  plaintiff,  after  allowing  all  just  discounts,  in  a  sum 
to  be  stated  in  the  affidavit,  and  on  what  account ;  and  shall  also 
state  that  the  affiant  has  good  reason  to  believe,  and  does  believe,  the 
existence  of  one  or  more  of  the  causes  which,  according  to  the  pro- 
vision of  the  first  section,  will  entitle  the  plaintiff  to  sue  by  attach- 
ment. (See  collection  of  the  laws  of  New  Mexico,  comprising  the 
Kearney  Code,  p.  39.) 

With  the  requisites  of  the  aforegoing  provisions  of  the  statute,  it 
appears,  by  the  record,  that  the  plaintiff  below,  the  defendant  in 
error  here,  formally  and  regularly  complied. 

*The  sixteenth  section  of  the  statute  enacts,  that  *4n  [*180] 
all  cases  when  property  or  effects  shall  be  attached,  the 
defendant  may,  at  the  court  to  which  the  writ  is  returnable,  put  in 
his  answer  without  oath,  denying  the  truth  of  any  material  fact 
contained  in  the  affidavit;  to  which  the  plaintiff  may  reply.  A 
trial  of  the  truth  of  the  affidavit  shall  be  had  at  the  same  term  ; 
and  on  such  trial,  the  plaintiff  shall  be  held  to  prove  the  existence 
of  the  facts  set  forth  in  the  affidavit,  as  the  ground  of  the  attach- 
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ment;  and  if  the  issue  shall  be  found  for  him,  the  cause  shall 
proceed ;  but  if  it  be  found  for  the  defendant,  the  cause  shall  be 
dismissed  at  the  costs  of  the  plaintiff." 

At  the  October  term,  1849,  of  the  circuit  court  of  the  territory, 
established  by  the  Kearney  code,  the  defendants  in  the  attachment 
appeared  and  filed  a  demurrer  to  the  petition,  and  at  this  point 
terminated  the  proceedings  had  in  this  cause  in  the  court  last 
mentioned.  By  subsequently  tendering  and  joining  in  an  issue  in 
the  district  court  of  the  territory,  in  bar  of  the  plaintiff's  right  of 
recovery,  the  defendants  must  be  considered  as  having  waived  the 
demurrer  interposed  by  them  in  the  circuit  court  of  the  provisional 
government,  and  there  appears  not  to  have  been  a  joinder  in  the 
demurrer,  nor  any  order  whatever  taken  with  respect  to  it. 

On  the  9th  day  of  September,  1850,  was  approved  the  act  of  con- 
gress establishing  the  territorial  government  for  the  territory  of 
New  Mexico.  (Vide  Stat,  at  Large,  vol.  9,  p.  446.)  By  this  act, 
commonly  distinguished  as  the  organic  law,  the  legislative  and 
judicial  powers  of  the  territorial  government  are  provided  and 
defined,  to  have  effect  from  the  passage  of  that  act.  The  former, 
(the  legislative  power,)  vide  sec.  7,  it  is  declared,  shall  extend  to 
all  rightful  subjects  of  legislation  not  inconsistent  with  the  consti- 
tution of  the  United  States  and  the  act  of  congress  above  mentioned. 
The  latter,  (the  judicial  power,)  vide  sec.  10,  shall  be  vested  in  a 
supreme  court,  in  district  courts,  and  in  justices  of  the  peace. 
That  the  supreme  court  shall  consist  of  a  chief  justice  and  two 
associate  justices,  any  two  of  whom  shall  form  a  quorum;  that  the 
said  territory  shall  be  divided  into  three  judicial  districts^  and  a 
district  court  shall  be  held  in  each  of  said  districts  by  one  of  the 
justices  of  the  supreme  court,  at  such  time  and  place  as  shall  be 
prescribed  by  law.  And  it  is  further  declared,  that  the  jurisdiction 
of  the  several  courts,  as  therein  provided  for,  both  appellate  and 
original,  and  that  of  the  justices  of  the  peace,  shall  be  as  limited 
by  law. 

On  the  19th  day  of  September,  1851,  the  district  court  of  the 
United  States  for  the  first  judicial  district,  created  by  the  act  of 
congress,  being  then  in  session,  the  plaintiff  in  the  attach- 
[  *  181  ]  *raent  moved  the  court  for  leave  to  file  therein  the  papers 
and  proceedings  in  that  case,  and  that  the  same  might  be 
made  a  part  of  the  records  of  the  district  court ;  and  it  was  there- 
upon ordered  by  the  court,  that  the  case  be  entered  upon  its  docket. 
Objection  was  made  by  the  defendants  to  the  transfer  of  this  case 
from  the  circuit  court  of  the  provisional  government,  (mde  Kearney 
code,)  to  the  district  court  created  by  congress,  upon  the  ground 
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that  the  legislative  assembly  had  no  power  to  authorize  such  a 
transfer.  This  objection  was  overruled  by  the  district  court,  and 
exception  was  taken  to  its  decision. 

Afterwards,  viz,  on  the  26th  of  March,  1852,  the  defendants  in 
the  attachment  so  far  submitted  themselves  to  the  jurisdiction  of 
the  district  court,  as  to  plead  to  the  averments  in  the  petition  and 
af&davit,  and  to  pray  judgment  of  the  action,  because  they  say  that 
at  the  time  of  the  institution  of  the  suit,  viz,  on  the  30th  day  of 
July,  1849,  the  defendants  had  not  fraudulently  disposed  of  their 
property,  so  as  to  hinder,  delay,  and  defraud  their  creditors.  And 
again,  at  the  same  term  of  the  said  district  court,  the  defendants, 
upon  affidavits  made  by  thenl  of  the  insufficiency  of  the  sureties  in 
the  bond  filed  by  the  plaintiff  in  the  attachment,  applied  for  and 
obtained  from  that  court  an  order  for  further  security,  which  secu- 
rity, was,  upon  the  said  application  and  order,  given  by  the  plaintiff. 

On  the  1st  day  of  October,  1852,  this  cause  was,  upon  the  peti- 
tion and  affidavit,  the  plea  of  the  defendants,  and  the  evidence 
produced  by  the  parties,  submitted  to  a  jury,  who  found  that  the 
affidavit  of  the  plaintiff  was  true ;  whereupon  it  was  considered  and 
ordered  by  the  court  that  the  cause  should  proceed,  and  that  the 
defendants  should  plead  to  the  merits  of  the  plaintiff's  demand ; 
and  the  defendants  having  pleaded  that  they  did  not  promise  and 
undertake  as  the  plaintiff  had  charged  them,  and  upon  this  last 
issue  the  cause  having  been  committed  to  a  jury,  they  found  for  the 
plaiutiff,  and  assessed  his  damages  at  ten  thousand  three  hundred 
and  thirty  dollars  and  twenty-five  cents.  After  the  finding  of  the 
juries  upon  both  the  issues  in  this  case,  motions  were  made,  first 
for  a  new  trial,  and  secondly  for  an  arrest  of  judgment,  both  of 
which  motions  were  overruled.  As  these  were  motions  submitted  to 
the  discretion  of  the  court,  and  determined  by  it  upon  facts  and 
circumstances  not  fully  disclosed  upon  this  record,  it  would  be  im- 
proper in  this  court,  and  in  conflict  with  its  settled  rule  of  action^ 
to  overrule  or  even  to  canvass  the  decision  of  the  court  which  over- 
ruled these  motions. 

In  the  objection  which  was  taken  to  the  power  of  the  legisla- 
tive assembly  to  transfer  the  cognizance  of  causes  previously  pend- 
ing under  the  laws  of  the  provisional  government  to  the 
♦courts  created  by  the  act  of  cimgress  establishing  the  [*182] 
territory  of  New  Mexico,  we  can  perceive  no  force.  It 
was,  undoubtedly,  within  the  competency  of  congress  either  to  de- 
fine directly,  by  their  own  act,  the  jurisdiction  of  the  courts  created 
by  them,  or  to  delegate  the  authority  requisite  for  that  purpose  to 
the  territorial  government ;  and  by  either  proceeding,  to  permit  or 
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to  deny  the  transfer  of  any  legitimate  power  or  jurisdiction  pre- 
viously exercised  by  the  courts  of  the  provisional  government,  to 
th*e  tribunals  of  the  government  they  were  about  to  substitute  for 
the  territory,  in  lieu  of  the  temporary  or  provisional  government. 
This  power  we  consider  was,  in.  fact,  delegated  by  congress  to  the 
territorial  government  by  the  seventh  section  of  the  act  of  1850, 
which  declares,  that  "  the  legislative  power  of  the  territory  shall 
extend  to  all  rightful  subjects  of  legislation  consistent  with  the  con- 
stitution of  the  United  States  and  with  this  act; "  and  by  the  tenth 
section  of  the  act,  which,  after  ordaining  a  supreme  court,  district 
and  probate  courts,  and  justices  of  the  peace,  and  after  dividing  the 
territory  into  three  judicial  districts,  and  directing  a  district  court 
to  be  held  in  each  district,  by  one  of  the  judges  of  the  supreme 
court,  goes  on  to  declare  that  '*  the  jurisdiction  of  the  several  courts 
therein  provided  for,  both  appellate  and  original,  and  that  of  the 
probate  courts,  and  of  justices  of  the  peace,  shall  be  as  limited  by 
law." 

The  inquiry  regularly  suggested  by  these  provisions  of  the  act  of 
congress,  is  not  whether  they  invested  the  legislative  assembly  with 
authority  to  prescribe  the  subjects  for  the  cognizance  of  the  courts 
created  by  that  act — of  this  there  can  be  no  doubt — but  whether 
the  authority  delegated  to  that  assembly  has  been  in  facty  and  to 
what  extent,  exerted  with  reference  to  controversies  previously  in 
litigation  in  the  courts  of  the  provisional  government,  and  to  sub- 
jects of  controversy  subsequently  arising. 

Under  the  provisions  of  the  act  of  congress  above  quoted,  the 
legislative  assembly  have,  in  several  instances,  prescribed  the  pow- 
ers and  duties  of  the  territorial  courts,  and,  among  others,  by  the 
fourth  section  of  the  act  of  that  assembly,  passed  on  the  12th  of 
July,  1851;  by  which  section  it  is  declared,  that  the  district  courts 
shall  have  original  jurisdiction  in  all  cases,  civil  and  criminal,  in 
which  the  jurisdiction  is  not  specially  delegated  to  some  other 
court ;  and  by  the  second  section  of  the  act  of  the  assembly,  ap- 
proved on  the  14th  of  July,  1851,  expressly  providing,  *'that  all 
bonds,  writs,  and  processes,  which  have  remained  in  force,  shall  be 
carried  to  a  final  decision  in  the  courts  established  by  the  legisla- 
tive assembly,  to  the  same  effect  as  they  would  have  been  in  the 

courts  previously  existing." 
[  *  183  ]  *  As  the  legislative  assembly  possessed  no  power  to  organ- 
ize or  create  courts  differing  from  those  created  by  the  act 
of  congress,  wfiich  act  had  divided  the  territory  into  districts,  and 
had  designated  the*  courts  which  should  be  vested  either  with  appel- 
late or  original  jurisdiction ,  it  would  seem  to  follow  that,  by  an  act 
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of  the  legislative  assembly,  designed  to  preserve,  and  to  prevent 
the  discontinuance  of  rights  in  litigatioa  subsisting  in  the  courts 
of  the  provisionjal  government,  the  distribution  of  the  cognizance 
of  those  rights  was  intended  to  be  made  to  courts  corresponding 
in  their  jurisdiction  with  the  tribunals  of  the  provisional  govern- 
ment. 

Such  appears  to  have  been  the  interpretation,  by  the  judges  of  the 
supreme  court  of  the  territory,  of  the  acts  of  the  legislative  assembly, 
and  by  which  interpretation  they  have  recognized  the  transfer  of 
causes  pending  in  the  circuit  courts  of  the  provisional  government, 
for  final  decision,  to  the  district  courts  under  the  territorial  govern- 
ment; and  although  there  is  some  obscurity  in  the  language  of  the 
territorial  statutes  on  this  subject,  yet  the  reasonableness  of  their 
interpretation  by  the  supreme  court  and  the  district  courts  of  the 
territory  commends  it  to  our  approval,  and  its  adoption  conforms 
to  the  rule  of  this  court,  by  which  it  has  followed  the  construction 
of  local  statutes  established  by  the  highest  judicial  authority  of  the 
community  for  whose  government  they  are  enacted. 

At  the  trial  of  the  issue  joined  upon  the  verity  and  effect  of  the 
affidavit,  the  plaintiff  in  the  attachment,  to  maintain  that  issue,  on 
his  part,  produced  in  evidence  and  proved  the  execution  of  an  as- 
signment, by  which  Leitensdorfer  had  conveyed  all  his  goods,  wares, 
and  merchandise,  and  all  his  property  and  effects,  of  the  late  firm 
of  Leitensdorfer  &  Co.  Also,  an  instrument  executed  at  the  same 
time,  by  Joab  Houghton,  the  other  member  of  the  firm,  whereby 
he  authorized  the  assignees  of  Leitensdorfer  &  Co.  to  use  and  sign 
his  name  in  any  way  that  it  might  be  necessary  for  them  to  use  it 
in  settling  the  business  of  the  late  firm  of  Leitensdorfer  &  Co.  By 
the  deed  from  Leitensdorfer,  certain  creditors  to  the  amount  of  be- 
tween twenty  and  thirty  thousand  dollars  were  preferred,  besides 
all  sums  of  money  due  by  Leitensdorfer  &  Co.  for  simple  deposits 
or  money  loaned  without  interest;  after  which,  the  general  credit- 
ors were  to  be  paid  pro  ratUy  from  whatever  mighjb  be  collected,  until 
the  assets  should  be  exhausted.  There  was  no  inventory  of  assets, 
nor  any  schedule  of  debts  due  by  said  Leitensdorfer,  attached  to  or 
accompanying  the  deed  of  assignment.  The  deed  provided  that  a 
fair  and  correct  list  of  the  liabilities  of  Leitensdorfer  &  Co.,  and 
also  a  i'air  list,  so  far  as  could  be  made,  of  all  the  assets, 
was  to  be  made  within  ten  *  days  after  signing  the  deed ;  [  *  184  ] 
within  this  period,  an  inventory  of  assets  was  made  out, 
but  no  list  of  liabilities.  Some  persons^  whose  names  were  not  in 
the  assignment,  who  had  deposited  with  or  loaned  money  without 
interest  to  the  firm,  were  paid  by  the  assignees,  and  the  deed  was 
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not  pursued  in  other  respects.  Upon  the  closing  of  the  testimony 
on  the  trial  in  the  district  court,  the  defendants,  the  now  plaintiffs 
in  error,  moved  the  court  for  the  following  instructions  to  the  jury, 
all  of  which  were  refused : 

1.  That  as  the  assignment  was  the  act  of  Leitensdorfer  alone, 
with  which  Houghton  had  nothing  to  do,  the  act  of  one  defendant 
would  not  authorize  an  attachment  against  two,  and  tho  verdict 
must  be  for  the  defendants. 

2.  That  the  deed  of  assignment  was  not  fraudulent  in  law ;  and 
unless  the  jury  find,  from  the  evidence,  that  in  fact,  at  the  time  of 
the  commencement  of  this  suit,  the  plaintiff  had  good  reason  to 
believe  that  the  defendants  had  fraudulently  disposed  of  their  prop- 
erty and  effects,  so  as  to  hinder,  delay,  and  defraud  their  creditors, 
they  must  find  for  the  defendants. 

3.  That  as  the  plaintiff  had  shown  no  title  to  the  note  sued  on 
in  himself,  he  had  no  authority  to  sue,  and  the  jury  must  find  for 
the  defendants. 

The  court  then  instructed  the  jury  that  the  deed  was  fraudulent 
in  law,  because  of  the  want  of  a  schedule  thereunto  annexed  of  the 
property  and  effects  conveyed  to  the  assignees,  and  because  of  the 
want  of  a  schedule  of  the  preferred  creditors,  and  because  of  a  pref- 
erence of  some  creditors ;  and  also,  if  the  jury  found  that  the  defend- 
ants, or  either  of  them,  had  fraudulently  disposed  of  their  property 
and  effects,  so  as  to  hinder,  delay,  or  defraud  their  creditors,  at  the 
time  of  the  commencement  of  this  suit,  they  must  find  for  the  plain- 
tiff. That  the  execution  of  the  deed  by  Leitensdorfer,  unaccompan- 
ied by  the  proper  schedules,  was  a  fraudulent  disposition  in  law, 
as  aforesaid;  and  that  the  commission  of  a  fraud  in  law  by  the 
defendants,  or  either  of  them,  without  fraud  in  facty  or  without  an 
intent  to  defraud,  was  a  sufficient  cause  for  the  attachment  as  the 
commission  of  a  fraud  in  fact,  or  with  intent  to  defraud.  And  also, 
that  upon  the  trial  of  this  issue  it  was  not  necessary  for  the  plaintiff 
to  show  himself  a  creditor  of  the  defendants,  farther  than  is  shown 
in  the  affidavit,  to  entitle  him  to  a  verdict  in  his  favor  upon  the 
issue  of  the  truth  of  the  affidavit;  but  that  the  sole  issue  was, 
wlietlier  the  defendants,  or  either  of  them,  at  the  time  of  the  com- 
mencement of  the  suit,  had  fraudulently  disposed  of  their  property 
and  effects,  so  as  to  hinder,  delay,  or  defraud  their  creditors. 

Upon  the  refusal  by  the  court  of  the  first,  second,  and 
[*  185]  third  *  prayers  presented  by  the  defendants,  and  to  the 
granting  of  the  instructions  prayed  for  by  the  plaintiff 
below,  the  defendants  excepted. 

Upon  the  trial  of  the  issue  joined  on  the  plea  in  bar  to  the 
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action,  no  question  of  law  was  raised,  no  exception  taken  to  any 
of  the  proceedings  under  that  issue. 

On  an  appeal  from  the  judgment  of  the  district  court  to  the 
supreme  court  of  the  territory  of  New  Mexico,  the  judgment  of  the 
district  court  was,  on  the  28th  of  February,  1853,  affirmed. 

It  is  obvious,  that  in  the  proceedings  in  the  district  court,  neither 
the  justice  nor  the  amount  of  the  plaintiff's  demand  was  put  in  con- 
troversy. These  were  not  embraced  within  the  issue  raised  upon 
the  petition  and  affidavit.  That  issue  related  only  to  the  right 
of  the  plaintiff  to  sue  in  a  particular  form  of  action,  a  right  de- 
pendent upon  his  ability  to  show  the  alleged  character  of  the  defend- 
ant's acts,  with  respect  to  their  creditors  generally,  and  not  with 
respect  to  the  plaintiff  particularly  or  exclusively.  The  verity  and 
the  amount  of  the  plaintiff's  demand  were  matters  for  distinct  and 
ulterior  investigation.  The  proceeding,  then,  upon  the  petition 
and  affidavit,  was  in  reality  a  proceeding  in  abatement,  and  not  in 
bar  of  the  plaintiff's  debt  or  right  of  recovery.  This  appears  to  be 
a  regular  conclusion  from  the  language  of  the  law  of  the  territory, 
and  it  is  in  accordance  with  the  construction  by  the  courts  of  a 
neighboring  State  of  a  law  identical  in  its  provisions  with  the  law 
of  the  Kearney  code,  and  frota  which  law  it  is  not  improbable  that 
the  latter  was  adopted.  {Vide  Missouri  Reports,  vol.  5,  p.  544 ;  ib. 
13,  p.  118 ;  ib.  14,  p.  600 ;  ib.  15,  p.  499.) 

It  is  true,  that  by  the  practice  of  the  State  courts  the  prelimin- 
ary proceedingis  upon  the  petition  and  affidavit,  and  any  questions 
of  law  ruled  by  the  courts  in  those  proceedings,  are  carried  for 
review  to  the  tribunals  of  last  resort.  But  this  is  a  practice  author- 
ized by  the  States  under  their  peculiar  jurisprudence.  The  States 
possess  an  undoubted  power  to  permit  or  to  require  of  their  courts 
the  re-examination  and  control  of  proceedings  in  their  own  tribu- 
nals, entirely  interlocutory  in  their  nature.  The  appellate  or  revis- 
ory power  of  this  court,  as  defined  by  the  constitution  and  laws  of 
the  United  States,  is  more  restricted  in  its  extent  than  that  with 
which  some  of  the  States  have  invested  their  courts.  By  the  twenty- 
second  section  of  the  act  of  congress  to  establish  the  judicial 
courts  of  the  United  States,  it  is  declared  that  Jinal  judgments  and 
decrees  in  civil  actions  and  suits  in  equity  in  a  circuit  court, 
brought  there  by  original  process,  or  removed  there  from  the  courts 
of  the  several  States,  or  from  a  district  court,  where  the 
matter  in  *  dispute  exceeds  the  sum  or  value  of  two  thou-  [  *  186  ] 
sand  dollars,  exclusive  of  costs,  may  be  examined,  and 
reversed  or  affirmed,  in  the  supreme  court.  But  there  shall  be  no 
reversal  for  error  in  ruling  any  plea  in  abatement  other  than  a  plea 
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to  the  jurisdiction  of  the  court,  or  such  plea  to  a  petition  or  bill 
in  eiquity,  as  is  in  the  nature  of  a  demurrer. 

From  this  provision  in  the  act  of  congress  it  follows,  that  the 
preliminary  proceeding  in  the  district  court  of  the  territory,  being 
in  its  nature  interlocutory,  and  designed  to  abate  the  particular 
remedy  by  attachment  only,  and  having  no  application  to  the 
l)laintiflF's  right  to  a  recovery  of  his  demand,  or  to  the  jurisdiction  of 
tlie  territorial  court,  either  as  to  the  parties  or  the  subject-matter  of 
the  controversy,  that  proceeding  comes  not  within  the  appellate 
or  revisory  power  of  this  court. 

Upon  the  trial  in  chief,  or  upon  the  merits,  there  appears  to 
have  been  no  question  made,  nor  any  point  reserved  upon  the  law 
or  the  evidence ;  the  record  of  this  trial  presents  simply  the  finding 
of  the  jury,  and  the  judgment  of  the  district  court  upon  that  find- 
ing. '  The  decision  of  the  supreme  court  of  the  territory  in  sustain- 
ing the  judgment  of  the  district  court  must  therefore  be  affirmed. 


Isaac  M.  Fisheb,  Appellant,  v,  John  Haldeman  and  others. 

20  H.  186. 

Title  to  Islaitds  in  the  Rivers  op  Pennsylvania— Federal  Courts  follow  tub 

Rule  of  the  State  Courts  on  such  Subjects. 

1.  By  the  history  of  the  dealings  of  the  proprietors  of  Fenosylvania  and  the  judicial 
decisions  of  the  courts  of  that  State,  it  is  established  that  no  right  in  the  lands  of  any 
island  in  that  State  accrued  by  occupation  or  pre-emption. 

2.  On  puch  Buhjects  the  federal  courts  are  governed  by  the  decisions  of  the  State  courts. 

This  is  an  appeal  from  the  circuit  court  for  the  eastern  district 
of  Pennsylvania.     The  case  is  sufficiently  stated  in  the  opinion. 

Mr.  Fisher,  for  appellant. 

Mr.  John  M.  Bead,  for  appellees. 

[  *  191  ]  *  Mr.  Justice  Grier  delivered  the  opinion  of  the  court* 
The  appellant  filed  his  bill  in  the  circuit  court  of  the 
United  States  for  the  eastern  district  of  Pennsylvania,  claiming  to 
be  the  equitable  owner  of  an  island  in  the  Susquehanna  river,  con- 
taining about  seven  hundred  acres,  and  praying  that  the  respond- 
ents may  be  decreed  to  surrender  to  him  the  possession  of  the  same, 
to  deliver  up  their  deeds  and  muniments  of  title,  and  account  for 
tlie  rents,  issues,  and  profits. 

In  order  to  ascertain  the  questions  involved  in  the  case,  it  will 
not  be  necessary  to  give  an  abstract  of  the  bill  or  specify  the  allega- 
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tions  of  the  answer.     A  brief  statement  of  some  of  the  admitted 
facts  and  charges  of  the  bill  will  suffice. 

It  commences  the  history  of  the  case  with  the  first  charter  to  and 
immigration  of  William  Penn,  the  proprietor  of  Pennsylvania. 
But  wc  do  not  think  it  necessary  to  go  farther  back 
♦than  the  year  1760.  In  that  year,  .the  proprietors,  [*192] 
claiming  that  the  islands  in  the  Susquehanna  and  other 
navigable  streams  were  their  private  property,  had  them  surveyed 
and  returned  as  such. 

About  the  year  1798,  the  persons  under  whom  complainant  claims 
were  found  by  the  agent  of  the  proprietors  in  possession  of  the 
island,  and  claiming  a  right,  from  their  long  occupancy,  to  a  pre- 
emption right  as  settlers.  They  had  occupied  parts  of  the  island 
as  far  back  as  1749  or  1750,  some  ten  years  before  the  proprietors 
had  surveyed  it;  and  though  not  in  possession  at  that  time,  had 
afterwards  returned.  They  were  told  by  the  agent  for  the  Penns, 
ihat  they  had  no  title,  and  if  they  wanted  a  legal  title  they  must 
purchase  from  the  Penns,  and  that  islands  never  had  been  subject 
to  be  taken  up  by  settlement,  as  the  other  proprietary  lands.  These 
occupants  refused  or  neglected  or  were  unable  to  purchase;  and 
about  the  year  1800,  Thomas  Duncan  purchased  from  the  agents 
of  the  Penns.  Finding  these  occupants  on  the  land,  he  told  them 
they  had  no  title ;  that  islands  had  never  been  open  to  pre-emption 
by  settlement,  and  that  he  was  the  purchaser  from  the  Penns  of  the 
legal  title.  He  demanded  the  possession  of  them,  oflTering  to  pay 
them  the  value  of  their  improvements,  and  for  a  release  of  their 
claim.  They  accordingly  released  their  claim,  gave  up  their  pos- 
session, and  received  a  consideration  in  money  from  Mr.  Duncan^ 
of  about  twenty  shillings  an  acre.  Mr.  Duncan  then  took  posses- 
sion, and  he  and  those  claiming  under  him  have  had  possession 
from  that  day  to  this,  over  fifty  years. 

In  Pennsylvania,  occupants  or  settlers  on  land  are  never  consid* 
ered  as  holding  adversely  to  the  proprietors,  or  to  the  State,  their 
successor.  Where  the  land  was  subject  to  pre-emption  in  favor  of 
settlers,  those  who  had  obtained  an  equity  by  virtue  of  such  a  settle- 
ment or  improvement,  had  a  good  title  as  against  subsequent  pur- 
chasers. But  until  they  paid  the  purchase  money,  and  obtained 
their  patent  or  deed  from  the  proprietor,  no  length  of  possession 
authorized  a  presumption  of  the  payment  thereof,  or  of  a  grant  as 
against  the  proprietors  or  State. 

In  order,  therefore,  to  evade  the  eflect  of  the  release  by  the  occu- 
pants, and  the  surrender  of  their  possession  to  Mr.  Duncan,  who 

held  the  admitted  legal  title,  the  bill  charges: 
Vol.  ii— 23 
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1.  That  Edmund  Physic  and  John  R.  Coats,  the  agents  of  the 
Penns,  comhined  and  conspired  with  Thomas  Duncan  to  defraud 
the  settlers  of  their  title  to  this  island. 

2.  That  this  fraud  consisted  in  the  assertion  that  ^Mslands  had 

never  been  subject  to  be  appropriated  as  other  proprietary 
[  *  193  ]  *  lands,  by  settlement  or  location,  but  were  treated  as  the 

private  property  of  the  Penns,  and,  as  such,  sold  by  special 
contract  only." 

3.  That  the  persons  in  possession,  believing  such  to  be  the  law, 
surrendered  their  possession  and  released  tlieir  claim,  whatever  it 
might  be,  to  Thomas  Duncan,  for  the  consideration  of  twenty  shil- 
lings an  acre,  which  was  much  less  than  the  full  value  of  the  land. 

4.  That  this  representation,  with  regard  to  the  custom  or  tradi- 
tionary \Aw  of  the  province  of  Pennsylvania,  was  not  true,  afnd 
that  Mr.  Duncan  must  have  known  it  to  be  so,  and  therefore  made 
a  false  representation  of  the  law  to  the  settlers. 

6.  That  the  falsehood  of  this  representation  was  not  discovered 
till  1822. 

6.  That  suits  were  then  instituted,  in  which  the  judgments  were 
against  the  title  of  plaintiff,  in  consequence  of  erroneous  or  anju9t 
decisions  of  the  courts. 

Without  noticing  the  objections  to  this  bill  on  account  of  stale- 
ness,  and  the  defense  that  Haldeman  is  a  purchaser  for  valuable 
consideration  without  notice,  it  is  plain  that  the  whole  foundation 
and  superstructure  of  the  case  rests  on  this  assumption^  to  wit: 
*'  That  in  1749,  by  the  law  of  the  land,  a  pre-emption  right  to  islands 
in  the  Susquehanna  river  could  be  obtained  by  settlement."  If 
this  be  not  so,  the  plaintiff's  case  falls  to  the  ground,  and  the  num- 
erous other  objections  to  this  bill  need  not  be  noticed. 

Now,  this  is  a  question  of  fact,  depending  on  the  history  and 
traditions  of  the  province  of  Pennsylvania,  of  which  the  decisions 
of  her  own  courts  are  the  best  evidence,  and  conclusive  on  this 
court.  The  order  of  survey  of  1760,  by  which  the  islands  of  the 
Susquehanna,  and  this  among  others,  were  appropriated  to  the 
private  use  of  the  proprietors,  together  with  the  manors  reserved, 
is  itself  prima  facie  evidence  that  the  proprietors  never  considered 
these  islands  as  open  to  settlement  as  other  lands.  And  this  infer- 
ence is  fully  confirmed  by  the  instructions  given  by  William  Penn, 
before  he  left  England,  to  the  three  commissioners  for  the  settling 
of  the  colony,  in  which  he  said:  ^'Let  no  islands  be  disposed  of  to 
anybody,  but  let  things  remain  as  they  were,  in  that  respect,  till  I 
come."     (Hazard's  An.  530.) 

The  State  of  Pennsylvania,  by  what  was  called  the  ^'divesting 
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act,"  assumed,  for  a  certain  consideration,  all  the  proprietary  rights 
of  the  Penns  over  the  colony,  as  distinguished  from  their  private 
rights  of  property,  and  pursued  the  same  policy  which  had  been 
adopted  by  them  as  to  islaLnds  in  navigable  rivers.  The  act  of 
18th  April;  1785,  orders  islands  in  the  new  purchase 
*  to  be  sold  for  the  best  prices  that  can  be  gotten  for  the  [  *  194  ] 
same,  and  declares,  '^all  occupancy  and  every  survey, 
claim,  or  pretense  for  holding  the  same  islands  by  any  other  title, 
shall  be  utterly  void." 

The  statute  thus   recognized  and  continued  the  rule  as  it  was 
found  to  have  existed  under  the  proprietary  government. 

By  the  common  law,  fresh-water  rivers  do  not  come  within  the 
category  of  navigable  rivers,  and  the  riparian  owners  had  a  right 
to  all  the  islands  in  the  river,  ^^ad  medium  flum  aqitce/'  But 
such  has  never  been  the  law  in  Pennsylvania.  In  the  case  of 
Carson  v.  Blazer,  (2  Binney,  473,)  this  peculiarity  of  the  tradition- 
ary law  of  Pennsylvania,  differing  from  the  common  law  of  Eng- 
land, was  first  recognized  by  judicial  authority.  The  late  Chief 
Justice  Tilghman,  speaking  of  the  proprietary,  says:  "No  doubt 
he  retained  the  entire  right  to  the  river,  and  of  everyihing  in  the 
river,  in  order  that  he  might  make  such  use  of  it  as  would  be  most 
conducive  to  the  public  benefit."  And  again,  in  Shrunk  t\  The 
Schuylkill  Nav.  Co. ,  (14  S.  and  B.  79,)  he  remarks :  '*  These  islands 
have  never  been  open  to  applicants  under  the  common  terms  of 
office,  either  under  the  proprietary  or  State  government,"  and  refers 
with  approbation  to  the  case  of  Hunter  v,  Howard,  (10  S.  and  B. 
243,)  which  decides  that,  *^from  the  first  settlement  of  the  country, 
islands  in  the  great  rivers  of  Pennsylvania,  under  the  provisional 
government,  were  never  subjects  of  appropriation,  either  by  office 
right  or  settlement."  This  doctrine  has  continued  to  be  recog- 
nized as  settled  law  in  Pennsylvania  for  half  a  century.  See  Fisher 
V.  Carter,  (1  Wallace,  p.  69;)  Johns  t;.  Davidson,  (4  Harris,  516.) 
It  is  treated  as  such  in  the  learned  work  of  Judge  Sergeant  on  the 
Land  Laws  of  Pennsylvania,  p.  193.  Nor  can  any  case  be  found  in 
the  rei)orts  or  traditions  of  the  bar,  which  varies  or  contradicts  this 
uniform  course  of  decision.  It  is  through  these  sources  alone  that 
this  court  must  seek  for  a  solution  of  the  question ;  and  finding 
the  law  so  established  by  the  tribunals  of  the  State,  we  are  bound 
to  acquiesce  in  and  follow  their  decisions. 

The  decree  of  the  circuit  court  is  therefore  affirmed,  with  costs. 
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Gilbert  L.  Thompson,  Plaintiff  in  Error,  v.  William  Selden  and 

others. 

20  H.  194. 
Fbactioe  as  to  Peoducino  Books — Cohtihuance. 

1.  Uoder  the  fifteenth  section  of  the  act  of  1789,  a  notice  to  a  party  to  produce  boob 
does  not  incar  the  judgment  of  nonsuit,  unless  a  motion  is  made  and  an  order  of  the 
court  on  that  motion,  for  their  production,  which  is  disobeyed.  It  is  not  error,  there- 
fore, to  refuse  to  order  a  nonsuit  where  no  such  motion  has  been  made,  though  notice 
to  produce  has  been  given. 

2.  This  court  does  not  review  the  action  of  the  inferior  courts  in  granting  or  refusing 
a  continuance. 

Writ  of  error  from  the  circuit  court  for  the  District  of  Ciolumbia. 
The  case  is  sufficiently  stated  in  the  opinion, 

Mr,  Tyson,  for  plaintiff  in  error. 

Messrs.  Mctgrudery  Davidge,  IngUy  and  Chilton,  for  defendants. 

[  *  19T  ]  *  Mr.  Chief  Justice  Taney  delivered  the  opinion  of  the 
court. 

This  is  a  writ  of  error  to  the  circuit  court  for  the  District  of  Co- 
lumbia, upon  a  judgment  rendered  in  that  court  in  favor  of  the 
defendants  in  error,  in  a  suit  brought  by  them  upon  certain  prom- 
issory notes  set  forth  in  the  pleadings. 

Some  time  before  the  trial,  a  notice  was  served  on  Selden,  Withers 
&  Co.,  the  defendants  in  error,  to  produce  certain  books  and  papers 
mentioned  in  the  notice ;  and  that,  unless  they  were  produced  at 
the  trial,  the  plaintiff  in  error  would  move  the  court  for  a  nonsuit^ 
or  for  a  like  judgment  as  in  cases  of  nonsuit;  and  an  affidavit  was 
made  by  the  plaintiff  in  error,  that  the  books  and  papers  speci6ed 
were  necessary  for  his  defense.  Those  applications  and  motions 
were  afterwards  repeated  before  the  trial  and  at  the  trial,  upon 
further  affidavits  and  notices  to  the  same  effect,  which  it  is  not 
necessary  here  to  set  forth. 

They  were  opposed  by  Selden,  Withers  &  Co.,  who  were  the 
plaintiffs  in  that  court,  and  the  motions  were  all  overruled  by  the 
court.  The  exception  does  not  state  on  what  ground  they  were 
opposed,  nor  upon  what  ground  they  were  overruled ;  and  as  far  as 
the  case  is  disclosed  in  the  record,  we  see  nothing  in  the  rulings  of 
the  court  to  impeach  its  judgment. 

The  fifteenth  section  of  the  judiciary  act  of  1789,  under  which 
these  proceedings  were  had,  authorizes  the  court,  upon  motion  and 
due  notice  thereof,  to  require  a  party  to  produce  books  or  writ- 
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ing8  in  his  possession  or  power,  which  contain  evidence 

*  pertinent  to  the  issue,  in  cases  and  under  circumstances  [  *  198  ] 

where  they  might  be  compelled  to  produce  the  same  by 

the  ordinary  rules  of  proceeding  in  chancery;  and  if  a  plaintiff 

shall  fail  to  comply  with  such  order,  it  shall  be  lawful  for  the  court, 

on  motion,  to  give  the  like  judgment  for  the  defendant  as  in  cases 

of  nonsuit. 

The  transcript  does  not  show  that  any  motion  was  made  for  an 
order  upon  the  plaintiff  to  produce  the  books  and  papers  mentioned 
in  the  notice.  It  shows  that  a  motion  was  made  to  render  a  judg- 
ment of  nonsuit  for  not  complying  with  the  notice,  and  also  a 
motion  for  a  continuance  of  the  case.  But  the  court  is  not  author- 
ized by  the  act  of  congress  to  enter  a  judgment  of  nonsuit  upon  the 
failure  of  the  party  to  comply  with  the  notice.  The  notice  is  merely 
a  preliminary  proceeding,  to  enable  the  party  to  bring  before  the 
court  the  motion  for  the  order  to  produce;  and  when  that  motion 
is  made,  the  party  called  on  has  a  right  to  be  beard,  and  he  is  not 
bound  to  produce  the  books  and  papers  called  for,  until  the  court 
shall  order  him  to  produce  them,  and  is  in  no  default  unless  he 
refuses  or  neglects  to  obey  the  order.  The  court  were  therefore 
right  in  refusing  to  enter  the  judgment,  when  no  order  had  beeiy 
moved  for  or  granted. 

And  as  regards  the  motion  to  continue  the  case,  it  has  often  been 
decided  by  this  court  that  the  refusal  of  an  inferior  court  to  continue 
a  case  to  another  term  cannot  be  assigned  for  error  here.  Justice 
requires  that  the  granting  or  refusal  of  a  continuance  should  be  left 
to  the  sound  judicial  discretion  of  the  court  where  the  motion  is 
made,  and  where  all  of  the  circumstances  connected  with  it,  and 
proper  to  be  considered,  can  readily  be  brought  before  the  court. 

We  think,  therefore,  that  neither  of  the  objections  taken  here 
can  be  sustained,  and  that  the  judgment  of  the  circuit  court  must 
be  affirmed. 


William  B.  Dean,  Appellant,  t;.  Nathan  Mason^  et  al. 

20  H.  198. 
Patevt  Riqhts — Rule  of  Bamaqes  fob  Ihfrikqemevts — Fkactice  in  Chanoebt. 

1.  lo  chancery  the  rale  is  to  allow  plaintiffs  the  profits  received  from  the  anlawfal  use 
of  the  invention,  and  not  sach  as  might  have  been  made  with  reasonable  diligence. 

2.  The  refusal  of  a  court  to  allow  an  answer  to  be  filed  after  a  decree  ^o  eonfesso,  and 
referred  to  a  master,  is  in  the  discretion  of  the  court  below,  and  is  not  ground  of 
review  here. 
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3.  The  fact  that  plaintiff  parted  with  his  title  pending  thcsait  is  no  ground  for  diamitt- 
ing  it  on  motion,  as  his  right  to  the  property  before  the  sale  remained. 

Appeal  from  the  circuit  court  for  the  district  of  Rhode  Island. 
The  case  is  well  stated  in  the  opiuiou. 

[  *  202  ]      *  Mr.  Justice  McLean  delivered  the  opinion  of  the  conrt. 
This  is  an  appeal  from  the  circuit  court  for  the  district 
of  Rhode  Island. 

A  hill  was  filed  in  this  case  by  Mason  et  al.,  claiming  to  be  owners 
of  a  territorial  right  to  the  exclusire  use  of  the  Wood  worth  patent 
for  planing  boards,  charging  the  defendant  with  using  three  of  the 
machines  in  the  city  of  Providence,  in  violation  of  the  complainant's 
right.  The  suit  was  commenced  the  first  year  of  the  extension  of 
that  patent  by  congress,  and  the  three  machines  which  were  sought 
to  be  enjoined  were  those  used  during  the  first  extended  term  of 
the  patent,  under  a  license  from  its  owners.  A  preliminary  injunc- 
tion was  granted. 
[  *  203  ]  *  At  the  June  term,  1851,  of  the  circuit  court,  a  decree 
pro  confeaso  was  entered  against  the  defendant,  and  he 
was  perpetually  enjoined.  The  case  was  referred  to  a  master,  to 
take  an  account  of  the  profits  or  income  derived  by  the  defendant, 
or  which  by  reasonable  diligence  might  have  been  realized  by  him, 
from  the  use  made  of  the  three  machines. 

Exceptions  were  taken  to  the  first  report  of  the  master,  and  it 
was  referred  to  him  again  under  the  same  instructions. 

Before  the  second  report  of  the  master,  a  motion  was  submitted 
to  the  court  by  the  defendant  to  set  aside  the  decree  pro  confessOj 
and  for  leave  to  answer  the  bill,  on  the  ground  that  the  supreme 
court  in  the  case  of  Bloomer  v.  McQueen  et  al.,  14  Howard,  539, 
had  held,  in  a  case  similar  to  this,  that  the  licensee's  privilege  con- 
tinued under  the  extension  of  the  patent  by  congress,  the  same  as 
under  prior  extensions;  but  the  court  refused  the  motion;  conse- 
quently, the  appeal  does  not  bring  before  us  any  question  under  the 
last  extension  of  the  patent. 

At  the  November  term,  1854,  the  master  made  his  second  and 
final  report,  in  which  he  stated  the  sum  of  $2,566.46  as  the  amount 
of  profits  which  the  defendant,  by  reasonable  diligence,  might  have 
derived  from  the  use  made  by  him  of  such  patented  machines,  and 
the  sales  of  the  products  thereof,  during  the  period  covered  by  the 
suit. 

The  decree  was  entered,  on  the  report  of  the  master,  for  the  esti- 
mated amount  of  the  profits  which  the  defendant,  with  reasonable 
diligence,  might  have  realized  ;  not  what,  in  fact,  he  did  realize. 
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This  instruction  was  erroneous.  The  rule  in  such  a  case  is,  the 
amount  of  profits  received  by  the  unlawful  use  of  the  machines,  as 
this,  in  general,  is  the  damage  done  to  the  owner  of  the  patent.  It 
takes  away  the  motive  of  the  infringer  of  patented  rights,  by  requir- 
ing him  to  pay  the  profits  of  his  labor  to  the  owner  of  the  patent. 
Generally,. this  is  sufficient  to  protect  the  rights  of  the  owner;  but 
where  the  wrong  has  been  done,  under  aggravated  circumstances, 
the  court  has  the  power,  under  the  statute,  to  punish  it  adequately, 
by  an  increase  of  the  damages. 

The  injury  done  is  measured  by  the  supply  of  planed  boards 
thrown  upon  the  market,  which  lessens  so  much  the  demand.  But, 
if  the  liability  of  an  infringer  is  to  be  increased  by  an  estimate  of 
the  work  he  might  do,  with  great  diligence,  he  will  be  more  likely 
to  exceed  the  estimate  than  fall  below  it.  This  policy  would  increase 
the  evil  of  the  wrong-doer,  without  benefit  to  any  one.  In  Living- 
ston et  al.  V,  Wood  worth  et  aL,  15  How.  546,  the  true  rule  of 
damages  in  such  cases  is  laid  down. 

It  is  contended  the  court  erred  in  refusing  leave  to  the  defendant 
to  answer,  on  the  motion  made  at  June  term,  1863. 

*  A  motion  to  amend,  or  file  an  answer  after  default,  is  [  *  204  ] 
generally  addressed  to  the  discretion  of  the  court.  Under 
some  circumstances,  the  court,  for  the  purposes  of  justice,  will  go 
great  lengths  in  opening  a  default  and  allowing  a  plea  to  be  filed. 
But  this  is  done  or  refused  by  the  court,  in  the  exercise  of  its  dis- 
cretion, which  is  not  subject  to  the  revision  of  this  court. 

In  the  case  before  us,  the  motion  to  file  an  answer  was  not  made 
until  after  the  decree  ^ro  con/esso  had  been  entered,  and  a  reference 
made  to  a  master  for  an  account.  This  was  more  than  three  years 
after  the  bill  was  filed.  Whether  the  circuit  court  refused  the 
motion  on  the  ground  of  delay,  or  a  want  of  merits  in  the  cause 
assigned,  does  not  appear;  but  it  is  sufficient  to  say,  that  on  such 
grounds  the  decree  cannot  be  reversed. 

The  motion  to  dismiss  the  complainant's  bill,  upon  proof  that 
they  had  parted  with  all  their  interest  in  the  subject-matter  of  the 
suit,  was  properly  overruled.  The  allegation  is,  that  Mason  parted 
with  his  title  in  April,  1852,  and  the  account  of  the  profits  is 
brought  down  only  to  the  29th  August,  1851",  The  right  asserted 
in  this  action  was  not  affected  by  the  conveyance  of  Mason  to  Baker 
&  Smith. 

The  refusal  of  the  circuit  court  to  permit  a  supplemental  bill  to 
l)e  filed  by  Baker  &  Smith,  was,  under  the  circumstances,  a  matter 
of  discretion  in  the  court;  and  it  affords  no  ground  for  the  reversal 
of  the  decree.     It  is  not  perceived  what  interest  these  assignees 
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could  have  in  a  suit  for  an  infringement  of  the  patent,  before  their 
right  accrued ;  and  any  attempt  to  make  them  parties,  with  the  view 
to  benefit  the  defendants  in  the  pending  suit,  was  unsustainable. 

For  the  reasons  assigned,  the  decree  for  damages  must  be  re- 
versed, at  the  costs  of  the  defendants  in  error,  as  founded  on  an 
erroneous  estimate;  and  the  cause  is  remanded  to  the  circuit  court, 
with  instructions  to  enter  a  decree  for  the  amount  of  the  profits 
realized  by  the  defendant  from  the  wrongful  use  of  the  patent. 


Janb  Carkoll  and  others.  Plaintiffs  in  Error,  v.  Nicholas  Dorset 

and  others. 

20  H.  204. 

JUBISDICTION — DePECTIVE  WrIT  OP  EbBOB. 

1.  The  writ  of  error  is  the  foaodation  of  the  jurisdiction  of  this  coart,  and  its  defects 
cannot  be  amended  on  motion,  so  as  to  give  jurisdiction.    United  Statee  v.  Carry,  6 

,    How.  118. 

2.  Hence  a  defective  writ,  or  one  not  actaally  returned  with  a  copy  of  the  record  at  the 
term  next  succeeding  its  issue,  confers  no  jurisdiction;  and  if  the  record  is  filed  after 
that  term  without  another  writ,  the  case  will  be  dismissed. 

.    This  is  a  writ  of  error  to  the  circuit  court  for  the  District  of 
Columbia,  and  a  motion  wad  made  to  dismiss  it. 
The  case  is  stated  in  the  opinion. 

Mr.  Bradley  and  -Mr,  Charles  Lee  Jones y  for  the  motion. 

Mr.  Coxey  contra. 

[  *  206  ]  *  Mr.  Chief  Justice  Taney  delivered  the  opinion  of  the 
court, 

A  motion  has  been  made  to  dismiss  this  case,  for  want  of  juris- 
diction. 

It  appears  that  an  action  of  ejectment  was  brought  by  the  plain- 
tiffs in  error  against  the  defendants,  in  the  circuit  court  of  the 
District  of  Columbia,  and  upon  the  trial  the  verdict  and  judgment 
was  for  the  defendants. 

The  particular  dayon  which  the  judgment  was  rendered  is  not 
given  ;  but  it  is  stated  as  a  judgment  on  the  third  Monday  in  Octo- 
ber, in  the  year  1851,  which  it  appears  was  the  first  day  of  the  term. 
But  it  also  appears  that  two  exceptions  were  taken  at  the  trial  by 
the  plaintiffs,  one  dated  the  20th  and  the  other  the  22d  of  Novem* 
ber ;  so  that  the  judgment  would  seem  to  have  been  rendered  a  few 
days  before  the  December  term,  ISSl,  of  this  court. 
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No  steps  were  taken  to  bring  it  here  for  revision,  until  the  27th 
of  May,  1853,  when  an  appeal  bond  was  approved  by  the  presiding 
judge,  which  recites  that  the  plaintiffs  had  obtained  a  writ  of  error, 
returnable  to  the  next  term  of  this  court,  and  filed  it  in  the  clerk's 
ofBce.  No  such  writ  of  error,  however,  appears  to  have  been  issued. 
A  paper,  purporting  to  be  a  writ  of  error,  was  issued  after  the  com- 
mencement of  December  term,  1853;  that  is,  on  the  17th  of  that 
mouth.  This  paper  is  made  returnable  to  the  supreme  court  in 
general  terms,  without  naming  any  day  or  even  any  term  at  which 
the  defendants  were  required  to  appear.  The  transcript  before  us 
also  contains  a  citation,  signed  by  the  presiding  judge,  and  the  ser- 
vice is  acknowledged  by  the  attorney  for  the  defendants.  But  the 
citation,  like  the  paper  purporting  to  be  a  writ  of  error,  specifies 
no  day  or  term  at  which  the  defendants  are  required  to  appear,  and^ 
moreover,  is  not  itself  dated. 

No  further  proceedings  were  had,  to  bring  up  the  case,  until 
December  term,  1856,  when  the  record  was  filed  without 
any  other  writ  of  error,  bond,  or  citation ;  and  at  the  *8amc  [  *  207  ] 
term  the  defendants,  by  their  counsel,  appeared  in  this 
court. 

It  is  evident,  from  this  statement,  that  the  case  is  not  before  the 
court.  The  act  of  1789,  sec.  22,  requires  that  the  writ  of  error 
should  be  made  returnable  on  a  certain  day,  therein  named;  and, 
indeed,  upon  common-law  principles,  a  certain  retnrn  day  in  a  writ 
of  error  is  essential  to  its  validity.  There  is  therefore  no  process 
by  which  the  case  is  legally  brought  before  this  court,  and  conse- 
quently we  have  no  jurisdiction  over  it.  And  if  the  process  was 
free  from  exception,  and  if  a  writ  of  error,  such  as  is  known  and 
recoguized  by  law,  had  been  issued  and  filed  in  the  circuit  court, 
yet  no  transcript  of  the  record  was  filed  here  until  nearly  three 
years  afterwards;  and  this  court  have  repeatedly  said  that  the 
transcript  of  the  record  must  be  filed  at  the  term  next  succeeding 
tlie  issuing  of  the  writ  or  the  taking  of  the  appeal,  in  order  to  bring 
the  case  within  the.  jurisdiction  of  this  court. 

But  it  is  said,  on  behalf  of  the  plaintiffs  in  error,  that  these  are 
mere  irregularities,  which  were  waived  by  the  general  appearance 
at  the  last  term,  and  that  the  motion  at  the  present  term  is  too  late. 

Undoubtedly  the  appearance  of  the  defendants  at  the  last  term, 
witliout  making  a  motion  to  dismiss,  cures  the  defect  in  the  citation. 
The  citation  is  nothing  more  than  notice  to  the  party  to  appear  at 
the  time  specified  for  the  return  of  the  writ  of  error.  And  if  he 
appears,  it  shows  that  he  had  notice ;  and  if  he  makes  no  objection 
during  the  first  term  to  the  want  of  notice^  or  to  any  defect  in  the 
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citation,  he  must  be  regarded  aR  having  waived  it.  The  citation  is 
required  for  his  benefit,  «nd  he  may  therefore  waive  it  if  he  thinks 
proper,  and  proceed  to  trial  in  the  appellate  court.  This  point  was 
decided  in  the  case  of  the  United  States  v,  Yulee  et  al,y  6  How.  603; 
but  the  court  at  the  same  time  said  that  the  appearance  did  not 
preclude  the  party  from  afterwards  moving  to  dismiss  for  the  want 
of  jurisdiction,  or  upon  any  other  sufficient  ground. 

The  same  point  was  again  decided  in  the  case  of  Buckingham  ei 
al.  V,  McLean  et  al,y  13  How.  150,  in  which  the  court  said  that  a 
motion  to  dismiss  for  want  of  a  citation  must  be  made  at  the  first 
term  at  which  the  party  appears,  and  is  too  late  if  made  at  a  sub- 
sequent term.  But  the  want  of  a  writ  of  error,  such  as  is  prescribed 
by  the  act  of  congress,  stands  on  different  ground.  And  in  the 
case  of  the  United  States  v,  Curry,  6  How.  118,  the  court  held, 
that  where  the  power  of  the  court  to  hear  and  determine  a  case  is 
conferred  by  acts  of  congress,  and  the  same  authority 
[  *  208  ]  which  gives  the  jurisdiction  points  *  out  the  manner  in 
which  it  shall  be  brought  before  us,  we  have  no  power  to 
dispense  with  the  provisions  of  the  law,  nor  to  change  or  modify 
them. 

Upon  this  ground,  the  case  is  not  legally  before  us,  and  must  be 
dismissed  for  want  of  jurisdiction. 


Edwin  M.  Chaffee,  Plaintiff  in  Error,  v.  Nathaniel  Hayward. 

Horace  H.  Day  v.  Same. 

20  H.  208. 

JUEISDIOTIOK  OF  CiROOIT  GoUET  OVEE  DEPENDANTS  BY  ATTACHMENT. 

1.  The  circait  court  can  obtain  no  jurisdiction  of  a  defendant  by  attaching  his  prop- 
erty.   There  must  be  personal  service  within  the  district  where  suit  is  brought. 

2.  That  the  suit  is  brought  for  the  infringement  of  a  patent,  and  therefore  not  depend- 
ent on  citizenship,  doer,  not  take  it  out  of  this  statutory  rule. 

3.  The  appearance  of  a  defendant  in  error  in  this  court  cures  any  defect  in  the  citation 
or  its  service. 

This  is  a  writ  of  error  to  the  circuit  court  for  the  district  of  Rhode 
Island. 

On  the  motion  to  dismiss  the  writ  the  opinion  states  the  facts. 

[  *  209  ]       *  Upon  which  motion  Mr.  Chief  Jiiistice  Taney  delivered 
the  opinion  of  the  court. 
In  this  case,  a  judgment  in  favor  of  the  defendant  in  error  was 
rendered  in  the  circuit  court  of  the  United  States  for  the  district  of 
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Rhode  Island,  at  its  June  term,  1866.  The  plaintiff  sued  out  a 
writ  of  error  on  the  27th  of  October,  1856,  returnable  to  the  Decem- 
ber term  of  this  court  then  next  following;  but  the  citation  to  the 
defendant  was  signed  by  the  clerk  of  the  court,  and  not  by  the 
judge  who  allowed  the  writ  of  error. 

In  pursuance  of  this  writ  of  error,  the  record  was  filed  here  and 
the  case  docketed  on  the  24th  of  November,  1856 ;  and  on  the  4th 
of  December  the  defendant  appeared  by  counsel  in  this  court. 

A  motion  has  been  made  at  the  present  term  to  dismiss  the  case, 
because  the  citation  is  signed  by  the  clerk  and  not  by  the  judge. 

The  citation  is  undoubtedly  irregular  in  this  respect,  and  the  de- 
fendant in  error  was  not  bound  to  appear  under  it.  And  if  a  motion 
had  been  made  at  the  last  term,  within  a  reasonable  time, 
to  dismiss  the  case  upon  this  ground,  it  would  have  *been  [  *  210  ] 
dismissed.  But  the  appearance  of  the  party  in  this  court, 
without  making  a  motion  to  dismiss  during  the  first  term,  is  a 
waiver  of  any  irregularity  in  the  citation,  and  is  an  admission  that 
he  has  received  notice  to  appear  to  the  writ  of  error.  This  point 
was  decided  in  the  cases  of  McDonogh  v.  Millaudon,  3  How.  693 ; 
United  States  v,  Yulee,  6  How.  605 ;  and  Buckingham  et  al.  v.  Mc- 
Lean et  al.,  13  How.  150.  And  tliese  cases  have  been  recognized 
and  afiSrmed  in  the  case  of  Carroll  et  al.  v,  Dorsey  et  al.  decided  at 
the  present  term. 

Indeed,  any  other  rule  would  be  unjust  to  a  plaintiff  in  error,  and 
is  not  required  for  the  protection  of  the  defendant.  The  latter  is 
not  bound  to  appear,  unless  he  is  legally  cited,  except  for  the  pur- 
pose of  moving  to  dismiss.  He  knows,  or  must  be  presumed  to 
know,  whether  the  notice  which  the  law  requires  has  been  served 
on  him  or  not.  And  if  the  objection  is  made  at  the  first  t«rm,  the 
plaintiff,  by  a  new  writ  and  proper  citation,  might  bring  up  the 
case  to  the  succeeding  term.  But  if  the  defendant  does  not,  by 
motion  at  the  first  term,  apprise  him  of  the  irregularity  of  his  pro- 
ceeding in  this  respect,  and  of  his  intention  to  take  advantage  of 
it,  the  plaintiff  is  put  off  his  guard  by  the  defendant's  appearance ; 
and  if  the  motion  is  permitted  at  the  second  terra,  he  will  be  de- 
layed an  entire  year  in  the  prosecution  of  his  suit,  whenever  it  is 
the  interest  of  a  defendant  in  error  to  delay  and  harass  his  adversary. 

An  affidavit  has  been  filed  by  one  of  the  counsel  for  the  defendant 
in  error,  stating  that  he  is  the  junior  counsel  in  the  case,  and  that 
he  did  not  make  the  motion  at  the  last  term,  because  the  senior 
counsel  was  absent  in  Europe,  and  tlie  deponent  did  not  wish  to 
decide  on  the  expediency  of  the  motion  to  dismiss  without  consult- 
ing him ;  that  he  expected  him  to  return  before  the  term  ended^ 
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but  the  court  adjourned  sooner  than  he  anticipated,  and  the  senior 
counsel  did  not  return  until  the  court  had  finally  adjourned  to  the 
next  terra. 

The  facts  stated  in  this  affidavit  cannot  influence  the  decision  of 
the  motion.  The  absence  of  one  or  of  all  the  counsel  employed  by 
one  party,  in  pursuit  of  other  business,  furnishes  no  ground  for 
delaying  a  case  in  this  court,  without  the  consent  of  the  adverse 
party. 

The  motion  comes  too  late,  and  is  therefore  overruled. 

Day       ) 
17.         \  No.  52. 
Hayward.  ) 

The  motion  to  dismiss  in  this  case  stands  on  the  same  ground 
with  that  of  Chaffee,  trustee  of  Day,  v.  Hayward,  just  disposed  of; 
and  must,  for  tiie  reasons  assigned  in  that  case,  be  also  overruled. 

Afterwards,  being  argued  on  the  merits  by  Mr,  Jenckea,  for  plain- 
tiff in  error,  and  Mr.  Bradley  and  Mr.  Pitman^  for  defendant,  the 
following  opinion  states  all  that  is  necessary : 

[  *  214  ]  *  Mr.  Justice  Catron  delivered  the  opinion  of  the  court. 
The  question  of  law  decided  below,  and  which  we  are 
called  on  to  revise,  arises  on  the  following  facts:  On  the  twenty- 
second  day  of  October,  1855,  the  plaintiff  in  error  sued  out  a  writ 
in  the  circuit  court  of  the  United  States  for  the  Rhode  Island  dis- 
trict, against  Nathaniel  Hayward,  styling  him  as  '^of  Colchester, 
in  the  State  of  Connecticut,  commorant  of  Providence,  in  the  State 
of  Rhode  Island,"  for  the  recovery  of  damages  alleged  to  have  been 
sustained  by  the  plaintiff  in  error,  by  reason  of  an  alleged  infringe- 
ment of  a  patent  right  claimed  by  said  plaintiff. 

On  the  same  day,  the  marshal  of  the  Rhode  Island  district  made 
return  on  the  writ,  that  "  for  want  of  the  body  of  the  within  de- 
fendant to  be  by  me  found  within  my  district,  I  have  attached," 
&c.,  (enumerating  certain  real  estate  lying  in  the  city  of  Provi- 
dence, in  the  Stat^e  of  Rhode  Island,)  and  a  still  further  return  of 
having  made  further  service  of  the  writ,  by  attaching  all  the  per- 
sonal estate  of  the  defendant  in  the  India  rubber  factory  of  Harts- 
horn &  Co.,  and  in  the  store  or  warehouse  No.  7,  Dorrance  street 
stores,  &c.,  and  '^have  left  true  and  attested  copies  of  this  writ, 
with  my  doings  thereon,  with  the  city  clerk  of  the  city  of  Provi- 
dence, and  with  John  Sweet  and  William  E.'Himes,  they  being  in 
possession  of  tlie  preinises,  the  defendant  having  no  known  place  of 
abode  within  my  district." 
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At  the  November  term  of  the  court,  a  declaration  was 
filed,  *  containing  the  allegations  of  citizenship  of  the  [*215] 
plaintiff  and  defendant,  and  that  the  defendant  was  coni- 
morant  of  Providence,  as  in  the  writ ;  and  at  the  same  term  the 
defendant,  in  his  own  proper  person,  pleaded  to  the  jurisdiction  of 
the  court,  that  he  was  at  the  time  of  the  pretended  service  of  the 
writ,  and  is,  an  inhabitant  of  the  district  of  Connecticut,  and  not 
an  inhabitant  of  the  district  of  Bhode  Island,  nor  was  he  at  the 
time  of  the  pretended  service  of  the  writ  within  the  district  of 
Rhode  Island  ;  praying  the  judgment  of  the  court,  whether  it  can 
or  will  take  cognizance  of  the  action  against  him.. 

To  this  plea  the  plaintiff,  by  his  attorney,  filed  a  general  demur- 
rer, on  which  the  cause  was  heard,  and  at  the  June  term  the  court 
overruled  the  demurrer  and  dismissed  the  case  for  want  of  jurisdic- 
tion; upon  which  the  plaintiff  sued  out  a  writ  of  error. 

By  the  eleventh  section  of  the  judiciary  act  of  1789,  it  is  provided, 
**That  no  civil  suit  in  a  circuit  or  district  court  shall  be  brought 
against  an  inhabitant  of  the  United  States  by  any  original  process 
in  any  other  district  than  that  whereof  he  is  an  inhabitant,  or  in 
which  he  shall  be  found  at  the  time  of  serving  the  writ." 

It  has  been  several  times  held  by  this  court  as  the  true  construc- 
tion of  the  foregoing  section,  that  jurisdiction  of  the  person  of  a 
defendant,  (who  is  an  inhabitant  of  another  State,)  can  only  be 
obtained,  in  a  civil  action,  by  service  of  process  on  his  person, 
witliin  the  district  where  the  suit  is  instituted  ;  and  that  no  juris- 
diction can  be  acquired  by  attaching  property  of  a  non-resident 
defendant,  pursuant  to  a  State  attachment  law.  The  doctrine  an- 
nounced to  this  effect,  in  the  case  of  Toland  v.  Sprague,  in  1838, 
(12  Peters,  327,)  has  been  uniformly  followed  since,  both  by  this 
court  and  at  the  circuits.     (15  Pet.  171  ;  17  How.  424.) 

It  is  insisted,  however,  for  the  plaintiff,  that  these  rulings  were 
had  in^cases  arising  where  the  jurisdiction  depended  on  citizen- 
ship ;  whereas,  here  the  suit  is  founded  on  an  act  of  congress  con- 
ferring jurisdiction  on  the  circuit  courts  of  the  United  States  in 
suits  by  inventors  against  those  who  infringe  their  letters  patent, 
including  all  cases,  both  at  law  and  in  equity,  arising  under  the 
patent  laws,  without  regard  to  citizenship  of  the  parties  or  the 
amount  in  controversy,  and  therefore  the  eleventh  section  of  the 
judiciary  act  does  not  applj*^,  but  the  process  acts  of  the  State  where 
the  suit  is  brought  must  govern ;  and  that  the  act  of  congress  of 
May  8th,  1792,  so  declares. 

The  second  section  of  that  act  provides,  that  the  forms  and 
modes  of  proceeding  in  suits  at  common  law  shall  be  the  same  as 
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are  now  used  in  the  federal  courts,  respectively,  pursuant 
[  *  216  ]  *  to  the  act  of  1789,  ch.  21,  known  as  the  process  act  of 
that  year. 

This  act  (sec.  2)  declares  that  until  further  provision  shall  he 
made,  and  except  where  by  this  act  ^^or  other  statutes  of  the  United 
States  is  otherwise  provided,"  the  forms  of  writs  and  executions, 
and  modes  of  process  in  suits  at  common  law,  shall  be  the  same  in 
each  State,  respectively,  as  are  now  used  or  allowed  in  the  supreme 
court  of  the  same.  This  was  to  be  the  mode  of  process,  unless  pro- 
vision had  been  made  by  congress;  and,  to  the  extent  that  congress 
had  provided,  the  State  laws  should  not  operate. 

Now,  the  only  statute  of  the  United  States  then  existing,  regu- 
lating practice,  was  the  judiciary  act  of  1789,  (ch.  20,)  which  is 
above  recited.  The  eleventh  section  is  excepted  out  of  and  stands 
unaffected  by  the  subsequent  process  acts,  and  is  as  applicable  in 
this  case  as  it  was  to  those  where  jurisdiction  depended  on  citizen- 
ship. It  applies  in  its  terms  to  all  civil  suits  ;  it  makes  no  excep- 
tion, nor  can  the  courts  of  justice  make  any. 

The  judicial  power  extends  to  all  cases  in  law  and  equity  arising 
under  the  constitution  and  laws  of  the  United  States,  and  it  is  pur- 
suant to  this  clause  of  the  constitution  that  the  United  States  courts 
are  vested  with  power  to  execute  the  laws  respecting  inventors  and 
patented  inventions;  but  where  suits  are  to  be  brought  is  left  to 
the  general  law,  to  wit,  to  the  eleventh  section  of  the  judiciary  act, 
which  requires  personal  service  of  process,  within  the  district  where 
the  suit  is  brought,  if  the  defendant  be  an  inhabitant  of  another 
State. 

This  case,  and  that  of  Day  against  Hay  ward,  depend  on  the  same 
grounds  of  jurisdiction,  and  were  both  correctly  decided  in  the  cir- 
cuit court ;  and  the  judgment  in  each  is  affirmed. 


Horace  H.  Day,  Appellant,  v.  Thb  Union  India  Bubber  Company, 

20  H.  216. 

Goodtear's  Patent — Licensees'  Rights. 

The  questions  involved  in  this  eait  were  decided  in  the  case  of  Hartshorn  v.  Day,  19 
How.  211;  1  Miller,  650,  and  relate  to  the  rights  of  defendants  as  licensees  of 
Goodyear. 

Appeal  from  the  circuit  court  for  the  southern  district  of  New 
York.     The  case  is  stated  in  the  opinion. 
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Mr,  Clarence  A.  Seward  and  Mr.  Jenckes^  for  appellant. 
Mr.  Noyes  and  Mr.  Staples,  for  defendants. 

*  Mr.  Justice  Nelson  delivered  the  opinion  of  the  court.  [  *  217  ] 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
the  United  States  for  the  southern  district  of  New  York, 

The  bill  was  filed  in  the  court  below  by  Day,  as  assignee  of  the 
patent  of  Edwin  M.  Chaffee,  for  a  new  improvement  in  preparing 
and  applying  India  rubber  to  cloth,  &c.,  dated  the  Slst  August, 
1836,  and  renewed  for  seven  years  from  the  Slst  August,  1850, 
against  the  defendants,  for  an  alleged  infringement  during  the  run- 
ning of  the  renewed  term. 

The  questions  involved  in  the  case  are,  substantially,  the  same  as 
those  presented  and  decided  in  the  case  of  Hartshorn  fi  al.  v.  Day, 
at  the  last  term,  and  reported  in  19  How.  p.  211.  That  was  an 
action  at  law,  brought  by  the  same  plaintiff,  upon  this  patent, 
against  the  defendants,  who  were  licensees  under  Charles  Grood- 
year,  for  the  manufacture  of  India  rubber  boots  and  shoes.  The 
defendants  in  the  present  case  are  licensees  under  Goodyear,  for 
the  manufacture  of  India  rubber  cloth  for  various  purposes.  In 
both  cases,  the  right  to  manufacture  the  article  rested  upon  the 
authority  of  Groodyear  to  grant  the  license,  as  derived  from  Chaf- 
fee, the  patentee. 

The  court  held,  in  the  case  of  Hartshorn  et  al.  v.  Day,  that  under 
the  agreement  of  the  5th  September,  1850,  between  Chaffee,  the 
patentee,  and  William  Judson,  the  entire  ownership  in  the  patent, 
legal  and  equitable,  passed  to  Judson,  for  the  benefit  of  Goodyear 
and  those  holding  rights  under  him,  and  on  that  ground  decided  in 
favor  of  the  licensees. 

Now,  in  this  case  the  licenses  under  Goodyear  to  manufacture 
cloth  of  the  description  claimed  are  as  broad  and  ample  as  wece 
those  to  the  defendants  in  the  case  just  mentioned.  Goodyear  be- 
came the  sole  owner  of  the  patent  of  Chaffee  as  early  as  28th  June, 
1844,  and  on  the  18th  July  following  gave  a  license  to  the  Nauga- 
tuck  India  Bubber  Company,  to  manufacture  cloths,  with  certain 
exceptions,  under  all  his  patents — those  in  which  he  was  then  in- 
terested or  in  which  he  might  thereafter  be  interested,  issued  or  to 
be  issued — and,  also,  in  all  renewals  of  patents.  He  also  gave  a 
like  extensive  license,  on  the  28th  of  March,  1847,  to  W.  E.  & 
John  Rider,  for  manufacturing  of  ships'  letter  and  mail  bags;  and 
in  February  of  the  same  year,  a  similar  license  to  manufacture 
wearing  apparel,  &c.,  to  Jonathan  Trotter;  and  on  the  1st  July, 
1848,  one  to  Trotter  and  W.  Bider  &  Brother,  for  the  manufac- 
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ture  of  army  and  navy  equipments,  sheet  rubber,  &c.  All  these 
various  licenses  afterwards  became  consolidated  in  the 
[*218]  Union  *India  Rubber  Company,  the  defendants  in  this 
suit,  and  present  therefore  a  complete  defense  to  the  suit, 
if  Goodyear  was  the  true  owner  of  the  Chaffee  renewed  patent. 
And  this,  as  we  have  seen,  has  already  been  held  in  the  case  of 
Hartshorn  v.  Day. 

Besides,  in  the  agreement  of  the  5th  September,  1850,  between 
Chaffee  and  Judson,  it  is  expressly  stated  that  the  patent  was  con- 
veyed to  the  latter,  to  secure  it  for  the  benefit  of  Goodyear  and 
those  holding  rights  to  use  it  under  and  in  connection  with  his 
licenses ;  and  Judson  was  also  directed  to  hold  it  for  their  benefit. 

The  license  of  the  defendants  therefore,  in  this  case,  stands  upon 
two  grounds,  either  of  which  would  seem  to  constitute  a  sufiScient 
defense  to  the  suit  for  infringement:  First,  authority  from  Good- 
year, the  owner  of  the  renewed  term  of  the  pat-ent;  and  second,  the 
express  recognition  of  Chaffee,  the  pat.entee,  of  the  right  of  these 
parties  as  licensees  of  Goodyear  to  use  the  improvement.  And  we 
may  add  to  these  grounds  of  defense,  that  upon  the  interpretation 
of  the  court  in  the  case  of  Hartshorn  v.  Day,  of  the  several  agree- 
ments relating  to  this  patent,  and  especially  that  of  the  6th  Sep- 
tember, 1850,  Day  took  no  interest  in  it  under  the  assignment  of 
Chaffee  of  1st  July,  1853,  he  having  previous  to  that  time  parted 
with  all  his  interest  for  the  benefit  of  Goodyear  and  his  licensees. 

Some  evidence  has  been  given  in  the  case  for  the  purpose  of  show- 
ing that  the  agreement  of  5th  September  was  not  sealed  at  the  time 
of  its  execution,  and  that  the  seal  must  have  been  annexed  after- 
wards without  any  authority.  But  it  is  too  slight  and  uncertain 
to  be  entitled  to  any  weight. 

It  has  also  been  insisted  that  this  instrument  was  procured  by 
fraud  from  Chaffee,  through  the  contrivance  of  Judson.  But  the 
evidence  relied  on  is  very  general  and  unsatisfactory ;  and,  besides, 
it  is  too  late  to  setup  any  such  ground  of  defense  after  Chaffee  him- 
self has  carried  the  agreement  into  execution,  and  acted  under  it, 
receiving  its  benefits  for  some  three  years.  And  what  is  remark- 
able on  this  point,  he  is  the  chief  witness  to  make  out  the  alleged 
fraud. 

It  has  also  been  urged  that  the  licensees  have  not  contributed  to 
the  fund  for  paying  the  expenses  of  the  renewal  of  the  patent.     But 
this  is  a  matter  in  which  Chaffee  had  no  interest.     He  has  taken 
the  indemnity  of  Judson  against  these  expenses.     The  licensees  ,, 
were  never  liable  to  him  for  them. 

Without  pursuing  the  examination  further,  we  are  entirely  satis- 
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fied,  for  the  reasons  above  stated,  that  the  decree  below  is  right, 
and  should  be  affirmed. 


Jacob  TJ.  Payne  and  others,  Plaintiffs  in  Error,  v.  Jonathan  J. 

Niles  and  others. 

20  H.  219. 
Parties  in  Ereoe. 

1.  No  one  can  bring  a  writ  of  error  who  was  not  a  party  to  the  judgment  which  \n 
Boaght  to  be  reversed,  nor  can  any  one  be  made  defendant  to  a  writ  of  error  who 
was  not  a  party  to  the  judgment. 

2.  The  fact  that  a  party  sought  to  intervene  in  the  suit  below  whose  petition  of  inter- 
vention was  dismissed,  and  who  had  not  served  a  writ  on  or  otherwise  made  a  party 
the  person  who  recovered  the  judgment,  does  not  authorize  the  intervenor  to  bring  a 
writ  of  error;  and  his  writ,  if  brought,  will  be  dismissed. 

This  is  a  writ  of  error  to  the  circuit  court  for  the  eastern  district 
of  Louisiana,  and  it  is  sufficiently  stated  in  the  opinion. 

Mr.  ChiUon  and  Mr,  Davidge,  for  plaintiffs  in  error. 

Mr.  Benjamin  and  Mr.  Pike,  for  defendants. 

Mr.  Chief  Justice  Taney  delivered  theopinion  of  thecourt. 

*  This  case  is  brought  here  by  a  writ  of  error  directed  to  [  *  220  ] 
the  circuit  court  for  the  eastern  district  of  Louisiana. 

It  appears  by  the  transcript,  that  Niles  &  Co.,  citizens  of  Ohio, 
brought  suit  in  the  circuit  court  against  Andrew  Knox,  of  Louisi- 
ana, for  the  price  of  certain  machinery  furnished  to  the  latter  for 
the  use  of  his  plantation.  They  claimed  the  vendor's  privilege  on 
the  articles  sold,  which  were  still  in  possession  of  the  vendee.  The 
suit  was  instituted  on  the  21st  of  February,  1855,  and  on  the  17th 
of  April,  1855,  a  decree  was  rendered  in  favor  of  the  plaintiff  for 
two  thousand  six  hundred  and  eighty-six  dollars  and  sixty-nine 
cents,  with  interest,  and  with  the  vendor's  privilege  on  the  ma- 
chinery. 

On  the  19th  of  March,  1855,  Payne  &  Harrison,  the  plaintiffs  in 
error,  citizens  of  Louisiana,  filed  in  the  circuit  court  a  petition  of 
intervention  in  the  above-mentioned  suit,  alleging  that  Knox  was 
indebted  to  them  in  a  large  sum  of  money,  for  which  they  held  a 
mortgage  on  the  plantation  on  which  the  machinery  in  question 
was  erected ;  and  claiming  that  their  right  by  virtue  of  this  mort- 
gage was  superior  to  the  vendor's  lien  of  Niles  &  Co.,  and  prayed 
a  citation  for  Niles  &  Co. ;  but  did  not  pray  for  any  process  against 
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Knox.  Nor  does  the  record  show  that  he  ever  voluntarily  apjjcaretl 
to  or  answered  this  petition.  And  on  the  8th  of  February,  1856, 
it  was  by  the  judgment  of  the  circuit  court  finally  dismissed,  with 
costs. 

A  statement  of  facts  was  afterwards  agreed  on  between  the  coun- 
sel for  Niles  &  Co.  and  the  counsel  for  Payne  &  Harrison,  which  is 
set  forth  in  the  transcript,  but  it  does  not  appear  that  Knox  assented 
to  it,  or  indeed  had  any  knowledge  of  it. 

Afterwards,  on  the  18th  of  February,  1856,  the  counsel  for  Payne 
&  Harrison  represented  to  the  court  that  Knox  had  died  after  the 
suit  on  their  intervention  was  instituted,  and  that  no  one  had  qual- 
ified as  his  executor  or  administrator,  and  that  there  was  no  rep- 
resentative of  his  estate,  except  William  A.  Broadwell,  of  New 
Orleans,  who  was  the  duly-appointed  and  qualified  syndic  of  said 
Knox;  and  thereupon  moved  the  court  that  the  said  Broadwell  be 
made  a  party  to  the  cause,  which  was  accordingly  ordered  by  the 
jourt,  and  a  copy  of  the  order  served  on  him  by  the  marshal  on  the 
succeeding  day ;  and  on  the  day  of  the  service,  this  writ  of  error 
was  sued  out  by  the  interveners,  Payne  &  Harrison. 

The  writ  recites  that  a  judgment  was  rendered  in  a  case  between 
Niles  &  Co.,  plaintiff's,  and  Broadwell,  syndic  of  Knox,  defend- 
ant, and  Payne  &  Harrison,  interveners  in  said  suit,  who  were 
plaintiffs,  both  as  against  Niles  &  Co.  and  Broadwell,  syndic  of 
Knox ;  and  citations  were  issued  and  served  on  Niles  & 
I  *  221  ]  *  Co.  and  Broadwell,  to  appear  in  this  court  upon  the 
return  of  the  writ  of  error. 

It  will  be  seen,  from  this  statement,  that  Payne  &  Harrison  were 
not  parties  to  the  judgment  in  the  suit  of  Niles  &  Co.  v.  Knox. 
The  only  judgment  in  the  circuit  court  to  which  they  were  parties, 
was  the  judgment  dismissing  their  petition  of  intervention ;  and 
Knox  was  not  made  a  party  defendant  in  that  proceeding,  nor  was 
he  a  party  to  that  judgment.  The  order  of  the  court  to  make 
Broadwell,  his  syndic,  a  party,  was  passed  after  this  judgment  was 
rendered. 

Writs  of  error  to  remove  the  judgment  of  an  inferior  tribunal  to 
this  court  are,  under  the  acts  of  congress,  governed  by  the  princi- 
ples and  usages  of  the  common  law.  And  it  is  very  well  settled  in 
all  common  law  courts,  that  no  one  can  bring  up,  as  plaintiff  in  a 
writ  of  error,  the  judgment  of  an  inferior  court  to  a  superior  one, 
unless  he  was  a  party  to  the  judgment  in  the  court  below ;  nor  can 
any  one  be  made  a  defendant  in  the  writ  of  error,  who  was  nut  a 
party  to  the  judgment  in  the  inferior  court.  Payne  &  Harrison, 
therefore,  have  no  right  to  sue  out  a  writ  of  error  upon  the  judg- 
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ment  in  the  suit  between  Niles  &  Co.  and  Knox,  to  which  they 
were  not  a  party,  nor  can  they  make  Knox  or  his  representative  a 
defendant  in  a  writ  of  error  brought  upon  the  judgment  on  the 
petition  of  intervention,  to  which  neither  Knox  nor  Broadwell,  his 
syndic,  was  a  party. 

This  writ  of  error  attempts  to  do  both,  and  is  therefore  not  war- 
ranted by  law.  It  cannot  bring  the  judgments  referred  to,  or  either 
of  them,  before  this  court,  and  must  therefore  be  dismissed,  with 
costs. 


John  McGavock,  Plaintiff  in  Error,  v.  Peter  Woodiibp. 

20  H.  221. 
Bbokebs'  Commissions  ok  Sales  of  Real  Estate. 

1.  Where  a  real  estate  broker  was  employed  to  sell  on  clear  and  definite  terms,  his 
commissions  are  not  dae  until  he  has  found  a  purchaser  ready  and  willing  to  comply  y 
with  those  terms. 

2.  Where  a  case  is  submitted  to  the  court,  waiving  a  jury,  a  finding  of  facts  filed 
after  the  judgment,  but  stated  to  be  as  of  the  date  of  the  trial,  will  be  presumed  to 
have  been  filed  by  consent 

Tras  is  a  writ  of  error  to  the  circuit  court  for  the  eastern  district 
of  Louisiana,  and  the  case  is  fully  stated  in  the  opinion. 

Mr,  Benjamin^  for  plaintiff  in  error. 

Mr.  Taylor,  for  defendant. 

*  Mr.  Justice  Nei^on  delivered  the  opinion  of  the  court.  [  *  224  ] 

This  is  a  writ  of  error  to  the  circuit  court  of  the  United 
*  States,  held  by  the  district  judge  for  the  eastern  district  [  ^225  ] 
of  Louisiana. 

The  suit  was  brought  by  Woodlief,  a  broker  in  the  city  of  New 
Orleans,  against  the  defendant,  to  recover  the  sum  of  two  thousand 
six  hundred  dollars,  as  a  commission  for  negotiating  the  sale  of  a 
plantation  and  slaves. 

The  petition  sets  out  that  on  the  16th  November,  1855,  the  de- 
fendant employed  the  plaintiff  to  procure  a  purchaser  for  his  sugar 
plantation,  situate  on  the  Bayou  La  Eourche,  in  the  State  of  Louisi- 
ana, and  seventy  slaves,  for  the  price  of  f  130,000,  of  which  $20,000 
was  to  be  paid  in  cash,  and  the  remainder  in  five  equal  annual  in- 
stallments, with  interest.  That  the  plaintiff  soon  thereafter  found 
a  purchaser,  namely,  George  M.  Long,  of  the  parish  of  Carroll, 
State  of  Louisiana ;  and  on  the  20th  November,  said  Long,  with  the 
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plaintiff,  went  to  the  residence  of  the  defendant,  examined  the 
property,  and  concluded  an  agreement  of  purchase  according  to  the 
terms  stated. 

The  facts  set  forth  in  the  petition  were  denied  by  the  defendant, 
and  the  cause  went  down  for  trial  before  the  court,  a  jury  having 
been  waived,  when  a  judgment  was  rendered  for  the  plaintiff,  for 
the  amount  claimed. 

The  case  comes  up  on  a  writ  of  error  to  this  court  upon  a  state- 
ments of  facts  by  the  judge.  The  issue  was  tried  in  the  court  below, 
and  the  judgment  rendered  on  the  24th  June,  1856.  A  motion  for 
a  new  trial  was  heard,  and  denied  on  the  9th  of  October  following. 
The  writ  of  error  was  then  prayed  for  and  allowed,  and  the  state- 
ment of  facts  drawn  up  and  ordered  to  be  filedj  nunc  pro  tunc,  as 
of  the  24th  June,  1856,  the  day  the  cause  was  first  tried  before  the 
court. 

An  objection  was  made  on  the  argument,  that  this  statement  of 
facts  could  not  be  noticed,  it  having  been  made  up  after  the  term 
in  which  the  cause  was  tried,  and  as  it  did  not  appear  that  the  court 
was  requested  to  draw  it  up  at  the  time  of  the  trial.  We  are  of 
opinion  that,  as  the  judge  has  drawn  up  and  filed  the  statement  as 
of  the  day  of  the  trial,  it  is  but  reasonable  to  presume  that  he  had 
been  so  requested  at  the  trial  by  the  counsel  for  the  defendant. 
We  agree  that  the  request  must  be  made  at  this  time,  in  order  to 
enable  the  court  to  notice  it  in  error  ;  but  the  statement  may  be 
drawn  up  afterwards,  as  shall  be  convenient  for  the  judge.  This  is 
the  settled  practice  in  courts  where  the  proceedings  are  according 
to  the  common  law.  The  bill  of  exceptions  may  be  settled  after, 
though  the  exceptions  must  be  taken  at  the  trial. 

As  to  the  merits,  we  are  of  opinion  that  there  was  error  in  the 
decision  of  the  court  below. 

,  The  terms  of  the  sale,  as  given  by  the  vendor  to  the 
[  *  226  ]  *  plaintiff,  the  broker,  were  simple  and  specific — the  price 
$130,000,  $20,000  in  cash,  and  the  remainder  in  five  equal 
annual  payments.  Long,  the  purchaser,  agreed  to  these  terms,  as 
averred  in  the  petition,  and  not  questioned  in  tlie  case ;  and  if  he 
had  offered  and  was  in  a  condition  to  consummate  the  agreement 
according  to  its  terms,  no  doubt  the  commission  would  have  been 
earned,  and  the  recovery  below  right.  But  when  the  parties  pro- 
ceeded to  the  execution  of  the  contract  of  sale,  a  change  was  pro- 
posed by  Long,  the  vendee,  which,  for  aught  that  appears  upon  the 
facts  or  in  the  finding  of  the  judge,  was  never  assented  to  by  the 
defendant.  The  change  was  substantial,  and  called  for  a  new  and 
distinct  agreement  before  the  vendor  could  be  bound.     The  wife  of 
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Long  was  interposed  as  the  purchaser,  the  husband  being  a  person 
of  no  means  or  credit.  Her  means,  it  appears,  consisted  of  notes 
given  to  her  by  Dr.  Bard,  for  a  plantation  which  she  had  sold  to  him ; 
and  the  greater  part  of  the  statement  of  facts  is  made  up  of  various 
negotiations  with  third  parties,  by  the  plaintiff  and  Long,  with  a 
view  to  turn  these  notes  for  the  benefit  of  the  defendant,  so  as  to 
apply  them  towards  payment  of  the  $130,000,  the  purchase  money. 
This  was  to  be  brought  about  by  substituting  them  in  the  place  of 
notes  which  the  defendant  had  given  to  one  Thibodaux,  from  whom 
he  had  purchased  his  plantation.  Thibodaux  was  willing  to  receive 
the  notes  of  Dr.  Bard,  in  lieu  of  the  defendant's,  if  the  substitu- 
tion could  be  legally  made,  and  he  could  retain  a  first  mortgage  on 
the  plantation  and  slaves  as  a  security.  Whether  this  security 
could  be  given,  or  was  agreed  to  be  given,  nowhere  appears. 
Twentv  thousand  dollars  of  these  notes  of  the  defendant  were,  in 
some  way,  under  the  control  of  a  commercial  firm,  who  were  en- 
dorsers upon  them.  A  difficulty  existed  in  making  a  substitution 
for  these.  No  satisfactory  arrangement  was  made  in  respect  to 
them,  and  none  at  all  as  concerned  the  sum  of  |20,000,  which  was 
to  be  paid  to  the  defendant  in  cash. 

The  evidence  in  the  case  therefore  neither  shows  that  the  defend- 
ant agreed  to  this  change  of  the  conditions  of  sale,  nor,  if  he  had, 
that  they  could  or  would  have  been  carried  into  effect  by  the  third 
persons  concerned,  nor  any  evidence  of  the  condition  to  pay  the 
$20,000  down. 

The  terms  of  sale,  as  we  have  stated,  were  very  distinct  and  easily 
understood ;  but  the  terms  and  conditions  of  the  proposed  fulfill- 
ment are  complicated,  confused,  involved  in  doubt  and  uncertainty, 
and  the  fulfillment  itself,  even  upon  these  conditions,  rather  con- 
jectural than  otherwise. 

The  learned  judge  observes,  in  his  statement,  ^^that  the  court  see 
no  reason  to  doubt  that  Long  and  wife  would  have  been 
♦prepared  to  comply  with  the  terms  of  the  contract,  by  [  *  22Y  ] 
meeting  the  wishes  of  McQavock,  the  defendant,  in  regard 
to  the  notes  given  by  him  when  he  purchased  the  plantation  from 
Thibodaux,  even  if  they  were  required  to  pay  cash  for  the  amount 
for  which  the  commercial  firm  were  endorsers,  by  having  discounted 
a  portion  of  Dr.  Bard's  obligations."  This  is  an  opinion  of  what 
might  have  been  effected  towards  the  consummation  of  the  contract 
of  sale,  rather  than  what  had  been  done  preparatory,  and  with  a 
view  to  the  fulfillment,  which  would  have  been  much  more  pert  - 
nent  to  the  issue  in  the  case.  As  the  terms  of  sale  were  explicit, 
the  proposal  to  fulfill  should  have  been  equally  so.     Nothing 
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should  have  been  left  to  conjecture  or  speculation.  There  should 
have  been  as  much  certainty  on  the  one  side  of  the  contract  as  upon 
the  other.  Certainty  in  the  offer  to  fulfill  is  as  important  to  the 
vendor  as  in  the  terms  of  the  sale  to  the  vendee,  and  equally  neces- 
sary before  the  vendor  can  be  put  in  fault.  The  broker  must  com- 
plete the  sale ;  that  is,  he  must  find  a  purchaser  in  a  situation 
and  ready  and  willing  to  complete  the  purchase  on  the  terms  agreed 
on,  before  he  is  entitled  to  his  commissions.  Then  he  will  be  en- 
titled to  them,  though  the  vendor  refuse  to  go  on  and  perfect  the 
sale. 
Judgment  of  the  court  below  reversed. 


-^^i-^  The  Covington  Drawbridob  Company,  Plaintiffs  in  Error,  v.  Alex- 
^^^^  ANDER  0.  Shepherd  and  others. 


20  H.  227. 

AVERMEKT  AS  TO  CiTIZEKSHIP  OF  A  CoBPOBATIOK. 

Where  the  act  creating  a  corporation  is  a  public  act  of  which  the  court  takes  judicial 
notice,  it  is  sufficient  to  describe  it  as  a  ciUzen  of  the  State  by  which  it  is  so  created. 
The  cases  in  this  court  on  this  subject  reviewed. 

This  is  a  writ  of  error  to  the  circuit  court  for  the  district  of  In- 
diana. 

The  case  is  fully  stated  in  the  opinion. 

Mr,  Oliver  H.  Smithy  for  plaintiffs  in  error. 

Mr.  B.  W.  Thompson,  for  defendants. 

[  *  231  ]      *  Mr.  Chief  Justice  Taney  delivered  the  opinion  of  the 
court. 
The  writ  of  error  in  this  case  is  brought  upon  a  judgment  recov- 
ered by  Shepherd  and  others^  against  the  Covington  Draw- 
[  *  232  ]  *  bridge  Company,  in  the  circuit  court  of  the  United  States 
for  the  district  of  Indiana. 
The  only  error  assigned  here  is,  that  upon  the  declaration  and 
pleadings  in  the  case,  the  circuit  court  had  no  jurisdiction. 

This  objection  is  founded  upon  the  description  of  the  parties  in 
the  declaration,  which  is  in  the  following  words: 

^^Alexander  0.  Shepherd,  Elijah  F.  Gillan,  James  Davidson, 
Samuel  McClure,  Samuel  Peters,  and  George  Willard,  citizens  of 
the  State  of  Ohio^  plaintiffs  in  this  suit^  complain  of  the  Covington 
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Drawbridge  Company,  citizens  of  the  State  of  Indiana,  defendants 
in  thib  suit,  in  a  plea  of  trespass  on  the  case." 

The  plaintiff  in  error,  who  was  defendant  in  the  court  below, 
contends  that  it  does  not  appear  by  this  averment  that  the  Draw- 
bridfre  Company  was  a  corporation  chartered  by  Indiana,  and  had 
its  principal  place  of  business  in  that  State;  and  that,  unless  this 
appears  in  the  pleadings,  the  averment  that  they  were  citizens  of 
that  State  was  not  sufficient  to  give  jurisdiction  to  the  circuit  court. 

It  is  very  true,  that  where  individuals  voluntarily  associate  to- 
gether, and  adopt  a  name  or  description  intended  to  embrace  all  of 
its  members,  and  under  which  its  contracts  and  engagements  are 
made,  and  its  business  carried  on,  such  a  company  can  neither  sue 
nor  be  sued  by  the  name  they  have  adopted,  and  under  which  they 
act,  in  any  court  of  common  law,  whether  it  be  the  court  of  a  State 
or  of  the  United  States.  They  must  sue  and  be  sued  in  their  indi- 
vidual names  as  partners  in  the  company. 

But  the  answer  to  the  objection  taken  by  the  plaintiff  in  error  is, 
that  the  twenty-seventh  section  of  the  fourth  article  of  the  consti- 
tution of  Indiana  provides  that  ^' every  statute  shall  be  a  public 
law,  unless  otherwise  declared  in  the  statute  itself."  The  statute 
of  the  legislature  of  Indiana,  incorporating  the  Covington  Draw- 
bridge Company,  is  therefore  a  public  law,  of  which  the  circuit 
court  and  this  court  are  bound  to  take  judicial  notice,  without  its 
being  pleaded  or  offered  in  evidence.  For  wherever  a  law  of  a 
State  is  held  to  be  a  public  one,  to  be  judicially  taken  notice  of  by 
the  State  courts,  it  must  be  regarded  in  like  manner  by  a  court  of 
the  United  States,  when  it  is  required  to  administer  the  laws  of  the 
State. 

This  being  the  case  in  this  instance,  the  averment  that  the  Cov- 
ington Drawbridge  Company  are  citizens  of  the  State  of  Indiana  is 
sufficient,  according  to  the  decision  of  this  court  in  the  case  of  the 
Louisville,  Cincinnati,  and  Charleston  Railroad  Company  z;.  Letson, 
2  How.  497,  which  has  ever  since  been  adhered  to,  and  must  now 
be  regarded  as  the  settled  law  of  the  court. 

*  The  question  as  to  the  jurisdiction  of  the  courts  of  the  [  *  233  ] 
United  States  in  cases  where  a  corporation  is  a  party,  was 
urgued  and  considered  in  this  courts  for  the  first  time,  in  the  cases 
of  tiie  Hope  Insurance  Company  v,  Boardman,  and  of  the  Bank  of 
the  United  States  v.  Deveaux,  5  Cr.  57  and  61.  These  two  cases 
were  argued  at  the  same  term,  and  were,  as  appears  by  the  report; 
decided  at  the  same  time.  And  in  the  last-mentioned  case,  the 
court  Reld  that  in  a  suit  by  or  against  a  corporation^  in  its  corpo- 
rate name,  this  court  might  look  beyond  the  mere  legal  being  which 
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the  charter  created,  and  regard  it  as  a  suit  by  or  against  the  indi- 
vidual persons  who  composed  the  corporation;  and  an  averment 
that  they  were  citizens  of  a  particular  State  (if  such  was  the  fact) 
would  be  suflScient  to  give  jurisdiction  to  a  court  of  the  United 
States,  although  the  suit  was  in  the  corporate  name,  and  the  indi- 
vidual corporators  not  named  in  the  suit  or  the  averment. 

But  in  the  case  of  the  Louisville,  Cincinnati,  and  Charleston 
Kailroad  Company  v.  Letson,  the  court  overruled  so  much  of  this 
opinion  as  authorized  a  corporation  to  plead  in  abatement,  that  one 
or  more  of  the  corporators,  plaintiffs  or  defendants,  were  citizens  of 
a  different  State  from  the  one  described,  and  held  that  the  members 
of  the  corporate  body  must  be  presumed  to  be  citizens  of  the  State 
in  which  the  corporation  was  domiciled,  and  that  both  parties  were 
estopped  from  denying  it.  And  that,  inasmuch  as  the  corporators 
were  not  parties  to  the  suit  in  their  individual  characters,  but 
merely  as  members  and  component  parts  of  the  body  or  legal  entity 
which  the  charter  created,  the  members  who  composed  it  ought  to 
be  presumed,  so  far  as  its  contracts  and  liabilities  are  concerned,  to 
reside  where  the  domicile  of  the  body  was  fixed  by  law,  and  where 
alone  they  could  act  as  one  person ;  and  to  the  same  extent,  and  for . 
the  same  purposes,  be  also  regarded  as  citizens  of  the  State  from 
which  this  legal  being  derived  its  existence,  and  its  faculties  and 
powers.  And  in  the  case  of  the  Bank  of  Augusta  v.  Earle,  13  Pet. 
519,  the  court  said  that  a  corporation  can  have  no  legal  existence 
outside  of  the  dominion  of  the  State  by  which  it  is  created.  Con- 
sequently, the  Covington  Drawbridge  Company  being  chartered  by 
the  State  of  Indiana,  it  necessarily  has  its  home  and  place  of  bus- 
iness in  that  State;  and  the  only  averment  in  the  declaration  neces- 
sary to  show  a  case  for  jurisdiction,  was  that  of  the  citizenship  of 
the  parties  who  composed  the  company. 

In  the  ca^e  of  the  Lafayette  Insurance  Company  v,  French,  the 
declaration  stated  that  the  corporation  itself  was  a  citizen  of  Indiana. 
Now,  no  one,  we  presume,  ever  supposed  that  the  artificial 
[  *  234  ]  being  created  by  an  act  of  incorporation  could  be  a  *  citizen 
of  a  State  in  the  sense  in  which  that  word  is  used  in  the 
constitution  of  the  United  States,  and  the  averment  was  rejected 
because  the  matter  averred  was  simply  impossible.  But  it  appeared 
from  other  parts  of  the  pleadings  that  the  corporation  was  chartered 
by  Indiana,  and  had  its  principal  place  of  business  in  that  State. 
And  the  court,  therefore,  applied  the  principle  decided  in  the  case 
of  the  Louisville,  Cincinnati,  and  Charleston  Railroad  Company  v. 
Letson,  and  held  that  the  members  of  the  corporate  body  fcust  be 
presumed  to  be  citizens  of  the  same  State.     The  citizenship  of  the 
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corporators  was  regarded  as  the  necessary  and  legal  consequence  of 
the  facts  stated  in  the  pleadings,  without  any  positive  and  direct 
averment  to  that  effect.  The  case  of  Marshall  against  the  Balti- 
more and  Ohio  Bailroad  Company  was  decided  upon  the  same 
ground.  But  in  the  case  before  us,  the  citizenship  of  the  corpora- 
tors is  not  left  to  be  inferred  by  the  court  from  other  facts  stated  in 
the  pleadings,  but  is  directly  and  positively  averred,  and  conse- 
quently freed  from  all  objection  on  that  head.  Indeed,  it  is  the 
same  form  of  pleading  in  this  respect  that  was  used  in  the  case  of 
the  Bank  of  the  United  States  v.  Deveaux,  and  which  this  court 
ruled  to  be  good. 

If  the  act  of  incorporation  had  not  been  a  public  law,  which  the 
court  is  bound  to  notice,  then,  undoubtedly,  the  proper  description 
of  the  defendants  would  have  been  *'  The  Covington  Drawbridge 
Company,  citizens  of  the  State  of  Indiana,  incorporated  by  that 
name,  by  the  said  State,  and  having  their  principal  place  of  bus- 
iness therein."  But  in  the  case  before  us,  the  averment  of  the 
citizenship  of  the  members  of  the  corporation  is  all  that  is  required, 
because  the  existence  and  domicile  of  the  corporate  body  is  judicially 
known  to  the  court. 

The  judgment  of  the  court  below  is  therefore  affirmed. 

Mr.  Justice  Campbell  concurs  in  the  result  of  the  opinion  of  the 
court. 

Mr.  Justice  Daniel.  In  dissenting  from  the  decision  of  the  court 
in  this  cause,  it  is  not  designed  to  reiterate  objections  which  in  sev- 
eral previous  instances  have  been  expressed.  I  will  merely  remark, 
with  reference  to  the  present  decision,  and  to  others  in  this  court, 
numerous  as  they  are  said  to  have  been,  that  they  have  wholly  failed 
to  bring  conviction  to  my  mind,  that  a  corporation  can  be  a  citizen^ 
or  that  the  term  citizen  can  be  correctly  understood  in  any  other 
sense  than  that  in  which  it  was  understood  in  common  acceptation 
when  the  constitution  was  adopted,  and  as  it  is  universally  by 
writers  on  government  explained,  without  a  single  exception. 


Samuel  A.  White  and  others,  Plaintiffs  in  Error,  v.  Albert  T. 

Burnley. 

20  H.  236. 
Colonization  Grants  in  Texas. 

1.  That  De  Leon's  empraario  contract  was  amended,  so  as  to  include  the  littoral  leagues, 
may  be  proved  by  parol,  when  it  is  shown  that  many  of  the  documents  concerning 
it  had  been  destroyed  during  the  Texan  revolution. 
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2.  That  the  Burvey  included  largely  more  land  than  tlio  contract  or  grant  jastiBed,  can 
only  be  taken  advantage  of  by  the  State,  and  not  by  an  individual  adverse  claimant. 

3.  The  fact  that  Manso,  the  grantee  of  De  Leon,  left  Tezaa  under  an  order  expelling  all 
Spaniards,  and  went  to  and  resided  in  Louisiana  during  the  revolutionary  struggle, 
is  no  evidence  to  be  submitted  to  a  jury  of  an  abandonment  of  the  country,  so  as 
to  destroy  his  rights  under  the  contract. 

4.  A  copy  of  a  deed  from  Manso  to  Qrayson,  found  in  a  notary  book  in  Louisiana, 
sufficiently  identified  and  proved,  was  properly  admitted  in  evidence. 

5.  The  defendants,  who  were  not  in  actual posfftsion  of  any  part  of  the  land  in  dispute, 
cannot  rely  on  possession  of  a  part  of  a  junior  grant,  because  the  grant  covers  part 
of  the  land  in  dispute.  Such  constructive  possession  will  not  cover  the  part  within 
the  older  grant. 

This  is  a  writ  of  error  to  the  district  court  for  the  district  of 
Texas.     The  facts  of  the  case  are  sufficiently  stated  in  the  opiuion. 

Mr.  BeagaUj  for  plaintiffs  in  error. 

Mr.  Bibby  Mr.  Hughes^  and  Mr.  Bollinger,  for  defendant. 

[  *  246  ]  *  Mr.  Justice  Catron  delivered  the  opinion  of  the  court. 
This  suit  was  brought  and  tried  in  the  district  court  of 
Texas,  to  recover  a  league  of  land  lying  in  that  State,  fronting  in 
part  on  Matagorda  bay,  east  of  the  mouth  of  the  Guadalupe  river, 
and  purporting  to  be  in  Martin  De  Leon's  colony  or  empresa. 

1.  The  first  objection  made  on  the  trial,  was  to  the  introduction 
of  the  grant  offered  in  evidence,  on  the  ground  that  the  land  did 
not  lie  in  the  colony,  and  therefore  the  officers  of  the  same  wanted 
jurisdiction,  and  had  no  power  to  grant  to  Benito  Morales,  under 
whom-  Burnley  claims.  If  the  premises  were  true,  the  conclusion 
would  certainly  follow.    (McLemore  v.  Wright,  2  Yerger's  Ten.  R.) 

It  is  a  historical  fact,  established  as  such  by  the  decision  of  the 
supreme  court  of  Texas,  in  the  case  of  De  Leon  v.  White,  (9  Texas 
B.  698,)  that  the  empresario  contract  of  Martin  De  Leon  was  so 
amended  by  order  of  the  general  government  of  Mexico  as  to  include 
the  littoral  leagues  along  the  coast  of  the  Mexican  gulf,  including 
that  portion  thereof  where  the  land  in  dispute  lies. 

It  is  not  only  established  by  the  history  of  the  country, 
[  *  247  ]  but  *  here  it  was  also  proved  by  witnesses,  after  proof  had 
been  made  to  the  court,  that  many  of  the  documents  of 
the  empresa  had  been  destroyed  by  the  soldiers  of  the  Texas  army 
during  the  revolutionary  struggle.  The  court  left  it  to  the  jury 
to  determine  whether  the  land  lay  in  the  empresa  of  Martin  De 
Leon,  and  they  so  found.  In  doing  this,  we  think  there  was  no 
error  committed  as  against  the  defendant. 

2.  The  next  question  appears  on  the  face  of  the  grant.  All  the 
steps  leading  to  the  grant,  with  one  exception,  are  regular. 
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The  quantity  of  land  that  the  lines  of  survey  include,  is  equal  to 
two  leagues,  whereas  only  one  league  is  called  for;  and  the  reason 
the  surveyor  gives  in  his  certificate  of  survey  for  the  Excess  is,  that 
he  included  in  the  survey  a  bay  of  the  ocean,  which  was  not  subject 
to  grant,  a  quantity  equal  to  a  league. 

This  statement  was  proved  to  be  untrue — almost  entirely.  The 
grant  contains  two  leagues  and  more  of  fast  land ;  and  for  this 
reason  it  was  insisted  at  the  trial  that  it  was  fraudulent  and  void. 
But  tlie  court  charged  the  jury  to  the  contrary,  with  several  quali- 
fications. These  we  deem  to  have  been  useless  ;  as  our  opinion  is, 
that  a  regular  grant  (that  is,  a  completed  title,  made  by  those  ex- 
ercising the  proper  political  power  to  grant  lands)  is  not  open  to 
this  objection,  by  an  opposing  claimant  setting  up  a  younger  title  ; 
and  we  understand,  that  on  this  principle  the  well-considered  cases 
of  Hancock  v.  McKinney,  (7  Texas,)  and  of  Swift  v.  Herrera,  (9 
Texas,)  proceed.  Such  is  the  settled  doctrine  elsewhere.  (Overton 
v.  Campbell,  5  Hayw.  Ten.  R.) 

How  far  the  government  of  Texas  might  interfere  by  ^^  due  course 
of  law,"  (that  is,  by  a  suit  in  its  name  and  behalf,)  is  a  question 
for  that  government  to  decide.  Owen  v.  Rains's  Lessee  (5  Hay- 
wood's Ten.  R.  106)  is  to  the  effect  that  it  can  only  be  done  by  suit. 

To  hold  that  this  grant  was  void,  because  the  surveyor  returned 
an  excess  in  his  survey,  without  any  evidence  that  the  grantee  par- 
ticipated in  the  matter,  as  is  the  case  here,  would  be  an  alarming 
doctrine  through  a  wide-spread  portion  of  the  United  States.  No 
instance  is  recollected  where  the  State  has  interfered  by  a  suit  to 
reform  a  land  patent  for  excess  of  quantity.  The  consideration  of 
more  or  less  of  excess,  to  constitute  a  prima  facie  case  of  fraud, 
would  give  a  latitude  of  discretion  to  the  judicial  department  over 
the  executive  and  granting  power,  inconsistent  with  the  independ- 
ence of  the  latter  in  this  branch  of  administration.  Under  the 
Spanish  and  Mexican  governments,  the  judiciary  had  no  authority 
to  interfere  at  all  in  any  case.  The  political  department  retained 
to  itself  all  the  power  to  reform  or  to  annul  titles. 

*  But  where  the  executive  authority  intervenes,  and  calls  [  *  248  ] 
on  the  courts  of  justice  to  aid  "in  the  due  course  of  law," 
no  collision  between  the  two  departments  can  occur. 

That  a  case  of  excess  sufficiently  gross  could  arise  to  justify  a 
proceeding  by  suit  on  the  part  of  the  State  of  Texas,  to  reform  a 
Spanish  grant,  we  do  not  doubt.  (United  States  v.  Hugues,  11 
How.  552.)  But  the  question  here  is  not  of  reform;  it  is  of  orig- 
inal nullity. 

What  was  the  condition  of  Morales' s  title?    He  applied  for  a 
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league  of  land  as  a  colonist;  his  petition  was  granted,  and  a  survey 
ordered.  The  surveyor  made  return  of  his  survey  to  the  commis- 
sioner, who  in  effect  exercised  the  granting  power  in  De  Leon's 
colony.  The  lines  of  the  survey  call  for  other  adjoining  tracts, 
and  their  corners  previously  made.  On  the  faith  of  this  survey, 
the  commissioner  proceeded  to  extend  the  title  to  Morales.  It  is 
prohable  that  no  actual 'survey  was  made  on  the  ground ;  and  hence 
it  happened  that  the  surveyor's  certificate  stated  that  more  than 
one-half  of  the  boundary  shown  on  the  plat  was  covered  by  water, 
and  not  subject  to  grant.  Of  this  matter,  the  surveyor  and  the 
commissioner,  as  the  judge  of  land  distribution,  had  jurisdic- 
tion ;  it  was  their  duty  to  act  justly  between  the  government  and 
the  grantee.  The  commissioner  acted  by  extending  the  title  of 
possession,  and  thus  vested  a  full  title  in  Morales.  No  one  at  that 
time  had  any  right  to  complain,  if  the  government  was  content;  it 
has  so  far  acquiesced,  and  younger  grantees  are  bound  by  that 
acquiescence. 

There  is  not  the  slightest  evidence  that  Morales  had  any  knowl- 
edge that  the  statement  made  by  the  surveyor  in  his  certificate 
of  survey  was  untrue;  and  therefore  the  grant  as  to  him  is  not 
voidy  and  could  only  be  voidable  in  part,  if  it  could  be  reformed 
at  all. 

3.  Morales  conveyed  to  Manso,  who  was  a  citizen  of  Texas,  resid- 
ing in  De  Leon's  colony  when  resistance  to  the  central  government 
of  Mexico  was  first  agitated  by  the  inhabitants  of  Texas. 

All  Spaniards  were  ordered  to  leave  the  country  by  the  party 
which  eventually  proved  successful ;  and  Manso,  being  a  Spaniard, 
left  and  went  to  Louisiana ;  and  it  is  insisted  that  this  forced 
removal  was  an  abandonment  of  the  country,  and  a  forfeiture  of 
his  land,  according  to  the  colonization  laws  of  Coahuila  and  Texas, 
Manso  took  no  part  in  the  revolutionary  movement,  quietly  left, 
and  resided  in  Louisiana  from  the  fall  of  1834  up  to  the  time  when 
he  conveyed  to  Grayson,  in  April,  1836.     Such  was  the  only  proof 

of  his  acts,  so  far  as  they  affect  this  controversy. 
[  *  249  ]  *  The  evidence  did  not  warrant  any  charge  from  the 
court  on  the  ground  of  abandonment  of  the  country  by 
Manso.  The  case  of  Hardy  v.  De  Leon  (5  Texas  R.)  is  conclusive 
on  this  ground  of  defense.  To  hold  otherwise,  would  violate  the 
entire  doctrine  laid  down  in  the  case  of  McMullin  v.  Hodge,  (5 
Texas  R.) 

There  must  be  some  evidence  on  which  a  charge  to  the  jury  is 
founded,  otherwise  it  cannot  be  lawfully  given.  As  there  was  no 
evidence  from  which  an  abandonment  could  be  found  by  the  jury, 
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an  instruction  on  the  subject  could  only  miHlead.     (Chirac  et  aL  v. 
Eeineclca,  2  Pet.  625.) 

In  the  next  place,  we  are  of  the  opinion  that  there  was  no  evi- 
dence introduced  on  the  trial  below  which  could  have  warranted 
the  court  to  give  any  instruction  to  the  jury  destructive  of  Gray- 
son^s  title,  on  the  supposition  that  Manso  was  an  alien  enemy  at 
the  time  of  conveying,  and  therefore  had  no  capacity  to  convey. 

When  one  nation  is  at  war  with  another  nation,  all  the  subjects 
or  citizens  of  the  one  are  deemed  in  hostility  to  the  subjects  or  citi- 
zens of  the  other;  they  are  personally  at  war  with  each  other,  and 
have  no  capacity  to  contract.  Here  Manso  was  a  citizen  of  Coahu- 
ila  and  Texas,  when  he  was  forced  to  leave  his  country,  and  con- 
tinued away,  subject  to  the  same  coercion,  until  after  independence 
was  declared  by  Texas,  March  2d,  1836.  The  constitution  of  Texas 
was  adopted  March  17th,  1836;  by  the  tenth  section  of  which  it  is 
provided,  that  **all  persons  (Africans,  &c.,  excepted)  who  were  re- 
siding in  Texas  on  the  day  of  the  declaration  of  independence  shall 
be  considered  citizens  of  the  republic,  and  entitled  to  all  the  privi- 
leges of  such."  Manso  conveyed  to  Grayson  in  April,  afterwards. 
There  was  a  suspicion  (he  being  a  Spaniard)  that  he  sympathized 
with  the  federal  authorities  of  Mexico,  and  might  take  sides  with 
the  enemies  of  Texas;  but  this  record  affords  no  proof  that  he  did 
so,  up  to  the  time  when  he  conveyed  to  Grayson ;  nor  is  there  any 
proof  showing  that  he  had  abandoned  his  domicile  in  Texas,  which 
he  was  forced  to  leave  some  sixteen  months  before  independence  was 
declared;  nor  is  it  of  any  consequence,  whether  he  did,  or  did  not, 
become  domiciled  in  Louisiana,  if  he  was  not  an  alien  enemy  to  the 
republic  of  Texas,  and  to  her  citizen  Grayson,  the  grantee;  as  an 
alien  friend  can  convey  his  lands  situate  in  a  foreign  government; 
and  that  the  title  is  defeasible,  is  nothing  to  the  purpose  in  this 
case. 

It  is  again  insisted  that  Manso,  after  he  conveyed  to  Grayson,  re- 
moved to  Mexico,  and  that  this  must  be  taken  as  evidence 
that  he  was  an  alien  enemy  when  independence  was  *  de-  [  *  250  ] 
clared.  The  Texas  courts  hold  that  forcing  a  party  to 
leave  the  country  should  not  operate  to  his  prejudice.  (Hardy  v, 
De  Leon,  5  Tex.  R.)  And  this  court  held,  in  the  case  of  Mcllvanc 
V.  Coxe's  Lessee,  (4  Cra.  216,)  that  a  citizen  of  New  Jersey  did  not 
forfeit  his  citizenshij)  by  joining  the  British  army  during  our  revo- 
lutionary war,  and  that  his  heirs  took  by  descent,  although  their 
ancestor  continued  to  reside  abroad.  Nor  did  the  expression  in  the 
deed  that  Manso  was  a  citizen  of  Mexico  establish  alienage,  as  the 
State  might  claim  his  citizenship,  notwithstanding.     To  this  effect 
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is  Coxe's  case;  and  which  is  followed  by  the  doctrine  maintained 
in  Ingle  V,  The  Trustees  of  the  Sailors'  Snug  Harbor.  (3  Peters  R.) 

4.  The  conveyance  from  Manso  to  Grayson  is  dated  April  6, 1836, 
and  was  executed  before  a  notary  public  in  Louisiana.  It  embraced 
seventeen  leagues  in  all,  including  the  one  in  dispute.  It  was  a 
civil-law  conveyance,  made  in  a  notary's  book,  and  a  copy  fur- 
nished to  the  grantee,  as  a  second  original.  This  copy  was  offered 
in  evidence.  In  December,  1836,  the  legislature  of  Texas  enacted, 
that  **the  common  law  of  England,  as  now  practiced  and  under- 
stood, shall,  in  its  application  to  juries  and  evidence,  be  followed 
and  practiced  by  the  courts  of  this  republic."  The  conveyance  had 
two  attesting  witnesses  to  it,  besides  the  signature  of  the  notary. 
To  let  in  the  copy,  it  was  proved  by  a  witness  that  he  had  exam- 
ined the  original  on  file  on  the  notary's  book;  that  the  copy  was  a 
true  one ;  that  the  notary  before  whom  the  conveyance  was  executed 
was  dead;  that  the  witness  knew  his  handwriting,  which  was  gen- 
uine; that  he,  the  witness,  was  well  acquainted  with  the  handwrit- 
ing of  John  Simonds,  one  of  the  subscribing  witnesses  to  the  act  of 
sale,  who  was  also  dead,  and  that  the  signature  of  Simonds  was 
genuine. 

The  original  of  the  conveyance  from  Manso  to  Grayson  remained 
in  the  archives  of  the  notary  in  Louisiana,  and  consequently  could 
not  be  produced,  and  the  copy  was  of  necessity  offered.  This  is 
according  to  the  case  of  Watrous  v,  McGrew,  (16  Tex.  R.  512.) 
We  are  of  opinion  that  the  paper  offered  was  suflBciently  proved  to 
be  admitted  on  common-law  principles. 

The  copy  from  the  notary's  books  was  also  duly  authenticated, 
according  to  the  act  of  congress  of  1 804,  as  a  record  of  another  State. 
The  supreme  court  of  Texas  held,  in  the  case  of  Watrous  v.  McGrew, 
that  as  the  sixth  article  of  the  constitution  of  Texas  of  November, 
1835,  creating  a  provisional  government,  had  recognized  the  civil 
code  and  code  of  practice  of  Louisiana;  and  as  the  ordinance  of 
January  22,  1836,  (Hart.  Dig.  321,)  had  adopted,  **in  matters  of 
probate,  the  laws  and  principles  in  similar  cases  in  the 
[  *  251  ]  State  of  Louisiana,"  the  *  courts  of  Texas  must  recognize 
the  Louisiana  laws,  and  the  proceedings  under  them,  in 
cases  of  conveyances  executed  by  notarial  act  in  Louisiana;  and  on 
this  ground  the  copy  of  the  conveyance  then  before  the  court  was 
admitted  in  evidence,  being  in  all  its  features  a  copy  of  a  record 
like  the  present. 

6.  The  remaining  question  is,  whether  the  defendants  are  pro- 
tected by  the  act  of  limitations  of  three  years?  They  pleaded,  spe- 
cially, that  they,  and  those  under  whom  they  claim,  have  been  in 
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adverse  possession  of  the  premises  sued  for  under  color  of  title  for 
three  years  next  before  the  commencement  of  this  suit;  and  that 
the  plaintiff's  cause  of  action  accrued  more  than  three  years  next 
before  the  commencement  of  said  suit. 

The  fifteenth  section  of  the  act  of  1841  (Hart.  Dig.  729)  declares 
that  every  suit  to  recover  real  estate  as  against  any  one  in  possession 
under  title,  or  color  of  title,  shall  be  instituted  within  three  years 
next  after  the  cause  of  action  shall  have  accrued,  and  not  afterwards. 

The  defendants  had  both  title  and  color  of  title,  as  required  by 
the  act;  and  they,  or  some  of  them,  had  been  in  actual  possession 
of  their  lands  more  than  three  years  before  this  suit  was  commenced. 

The  younger  title,  owned  and  occupied  by  the  defendants,  lapped 
over  one  side  of  the  grant  to  Morales,  and  to  this  interference  the 
dispute  extends.  But  no  one  of  the  defendants  had  been  in  actual 
possession  of  the  disputed  part  for  three  years  when  the  suit  was 
brought. 

The  act  of  1841,  section  15,  requires  suit  to  be  instituted  within 
three  years  *'next  after  the  cause  of  action  shall  have  accrued." 
And  we  think  it  too  plain  for  reasoning  or  authority  to  make  it 
plainer,  that,  until  the  land  of  the  plaintiff  was  trespassed  upon, 
this  action  of  trespass,  to  try  title,  could  not  be  maintained.  Such 
are  tlie  decisions  of  the  elder  States  on  statutes  having  correspond- 
ing provisions.  (Trimble  v.  Smith,  4  Bibb,  Ky. ;  Pogue  v.  McKee, 
3  Mar.  Ky. ;  Talbot  v,  McGavock,  1  Yer.  Ten.  R.  262.) 

We  have  endeavored  carefully  to  follow  the  doctrines  of  the 
supreme  court  of  Texas  in  this  opinion,  because  we  are  bound  to 
follow  the  settled  adjudications  of  that  State  in  cases  affecting  titles 
to  lands  there. 

On  the  effect  of  excess  of  quantity  in  a  grant,  and  on  the  three 
years'  act  of  limitations,  we  had  no  direct  guide,  and  therefore 
have  expressed  our  independent  views  on  these  questions. 

For  the  reasons  here  stated,  it  is  ordered  that  the  judgment  of 
the  district  court  be  affirmed. 

Mr.  Justice  Daniel  dissented. 


The  United  States,  Plaintiff  in  Error,  v.  Gotueb  Brettlino. 

20  U.  262. 

Pkactice  in  the  Circuit  Courts. 

1.  Tliia  court  has  repeatedly  held  that,  where  an  exception  has  been  taken  at  the  trial 
to  a  ruling  of  the  court,  it  may  be  reduced  to  writing  and  signed  by  the  jadgo  after- 
wards, and,  indeed,  after  the  term. 
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2.  Where  the  circuit  court  has,  by  rulo,  adopted  the  State  practice,  which  forbids  the 
signing  of  the  bill  of  exceptions  after  the  term,  the  court  may  suspend  its  own  rule  in 
this,  as  in  other  cases,  in  aid  of  justice. 

3.  As  the  bill  of  exceptions  purports  to  give  all  the  evidence  offered  by  defendant,  a 
charge  of  the  court  based  upon  hypothetical  statements  not  found  in  the  evidence  is 
erroneous,  and  the  judgment  must  be  reversed. 

This  is  a  writ  of  error  to  the  circuit  court  for  the  Bouthern  district 
of  Alabama,  and  the  case  is  stated  in  the  opinion. 

Mr.  Black,  attorney  general,  for  plaintiff  in  error. 

Mr,  Percy  Walker,  for  defendant. 

Mr.  Chief  Justice  Taney  delivered  the  opinion  of  the  court. 

This  action  was  brought  by  the  United  States  against  the  defend- 
ant in  error,  as  one  ot*  the  sureties  in  the  official  bond  of  David  E. 
Moore,  who  was  receiver  of  the  public  moneys  at  Demopolis,  in  the 
State  of  Alabama.  Under  the  instructions  given  by  the  court  to 
the  jury,  the  verdict  and  judgment  were  in  favor  of  the  defendant. 

A  bill  of  exceptions  to  these  instructions,  signed  and  sealed  by 
the  judge  who  tried  the  case,  is  set  forth  in  the  transcript.  But 
the  defiendant  contends  that  the  exception  was  not  taken  by  the 
United  States  according  to  law  and  the  rules  and  practice  of  the 
circuit  court,  and  that  it  cannot  therefore  be  regarded  as  a  part  of 
the  record  of  the  proceedings  in  that  court,  nor  considered  here  in 
revising  its  judgment. 

A  brief  extract  from  the  exceptions,  together  with  the  note 
attached  to  it  by  the  judge,  will  show  how  this  question  arises. 

After  setting  forth  the  bond  and  the  testimony  of  several  wit- 
nesses, examined  on  the  part  of  the  defendant,  the  exception  pro- 
ceeds in  the  following  words: 

**The  defendant  then  oflFered  to  read  in  evidence  the 
[  *  253  ]  *  depositions  above  referred  to,  when  the  plaintiff's  counsel 
objected  to  the  reading  of  the  depositions  of  McDowell,  W. 
H.  Roberts,  and  George  G.  Lyon,  as  they  were  severally  offered, 
which  objection  the  court  overruled.  The  plaintiff's  counsel  objected 
to  the  evidence  of  D.  C.  Anderson,  who  was  examined  as  a  witness 
by  defendant,  whose  evidence  went  to  show  that  Smith,  one  of  the 
obligors  to  the  bond,  was  poor  and  in  straitened  circumstances, 
which  objection  was  overruled.  This,  together  with  the  depositions 
above  referred  to,  was  all  the  evidence  oflFered  by  defendant,  and  the 
same  having  been  submitted  to  the  jury,  and  argued  by  counsel, 
the  court,  at  the  request  of  the  defendant's  attorneys,  charged  the 
jury,  Hhat  if  the  jury  believe,  from  the  evidence,  that  at  the  time 
Breitling's  name  was  signed  to  the  bond,  it  was  understood  and 
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intended  that  other  persons  wore  to  sign  it  as  obligors,  and  he 
was  to  have  notice  that  they  did  so,  and  who  they  were,  and  then, 
if  satisfied,  was  to  acknowleilge  the  bond  in  the  presence  of  wit- 
nesses, who  were  to  attest  it,  and  if  this  was  not  done,  and  th^ 
bond  was  not  afterwards  ratified  by  him,  the  jury  ought  to  find  for 
the  defendant;'  to  which  charge  the  plaintiff's  counsel  excepted. 

'*And  the  judge  therefore  signs  and  seals  their  bill  of  exceptions, 
this  15th  day  of  May,  1856,  a  day  after  the  adjournment  of  the 
court.  John  Gaylb.     [seal.]" 

Explanations  attached  io  the  Bill  of  Exceptions. 

"During  the  term  of  the  court,  the  attorney  for  the  United  States 
presented  a  bill  of  exceptions.  The  bill  was  presented  on  Saturday 
before  the  court  adjourned,  which  was  on  Wednesday.  On  Monday 
morning,  the  bill  was  handed  to  the  United  States  attorney,  with 
the  request  that  he  submit  it  to  the  opposing  counsel.  On  the 
third  day  after  this,  the  minutes  were  signed,  and  the  court  ad- 
journed. 

**I  heard  nothing  further  from  the  bill  till  the  9th  or  10th  May, 
when  it  was  presented  by  the  plaintiff's  attorney  again,  with  the 
written  objections  of  the  attorneys  of  the  defendant,  that  it  should 
be  signed  after  the  adjournment.  The  clerk  will  subjoin  this 
explanation  to  the  bill  of  exceptions.  John  Gayle." 

** Filed  15th  May,  1856." 

The  objection  stated  in  the  note  is  founded  upon  a  rule  of  the 
circuit  court,  which  in  general  terms  adopts  the  practice  of  the 
Stat€  courts;  and  the  i)ractiGe  of  the  State  courts,  in  relation  to 
exceptions,  is  regulated  by  a  law  of  the  State,  which 
*  provides  that  no  bill  of  exceptions  can  be  signed  after  [  *  254  ] 
the  adjournment  of  the  court  during  which  the  exception 
is  taken,  unless  by  consent  of  counsel  in  writing,  when  it  may  be 
signed  within  ten  days  thereafter,  except  in  such  cases  as  is  other- 
wise provided. 

But  the  answer  to  this  objection  is,  that  the  statute  of  Alabama, 
and  the  regulation  it  prescribes  to  the  courts  of  the  State,  can  have 
no  influence  on  the  practice  of  a  court  of  the  United  States,  unless 
adopted  by  a  rule  of  the  court.  And  it  is  always  in  the  power  of 
the  court  to  suspend  its  own  rules,  or  to  except  a  particular  case 
from  its  operation,  whenever  the  purposes  of  justice  require  it. 
The  attention  of  this  court  has,  upon  several  occasions,  been  called 
to  this  subject,  and  the  rule  established  by  its  decisions  will  be 
found  to  be  this :  the  exception  must  show  that  it  was  taken  and 
reserved  by  the  party  at  the  trial,  but  it  may  be  drawn  out  in  form 
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and  sealed  by  the  judge  afterwards.  This  point  was  directly  decided 
in  the  case  of  Phelps  v.  Mayor,  15  How.  260 ;  and  again,  in  Turner 
v.  Yates,  16  How.  28.  And  the  time  within  which  it  may  be  drawn 
out  and  presented  to  the  court,  must  depend  on  its  rules  and  prac- 
tice, and  on  its  own  judicial  discretion.  In  the  case  before  us,  the 
judge  who  tried  the  case  has  deemed  it  his  duty  to  seal  and  certify 
the  exception  to  this  court ;  and  under  the  circumstances  stated  in 
the  exception  and  the  note,  we  think  he  was  right  in  doing  so,  and 
that  this  exception  is  legally  before  this  court  as  a  part  of  the  record 
of  the  proceedings  of  the  court  below. 

In  proceeding  to  examine  the  points  raised  upon  it  and  argued 
in  this  court,  it  is  not  necessary  to  state  at  large  the  testimony 
given  by  the  witnesses  for  the  defendant,  nor  the  grounds  upon 
which  the  United  States  objects  to  the  admissibility  of  the  evidence; 
for  it  does  not  appear  that  the  plaintiff  excepted  to  any  one  of  the 
decisions  of  the  court  overruling  his  objections.  The  exception 
states  that  he  made  the  objections  which  have  been  argued  here, 
and  that  the  court  overruled  them.  But  the  fact  that  he  made  the 
point  at  the  trial,  and  the  court  decided  it  against  him,  is  not  suffi- 
cient to  bring  the  question  before  this  court.  He  must  show  that 
he  excepted  to  the  opinion.  And  as  there  is  no  evidence  tliat  he 
did  so  while  the  jury  were  at  the  bar,  the  objections  to  the  testi- 
mony of  the  witnesses  are  not  before  us. 

It  is  otherwise,  however,  in  relation  to  the  charge  of  the  court  to 
the  jury.  This,  it  appears,  was  excepted  to,  and  consequently  is 
regularly  and  legally  before  this  court,  and  we  think  the  judge 
erred  in  giving  it. 

It  is  clearly  error  in  a  court  to  charge  a  jury  upon  a 
[  *  255  ]  supposed  *  or  conjectural  state  of  facts,  of  which  no  evi- 
dence has  been  offered.  The  instruction  presupposes  that 
there  is  some  evidence  before  the  jury  which  they  may  think  suffi- 
cient to  establish  the  facts  hypothetically  assumed  in  the  opinion 
of  the  court ;  and  if  there  is  no  evidence  which  they  have  a  right 
to  consider,  then  the  charge  does  not  aid  them  in  coming  to  correct 
conclusions,  but  its  tendency  is  to  embarrass  and  mislead  them.  It 
may  induce  them  to  indulge  in  conjectures,  instead  of  weighing  the 
testimony. 

In  the  case  before  us,  we  do  not  see  anv  evidence  in  the  record 
which  tends,  in  the  least  degree,  to  prove  any  one  of  the  facts  hy- 
pothetically assumed  in  the  opinion.  If  such  testimony  was  given, 
it  certainly  does  not  appear  in  the  transcript.  And  upon  this 
ground,  without  examining  further  into  the  opinion  of  the  court 
below,  the  judgment  must  be  reversed. 
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Augustus  Hemmenway  v,  William  B.  Fisher. 

20  H.  255. 
Intebest  ov  Affirmance  of  Decree  in  Admibaltt. 

1.  Interest  on  jadgments  at  law  and  decrees  in  chancery  is  allowed  by  the  rule  of  this 
coart,  on  affirmance  of  the  judgment  or  decree  below,  after  the  rate  allowed  by  the 
laws  of  the  State  in  which  the  court  was  held. 

2.  But  interest  on  decrees  in  admiralty  so  affirmed  is  matter  of  special  allowance  or 
refusal,  aud  requires  an  order  of  this  court;  therefore,  where  a  decree  is  affirmed  by 
reason  of  an  equal  division  of  the  court,  no  interest  can  be  allowed. 

This  case  was  argued  at  the  last  term,  and  the  decree  of  the  court 
below  affirmed  by  an  equal  diYiHion  of  the  court.  The  mandate 
made  no  provision  for  interest  in  the  judgment  below. 

Mr.  Bardett  now  moved  for  a  judgment  for  such  interest. 

i 

Mr.  OiUett  and  Mr,  Dehon,  contra. 

*  Mr.  Chief  Justice  Taney  delivered  the  opinion  of  the  [  *  258  ] 
court. 

This  case  was  decided  at  the  last  term.  It  was  an  appeal  from 
the  decree  of  the  circuit  court  for  the  district  of  Massachusetts,  sit- 
as  a  court  of  admiralty.  The  decree  was  affirmed  here  by  an  equal 
division  of  the  justices  of  this  court ;  and  the  decree  of  affirmance 
was  entered  by  the  clerk  for  the  sum  awarded  by  the  circuit  court 
and  costs,  and  did  not  give  interest  on  the  amount  decreed  by  the 
court  below.  The  mandate  was  issued  according  to  the  decree;  but 
it  was  not  filed  or  proceeded  on  by  the  appellee,  because  he  sup- 
posed that,  under  the  eighteenth  rule  of  this  court,  he  was  entitled 
to  interest  upon  the  amount  recovered  in  the  circuit  court,  from 
the  date  of.  the  decree,  and  that  its  omission  was  a  clerical  error. 
And  he  has  now  moved  the  court,  to  correct  it  by  amending  the 
decree  and  mandate. 

If  an  error  has  been  committed  by  the  clerk,  it  is,  without  doubt, 
in  the  power  of  the  court  to  correct  it  at  the  present  term. 

But  the  judgment  is  correctly  entered,  and  the  mandate  con- 
forms to  it.  And  the  mistake  on  the  part  of  the  appellee  has  arisen 
from  supposing  the  eighteenth  rule  to  be  still  in  force,  and  to  be 
applicable  to  cases  in  admiralty.  But  it  never  applied  to  admi- 
ralty cases. 

It  will  be  observed  by  reference  to  the  seventeenth  rule,  to  which 
the  eighteenth  refers,  that  these  rules  are  in  express  terms  confined 
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to  cases  brought  here  by  writ  of  error.  And  it  is  true  that,  by  the 
original  judiciary  act  of  1789,  decrees  in  chancery  and  admiralty, 
as  well  as  judgments  at  common  law,  in  the  circuit  courts,  were 
removable  to  this  court  by  writ  of  error,  and  were  not  made  re- 
movable in  any  other  manner.  And  if  that  provision  in  the  act  of 
1789  was  still  in  force,  and  the  rule  unrepealed,  the  appellee  would 
be  entitled  to  the  interest  he  claims,  to  be  calculated  under  the 
twentieth  rule,  to  the  day  of  the  affirmance  of  the  decree. 

But  the  writ  of  error,  from  its  form,  and  the  principles  which 
govern  it,  is  peculiarly  appropriate  to  judgments  at  common  law, 
and  is  inconvenient  and  embarrassing  when  used  as  process 
[  *  259  ]  to  remove  decrees  in  chancery  and  admiralty  to  a  *superior 
court.  The  ordinary  and  uniform  mode  of  removing  such 
decrees  to  the  appellate  and  revising  court,  wherever  such  jurisdic- 
tions have  been  established,  has  been  by  appeal^  with  the  single 
exception  of  tins  act  of  congress.  And,  in  order  to  remove  the  in- 
convenience and  embarrassment  which  this  provision,  in  the  act  of 
1789,  created,  it  was  repealed  by  the  act  of  March  2, 1803,  and  the 
ordinary  mode  of  appeal  substituted  in  the  place  of  the  tarit  of 
error.  And  as  this  case  came  up  by  appeal,  the  rules  of  this  court 
referred  to  in  the  argument  do  not  apply  to  it. 

Nor  indeed  were  they  intended  to  apply  to  chancery  of  admiralty 
decrees.  They  were  adopted  at  February  term,  1853,  and  that 
term  continued  until  the  2d  of  March.  It  was  on  that  day  that 
the  act  of  congress  changing  the  provision  in  the  act  of  1789  was 
approved  by  the  President.  And  it  appears  by  the  minutes  of  the 
court  that  the  rules  in  question  were  adopted  on  the  same  day,  that 
is,  March  2d.  This  act  of  congress  had  therefore^  undoubtedly, 
passed  both  houses  of  congress  before  these  rules  were  adopted,  and 
it  is  evident  that  they  were  carefully  framed  with  reference  to  this 
change  in  the  law,  so  as  to  exclude  from  their  operation  admiralty 
and  chancery  appeals. 

It  may  be  proper  to  add,  that  the  eighteenth  and  twentieth  rules 
are  no  longer  in  force,  even  in  common-law  cases.  They  have  been 
superseded  and  annulled  by  the  sixty-second  rule,  adopted  in  1851. 
By  this  last-mentioned  rule,  judgments  at  common  law  and  decrees 
in  chancery,  upon  affirmance  in  this  court,  carry  interest  until  paid; 
and  the  interest  is  to  be  calculated  according  to  the  rate  of  interest 
allowed  in  the  State  in  which  the  judgment  or  decree  of  the  court 
below  was  given.  The  object  in  changing  the  rule  in  this  respect 
was  to  place  the  suitors  in  the  courts  of  the  United  States  upon  tlie 
same  footing  with  the  suitors  in  the  State  courts  in  like  cases.  For 
the  interest  allowed  in  the  several  States  differs,  and  in  many  of 
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them  it  is  higher  than  six  per  cent.,  and  in  most  if  not  all  of  them 
a  judgment  or  decree  in  a  court  of  the  State  carries  interest  until  it 
is  paid. 

Gases  in  admiralty,  however,  are  not  embraced  in  the  sixty-second 
rule.  It  applies  to  cases  of  law  and  equity  only.  And,  indeed, 
cases  in  admiralty  could  not  have  been  justly  included.  For  there 
could  be  po  reason  for  giving  one  rate  of  interest  where  a  case  of 
collision  or  salvage  was  in  the  first  instance  tried  and  decided  in 
Louisiana,  and  another  rate  of  interest  where  it  was  tried  and  de- 
cided in  New  York,  or  in  any  other  State  where  the  interest  allowed 
by  the  State  laws  was  different. 

*  Moreover,  in  cases  of  collision  and  salvage,  and  more  [*260] 
especially  in  the  latter,  it  is  impossible  to  fix  the  sum  that 
ought  to  be  awarded  with  absolute  certainty  by  any  rule  of  calcula- 
tion. It  must  depend  mainly  upon  estimate?,  and  the  opinions  of 
persons  acquainted  with  the  subject;  and,  acting  upon  mere  esti- 
mates and  opinions,  different  minds  unavoidably  come  to  different 
conclusions  as  to  the  amount  proper  to  be  allowed. 

And  it  will  sometimes  happen  in  an  admiralty  case,  that  this 
court  will  think  that  the  damages  estimated  and  allowed  in  the 
circuit  court  are  too  high,  and  yet  the  opinion  here  may  approxi- 
mate so  nearly  to  that  of  the  court  below,  that  this  court  would  not 
feel  justified  in  reversing  its  judgment.  Besides,  new  testimony 
may  be  taken  here,  in  an  admiralty  case,  and  a  new  aspect  given 
to  it.  No  rule,  therefore,  fixing  any  certain  rate  of  interest  upon 
decrees  in  admiralty^  whenever  the  decree  is  affirmed,  could  be 
adopted  with  justice  to  the  parties.  And  a  discretionary  power  is 
reserved,  to  add  to  the  damages  awarded  by  the  court  below,  fur- 
ther damages  by  way  of  interest,  in  cases  where,  in  the  opinion  of 
this  court,  the  appellee,  upon  the  proofs,  is  justly  entitled  to  such 
additional  damages.  But  this  allowance  of  interest  is  not  an  inci- 
dent to  the  affirmance  affixed  to  it  by  law  or  by  a  rule  of  court.  If 
given  by  this  court,  it  must  be  in  the  exercise  of  its  discretionary 
j)ower,  and,  pro  tantOy  is  a  new  judgment. 

In  the  case  before  us,  no  new  judgment  could  be  given  in  this 
court,  because,  upon  the  question  of  affirming  or  reversing  the 
decree  of  the  circuit  court,  the  justices  of  this  court  were  equally 
divided ;  and  the  judgment  was  affirmed  by  operation  of  law,  which 
from  necessity  affirms  the  judgment  of  the  inferior  tribunal  when 
the  judges  of  the  appellate  court  are  equally  divided.  Upon  such 
an  affirmance,  the  appellee  was  entitled  to  the  full  benefit  of  the 
decree  of  the  circuit  court,  but  nothing  more.  The  court,  being 
equally  divided^  could  not  change  the  decree  of  the  circuit  court, 
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nor  exercise  its  discretionary  power  to  allow  interest  on  the  decree; 
for  this  would  have  been  a  new  decree.  And  those  justices  who 
were  of  opinion  that  the  decree  of  the  circuit  court  ought  to  be  re- 
versed because  the  damages  were  too  high^  were  of  course  opposed 
to  making  it  still  higher  by  the  addition  of  interest. 

The  motion  to  amend  the  decree  and  mandate,  and  give  interest 
on  the  amount  awarded  by  the  circuit  court,  must  therefore.be 
overruled. 


The  United  States,  Appellant,  v.  Juana  S.  Db  Paohbcjo. 

20  H.  261. 

LlMTTATIOir  OH  APPEAL — DISMISSAL  OP  APPEAL:   ITS  EfPECT. 

1.  Where  an  act  of  congress  allows  an  appeal  in  a  special  class  of  cases,  but  fixes  no 
time  within  which  it  shall  be  taken,  the  general  limit  of  five  years  applies. 

8.  Where  an  appeal  is  docketed  and  dismissed  becaase  the  record  is  not  filed  in  due 
time,  under  the  rules  of  this  court,  a  new  appeal  may  he  taken  at  any  time  within 
the  period  of  the  limitation  prescribed  for  appeals  by  act  of  congress. 

3.  The  only  effect  of  the  dismissal  is  to  enable  the  court  below  to  proceed  to  execute  its 
decree  as  though  no  appeal  had  been  taken. 

Appeal  from  the  district  court  of  California. 
The  case  is  stated  in  the  opinion. 

Mr.  Crittenden  and  Mr,  Blair ^  for  the  motion. 

[  *  262  ]  *Mr.  Chief  Justice  Taney  delivered  the  opinion  of  the 
court. 

A  motion  has  been  made  to  docket  and  dismiss  this  case. 

It  appears,  by  a  certified  copy  of  the  record  in  the  district  court 
of  the  United  States  for  the  northern  district  of  California,  that  a 
decree  was  passed  by  that  court  on  the  22d  of  September,  1856, 
confirming  the  title  of  Pacheco  to  certain  lands  therein  mentioned. 
No  appeal  was  taken  by  the  United  States  at  the  term  at  which  the 
decree  was  made,  but  an  appeal  was  entered  at  the  next  succeeding 
term,  in  March,  1857. 

Pacheco  by  his  counsel  now  moves  to  docket  and  dismiss  the  case, 
upon  two  grounds :  Ist.  Because  the  appeal  wab  not  taken  at  the 
term  at  which  the  decree  was  rendered;  and,  2d.  If  the  appeal 
might  legally  be  taken  at  the  succeeding  term,  yet  no  transcript 
of  the  record  was  filed  here  within  the  first  six  days  of  the  present 
term  of  this  court. 

The  first  question  raised  by  the  motion  depends  upon  the  con- 
struction of  the  act  of  congress  of  March  3^  1851,  which  authorizes 
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an  appeal  to  this  court  in  cases  of  this  description.  The  act  givea 
the  right  in  general  terms  to  the  party  against  whom  the  judgment 
is  rendered  ;  and  does  not  limit  the  time  within  which  the  appeal 
shall  be  made ;  nor  refer  to  any  particular  act  of  congress  by  which 
the  time  shall  be  regulated.  It  must  therefore  be  governed  by  the 
judiciary  acts  of  1789  and  1803,  which  regulate  writs  of  error  and 
appeals  to  this  court  from  inferior  tribunals.  And  by  these  acts 
the  party  may  take  his  appeal  at  any  time  within  five  years  after 
the  passing  of  the  decree  by  the  inferior  court.  The  appeal  in 
question  was  therefore  made  in  time ;  and  this  motion  cannot  be 
maintained  on  that  ground. 

*The  second  reason  assigned  in  support  of  the  motion  [  *  263  ] 
depends  upon  the  sixty-third  rule  of  this  court.  Under 
this  rule,  the  appellee  in  a  case  from  California  is  entitled  to  have 
the  case  docketed  and  dismissed,  if  the  transcript  of  the  record  in 
not  filed  in  this  court  within  the  first  six  days  of  the  term  next 
ensuing  such  appeal ;  provided  the  decree  of  the  court  belov  was 
rendered  sixty  days  before  the  commencement  of  the  said  term  of 
this  court. 

As  we  have  already  said,  the  decree  was  rendered  in  September, 
1856,  and  the  appeal  taken  in  March,  1857.  Consequently  it  was 
the  duty  of  the  appellant  .in  this  case  to  file  a  transcript  of  the  . 
record  within  the  first  six  days  of  the  present  term.  This  was  not 
done.  And  it  appears  that  no  transcript  of  the  record ^has  yet  been 
filed  by  the  appellant.  The  appellee  is  therefore  entitled  to  have 
the  case  docketed  and  dismissed  under  the  rules  above  mentioned. 

It  is  true  he  has  not  filed  the  certificate  mentioned  in  the  rule, 
but  has  filed  a  full  transcript  of  the  record.  But  the  transcript 
shows  all  of  the  facts  which  the  clerk  by  the  rule  is  required  to 
certify  ;  and  it  has  always  6een  held  by  the  court  to  be  equivalent 
to  the  certificate  which  the  rule  prescribes. 

It  is  proper,  however,  to  add,  in  order  to  prevent  mistake  on  this 
subject,  that  the  only  efiect  of  docketing  and  dismissing  a  case 
under  this  rule,  is  to  enable  the  party  to  proceed  to  execute  his 
judgment  in  the  court  below.  It  removes  the  bar  to  further  pro- 
ceedings in  that  court,  which  the  appeal  created,  and  does  nothing 
more.  And,  after  the  case  has  been  docketed  and  dismissed,  the 
party  against  whom  the  decree  was  rendered,  may  still,  at  any 
time  within  five  years  from  the  date  of  the  decree,  take  a  new  appeal 
in  tlie  inferior  court ;  and  if  he  files  the  transcript  of  the  record  in 
this  court  within  the  first  six  days  of  the  term  next  ensuing  his 
appeal,  the  appeal  will  be  valid,  and  the  case  as  fully  before  this 
courty  for  examination  and  revision,  as  if  it  had  been  brought  here 
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at  the  first  term.  The  act  of  congress  authorizes  the  appeal  at  any 
time  within  five  years,  and  the  period  allowed  by  law  cannot  be 
shortened  by  any  rule  or  practice  of  a  court.  Nor  was  it  intended 
to  be  diminished  by  the  rules  in  question.  And  when  an  appeal  is 
taken  in  the  court  below,  if  the  appellee  desires  a  speedy  and  final 
decision  of  the  controversy,  it  is  in  his  power  to  bring  the  case  up 
to  the  next  succeeding  term  of  this  court. 

Indeed,  it  sometimes  happens,  under  this  rule,  that  the  court  per- 
mits the  transcript  of  the  record  to  be  filed  by  the  appellant,  and  the 
case  docketed  for  argument,  at  the  same  term  at  which  it  had  pre- 
viously been  docketed  and  dismissed  on  the  motion  of  the 
[*264]  appellee.  And  where  the  appellant  satisfies  the* court 
that  the  omission  to  file  the  transcript  within  the  first  six 
days  was  not  owing  to  any  fault  or  negligence  on  his  part,  the 
court  has  always  allowed  him  to  file  it  at  the  same  term,  and  docket 
the  appeal  for  trial,  without  putting  him  to  the  expense  and  delay 
of  another  appeal. 

It  follows,  from  what  we  have  said,  that  although  the  case  before 
ns  must  be  docketed  and  dismissed,  yet  this  will  not  prevent  the 
United  States  from  filing  a  transcript  at  .the  present  term,  and 
docketing  the  case  for  argument,  if  they  can  show  that  the  delay 
.  has  not  arisen  from  any  fault  or  negligence  on  their  part.  And  if 
they  fail  to  do  so,  they  may  yet  take  another  appeal  at  any  time 
within  five  years,  and  bring  here  the  decree  of  the  district  court  for 
examination  and  revision.  And  if  the  appellee,  after  the  case  is 
docketed  and  dismissed,  proceeds  upon  the  decree  of  the  district 
court,  and  obtains  a  patent  for  the  land,  his  title  will  still  be  sub- 
ject to  the  decision  of  this  court,  if  the  government  shall  hereafter 
bring  up  the  case  within  the  time  limited  by  law. 

We  have  deemed  it  proper  on  this  occasion  to  enter  into  this  fall 
explanation  of  the  rule  of  court  referred  to,  on  account  of  the  mul- 
titude of  appeals  which  must  unavoidably  come  up  from  the  district 
courts  of  California,  and  which,  in  some  shape  or  other,  may  be 
brought  before  this  court,  upon  motions  to  dismiss. 


EuPHAS  Spencer,  Plaintiff  in  Error,  v,  John  W.  ^iAPSLby. 

aUhSM 

li^wa  20  H.  264. 

38f  678 

"'     ^-  Change  of  Venue — Pleadikos— Texas  Land  Laws. 

1.  The  judge  of  a  district  court  interested  ia  a  cause  pending  before  him  may,  not- 
withstanding such  interest,  make  a  valid  order  for  its  removal  to  a  circuit  court. 

2.  A  plea  that  the  title  to  the  land  which  is  the  subject  of  the  suit  was  vested  in  plaia- 
Uff  by  collusion,  to  enable  him  to  sue  in  a  federal  court,  is  a  plea  in  abatement 
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3.  The  refusal  of  the  court  below  to  allow  such  a  plea  to  be  filed  after  pleas  to  the 
merits  being  a  matter  of  judicial  discretion,  cannot  be  re-examined  on  writ  of  error. 

4.  The  conient  of  an  empresario  authorized  a  grant  by  the  governor  to  be  located 
within  the  limits  of  his  contract,  under  the  Mexican  laws. 

5.  The  issue  of  the  grant  or  patent  conveys  the  title,  and  questions  of  fraud,  or  irregu- 
larity, or  excess  in  the  survey,  cannot  bo  raised  by  other  parties  than  the  govern- 
meLt. 

6.  A  power  of  attorney  is  sufficiently  proved  under  the  laws  of  Mexico  and  Texas,  and 
is  sufficiently  authenticated,  where  the  testimonio  is  proved  to  be  in  the  handwriting 
of  the  rcgidor  of  the  ayuntamiento,  and  the  handwriting  of  the  witnesses  is  also 
proved,  thoy  being  dead  or  beyond  the  control  of  the  court. 

This  is  a  writ  of  error  to  the  circuit  court  for  the  eastern  district 
of  Louisiana. 

The  case  is  fully  stated  in  tlie  opinion. 

Mr.  Bevjamiriy  for  plaintiff  in  error. 

Mr,  Hugh^  and  Mr.  Hale,  for  defendant. 

*Mr.  Justice  Campbell  delivered  the  opinion  of  the  court.  [  *  265  ] 

The  defendant  in  error,  Lapsley,  commenced  this  suit 
in  January,  1851,  in  the  district  court  of  the  United  States  for 
Texas,  against  the  plaintiflFin  error,  Spencer,  to  recover  a  parcel  of 
land,  and  damages  for  the  ouster  he  had  suffered.  At  the  April 
term  of  the  court,  1851,  the  defendant  appeared  and  demurred  to 
the  petition,  assigning — Ist.  The  description  of  the  premises  is 
insuflScient.  2d.  The  citizenship  of  the  parties  is  not  specifically 
averred.  3d.  There  is  no  endorsement  on  the  petition,  as  the 
statutes  of  Texas  require. 

With  this  demurrer,  an  answer  containing  pleas  of  not  guilty,  the 
statute  of  limitations,  and  that  the  plaintiff  claims  under  a  grant 
with  conditions,  and  that  the  grant  is  fraudulent,  and  the  condi- 
tions were  not  performed,  was  filed.  Subsequently  to  the  act  of  con- 
gress of  3d  March,  1851,  (9  Stat,  at  L.  ch.  32,  sec.  6,  p.  618,)  this 
cause  was  transferred  to  the  district  court  of  Texas,  held  at  Austin. 
No  order  of  the  court  appears  for  this  transfer,  and  it  is  presumed 
it  was  done  by  consent.  The  defendants  appeared  to  the  cause  at 
Austin,  by  attorney.  At  the  November  term  of  that  court,  in  1854, 
the  following  order  was  made  by  the  district  court: 

**Thi8  day  came  the  plaintiff  aforesaid,  by  his  attorney,  and  on 
motion  of  said  plaintiff,  by  his  attorney,  the  judge  now  presiding 
states  and  enters  upon  the  record  that  he  has  an  interest  with  the 
plaintiff  in  the  land  in  controversy  in  this  suit,  which,  in  his  opin- 
ion, renders  it  improper  for  him  to  sit  in  the  trial  of  the  same  ;  and, 
thereupon,  the  court  upon  further  motion  orders^  because 
there  is  no  circuit  court  of  the  United  States  *in  this  [*266] 
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State,  that  an  authenticated  copy  of  this  order,  and  of  all  the  rec- 
ord and  proceedings  in  this  action,  be  forthwith  certified  to  the  cir- 
cuit court  of  the  United  States  for  the  eastern  district  of  the  State 
of  Louisiana,  at  New  Orleans,  that  court  being  the  most  convenient 
of  the  United  States  circuit  courts  in  the  adjoining  States." 

The  authority  to  make  this  order  is  supposed  to  be  derived  from 
the  act  of  congress  of  the  3d  March,  1821,  (3  Stat,  at  L.  ch.  51,  p. 
643,)  which  provides  :  '^That  in  all  suits  and  actions  in  any  dis- 
trict court  of  the  United  States,  in  which  it  shall  appear  that  the 
judge  of  such  court  is  any  ways  concerned  in  interest,  or  has  been 
of  counsel  for  either  party,  or  is  so  related  to,  or  connected  with, 
either  party,  as  to  render  it  improper  for  him,  in  his  opinion,  to 
sit  on  the  trial  of  such  suit  or  action,  it  shall  be  the  duty  of  such 
judge,  on  application  of  either  party,  to  cause  the  fact  to  be  entered 
on  the  records  of  the  court."  He  was  then  required  to  order  an 
authenticated  copy  of  the  record  to  be  certified  to  the  most  conve- 
nient circuit  court  of  an  adjacent  State;  which  circuit  court  shall, 
upon  such  record  being  filed  with  the  clerk  thereof,  *'take  cogni- 
zance thereof,  in  the  like  manner  as  if  such  suit  or  action  had  been 
originally  commenced  in  that  court,  and  shall  proceed  to  hear  and 
determine  the  same  accordingly  ;  and  the  jurisdiction  of  such  cir* 
cuit  court  shall  extend  to  all  such  cases,  so  removed,  as  were  cogni- 
zable in  the  district  court  from  which  the  same  was  removed." 

The  record  was  filed  in  the  circuit  court  in  Louisiana,  in  April, 
1855,  and  the  cause  was  continued  until  the  April  term  of  1856, 
before  it  came  to  trial.  In  April,  1856,  the  defendant  moved  to 
dismiss  the  cause:  Ist.  Because  the  record  shows  that  the  judge  of 
the  district  court  for  Texas^  before  the  suit  was  brought,  had  an  in- 
terest in  the  land  in  dispute.  2d.  Said  interest  disqualified  said 
judge  from  making  an  order  in  the  cause.  3d.  That  his  orders 
were  void.  4th,  That  the  circuit  court  at  New  Orleans  had  no 
jurisdiction. 

It  is  quite  unimportant  to  consider  whether  a  judge  can  make 
any,  and  if  any,  what  orders,  in  a  suit  in  which  he  is  interested. 
This  was  much  discussed  in  the  Grand  Junction  Canal  Company  v. 
Dimes,  12  Beav.  63;  3  H.  L.  Ca.  759.  The  act  of  congress  pro- 
ceeds upon  an  acknowledgment  of  the  maxim,  '^that  a  man  should 
not  be  a  judge  in  his  own  cause,"  and  requires  a  judge  found  in 
that  predicament,  on  the  motion  of  either  party,  to  make  an  order 
for  the  removal  of  the  cause  to  another  competent  jurisdiction.  No 
other  order  in  this  c^use  was  made  by  the  district  judge,  and  ho 
was  not  authorized  to  act  under  the  statute,  except  on  motion,  and 
when  the  motion  was  made  the  order  was  entered.     The  entry  on 


DECEMBER  TERM.,  1857.  395 

Spencer  v.  Lapsley. 

the  *  record  by  the  judge  imports  verity,  and  hie  order  [*267] 
authorized  the  circuit  court  at  New  Orleans  to  take  cogni- 
zance of  the  cause. 

The  defendant  obtained  leave  of  the  circuit  court  to  amend  his 
answer  the  third  term  after  the  transfer.  In  the  amendment,  after 
adding  to  his  pleas  in  bar  of  the  action,  he  pleaded  that  the  appa- 
rent legal  title  was  vested  in  the  plaintiff  by  collusion  between  him 
and  three  other  persons,  who  were  citizens  of  Texas,  (one  of  whom 
was  the  judge  of  the  district  court,)  to  litigate  and  establish  a  fraud- 
ulent grant  in  that  court,  and  that  these  persons  were  the  only 
persons  interested  in  the  said  grant.  In  so  far  as  this  statement 
contained  any  defense  to  the  action,  it  was  comprehended  in  pleas 
already  on  file.  As  a  plea  in  abatement  of  the  suit,  it  was  open  to 
the  objections  that  it  was  pleaded,  without  an  affidavit,  five  years 
after  pleas  in  bar  had  been  filed,  and.  which  were  undisposed  of, 
and  that  it  was  filed,  in  connection  with  other  matter,  in  bar. 
Such  pleading  was  contrary  to  the  rule  and  practice  of  the  courts, 
and  was  properly  disallowed.  (Shepperd  v.  Graves,  14  How.  505 ; 
Bailey  v.  Dozier,  6  How.  23 ;  Drako  v.  Brander,  8  Tex.  351 ;  Dallam 
,  590.) 

The  defendant  then  applied  for  leave  to  file  a  formal  plea  in 
abatement,  containing  the  same  allegations  as  those  before  stated ; 
and  with  this  plea  the  defendant  propounded  thirty-on6  interroga- 
tories to  the  plaintiff,  to  obtain  evidence  for  its  support;  and  also 
filed  an  affidavit,  to  the  effect  that  he  had  not  discovered  the  fiEtcts 
pleaded  at  the  time  his  plea  of  the  general  issue  had  been  filed  in 
1851.  But  the  defendant  made  no  offer  to  withdraw  his  pleas  in 
bar;  nor  did  the  affidavit  show  when  or  in  what  manner  his  discov- 
ery was  made ;  nor  why  the  application  to  file  the  plea  and  obtain 
the  evidence  had  not  been  made  at  an  earlier  date ;  nor  why  it  was 
delayed  till  a  time  when  any  allowance  of  it  might  operate  a  con- 
tinuance, when  the  case  had  already  be6n  pending  for  a  year  in  the 
circuit  court.  The  circuit  court  denied  the  application.  This  court 
has  decided  that  such  applications  are  addressed  to  the  judicial  dis- 
cretion of  the  inferior  court,  and  its  decision  is  not  open  for  revision 
here.  It  has  decided  that  th.e  refusal  of  an  inferior  court  to  allow 
a  plea  to  be  amended,  or  a  new  plea  to  be  filed,  or  to  grant  a  new 
trial  or  a  continuance,  or  to  reinstate  a  cause  which  has  been  legally 
dismissed,  cannot  be  questioned  for  error  in  this  court.  (Marine 
Ins.  Co.  of  Alexandria  v.  Hodgson,  6  Cr.  206;  Sims  v.  Hundley,  6 
Howard  S.  0.  R.  1.) 

A  fortnight  after  these  dilatory  motions  had  been  disposed  of. 
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the  cause  was  submitted  to  the  circuit  court  on  its  merits. 
[  *  268  ]  *  The  title  of  the  plaiatiff  consists  of  a  petition  of  Thomas 
De  La  Vega  and  two  other  persons,  addressed  to  the  gov- 
ernment of  Coahuila  and  Texas,  the  14th  June,  1830,  each  to  pur- 
chase eleven  leagues  of  vacant  lands,  under  the  twenty-fourth  section 
of  the  colonization  law  of  Mexico.  The  governor  responded  to  the 
petition,  that  '^he  concedes  in  sale  to  each  one  of  the  petitioners  the 
eleven  leagues  they  solicit;"  to  be  selected  after  the  commissioner 
of  the  supreme  general  government  shall  have  reserved  a  sufficiency 
of  lands  to  meet  the  debt  of  the  State.  lie  orders  the  constitutional 
alcalde  of  the  municipality  to  which  the  lands  selected  may  belong, 
to  give  the  possession  of  the  leagues,  to  settle  the  class  of  the  lands, 
so  as  to  adjust  the  price,  and  to  despatch  the  corresponding  title  in 
form.  No  further  proceedings  took  place  until  May,  1832,  upon 
this  contract.  At  that  date,  one  of  the  parties,  for  himself  and  the 
others,  represented  to  the  governor  the  facts  contained  in  his  former 
memorial,  and  the  executive  order;  that  no  impediment  existed  to 
the  fulfillment  of  the  contract,  and  that  it  might  happen  the  par- 
ties would  select  lands  within  an  empresario  contract,  and  there* 
fore  prayed  that  either  the  alcalde  before  whom  they  might  present 
themselves,  or  in  case  that  he  could  not  do  so,  that  the  commissioner 
of  surveys  might  perform  the  acts  requisite  to  the  delivery  of  pos- 
session and*  the  perfection  of  the  title. 

The  governor  thereupon  nominated  the  commissioner  for  the  dis- 
tribution of  lands  in  the  empresa  to  which  the  lands  selected  might 
belong,  to  perform  the  acts  necessary ;  but,  if  they  did  not  belong 
to  an  empresa,  that  the  first  alcalde  of  the  respective  municipality, 
or  that  most  convenient,  might  act,  so  that,  according  to  law  and 
the  instructions,  possession  might  be  given. 

In  the  following  year,  (3d  October,  1833,)  Samuel  M.  Williams, 
professing  to  be  attorney  in  fact  for  La  Vega,  presented  authenti- 
cated copies  of  the  petitions'  and  orders  before  mentioned  to  the 
alcalde  of  the  municipality  of  San  Felipe  de  Austin,  and  solicited 
the  location  of  his  contract  of  purchase  upon  lands  at  a  designated 
point  on  the  Brazos  river,  within  the  colony  of  Austin  and  Wil- 
liams, if  they  would  consent,  and  referred  to  the  order  of  the  2d 
May,  1832,  as  conferring  an  authority  for  that  purpose.  The  al- 
calde granted  the  prayer  of  the  petitioner,  and  directed  that  the 
consent  of  the  empresarios  should  be  obtained,  and  that  the  surveyor 
of  the  colony  should  survey  the  lands  at  the  place  designated,  and 
should  classify  them  so  that  the  price  might  be  settled.  The  em- 
presario^ Williams,  consented  for  himself  and  as  attorney  for  his 
partner,  and  the  surveyor  returned  the  order  of  survey  with  a 
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figurative  *  plan  and  notCR  of  survey  of  the  eleven  leagues.  [  *  269  ] 
On  the  4th  October,  1833,  the  constitutional  alcalde 
despatched  the  title  in  form,  which  contains  a  recital  of  the  peti- 
tions, orders,  consents,  and  survey,  the  authority  conferred,  the 
price  settled,  and  the  investiture  of  the  possession  and  property. 
The  plaintiff,  on  the  trial,  connected  himself  with  this  grant  by 
conveyences  which  had  been  recorded,  and  as  to  which  no  question 
arose,  except  in  reference  to  a  power  of  attorney  from  La  Vega  to 
Williams,  under  which  a  deed  had  been  executed  in  1840  to  Menard 
and  Williams,  in  trust  for  Sophia  St.  John. 

The  defendant  produced  no  documentary  evidence  of  title,  and 
relied  on  a  possession  of  some  two  or  three  years. 

No  exception  was  taken  in  the  circuit  court  to  the  introduction 
of  the  various  public  acts  which  constitute  the  evidence  of  a  title  in 
La  Vega;  nor  was  there  exception  to  the  charge  of  the  court  which 
pronounced  the  evidence  adduced  of  its  authenticity,  competent.  It 
may  be  propef  to  state  that  the  title,  in  the  Mexican  language,  was 
authenticated  from  the  land  office  of  Texas,  and  that  the  transla- 
tion in  the  amended  record  in  this  court  was  used  in  the  circuit 
court  for  convenience  only.  But  the  sufliciency  of  those  papers  to 
vest  a  title  in  the  grantee,  and  their  supposed  want  of  conformity 
to  the  laws  of  Coahuila  and  Texas,  were  much  debated,  and  the 
opinion  of  the  court  upon  them  has  been  properly  reserved  for  the 
examination  of  this  court. 

The  power  of  the  governor  of  those  States  to  sell  lands  to  Mexi- 
cans, not  exceeding  eleven  leagues  in  quantity,  is  unquestionable; 
and  the  petition  and  order  in  1830,  in  connection  with  the  petition 
and  order  of  May,  1832,  are  evidence  of  such  a  contract.  The  pro- 
ceedings in  1830  are  sufficiently  identified  by  the  statements  and 
recitals  of  the  papers  dated  in  1832,  even  if  we  were  to  hold  that 
the  absence  of  the  governor's  signature  to  the  first  order  is  a  fatal 
defect.  But  that  petition  and  the  executive  order  are  certified  by 
the  secretary  of  state  as  official  documents ;  they  were  so  treated 
by  the  governor  and  the  constitutional  alcalde,  and  the  petitioners, 
in  the  subsequent  proceedings.  The  secretary  of  state  is  designated 
in  the  constitution  of  the  confederate  States  to  authenticate  ^' all 
laws,  decrees,  orders,  regulations,  and  instructions,  circulated 
among  the  towns,  or  directed  by  the  governor  to  a  particular  cor- 
poration or  person,"  aud  that  without  this  requisite  they  shall  not 
be  obeyed  or  be  [)roductive  of  faith.  At  the  present  term  of  this 
court,  we  have  decided  that  a  decree  not  signed  by  the  judge,  but 
which  is  found  in  the  record,  and  is  certified  by  the  clerk,  and 
which  has  been  executed  by  the  parties,  cannot  be  collaterally  im- 
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[  *  270  ]  peached  for  the  want  of  the  signature.  (*  Secombe  v. 
Steele^  supra,)  And  the  courts  in  Texas  have  decided 
that  titles  in  form,  executed  without  the  requisite  number  of  wit- 
nesses, are  still  valid,  though  there  is  a  special  requirement  on 
the  subject  of  the  number  of  the  witnesses  in  the  law.  (14  Texas 
R.  189.)  We  do  not  feel  authorized  to  deny  faith  to  the  act 
certified  by  the  secretary  of  state  as  an  official  paper,  nor  can  we 
assume  that  the  order  certified  did  not  receive  the  executive  sanc- 
tion. 

The  circuit  court  instructed  the  jury,  ^'that  the  court  was  re- 
quired to  take  notice  of  the  organization  of  the  States  of  Coahuila 
and  Texas,  and  of  the  officers  who  were  competent  to  perform  the 
duties  imposed  in  the  decree  of  the  governor,  upon  the  petition  of 
La  Vega. 

**The  court  charged,  that  there  was  no  such  organization  of  the 
colonies  of  Robertson,  or  of  Austin  and  Williams,  as  to  render  it 
indispensable  for  the  grantee  to  apply  to  a  commissigner  for  distri- 
bution to  perfect  the  grant  of  the  governor;  that  those  colonies 
were  not  empresas  in  the  sense  in  which  that  term  was  used  in  that 
decree;  and  that  having  reference  to  the  location  of  the  land  and 
the  situation  of  the  parties,  as  is  shown  by  the  evidence,  the  alcalde 
of  Austin  was  a  proper  officer  for  taking  the  measures  requisite  for 
the  perfection  of  the  grant."  The  land  described  in  the  title  was 
situated  within  the  limits  of  both  the  colonies  before  mentioned. 
The  colonization  contract  of  Robertson  was  granted  in  1825;  its 
execution  was  suspended  in  1830;  and  it  expired,  by  limitation,  in 
1831,  and  was  not  again  renewed  until  1834.  The  selection  of  the 
lands  was  made  after  it  had  expired,  and  before  it  was  renewed. 
The  history  of  this  empresa  has  been  judicially  ascertained  by  the 
supreme  court  of  Texas ;  and  they  have  also  decided  that  lands  in 
a  colony  thus  situated  might  be  sold  without  reference  to  the  em- 
presario  in  such  a  contract.  (Houston  v,  Robertson,  2  Texas,  1 ; 
Jenkins  v.  Chambers,  9  Texas,  167.) 

The  empresario  contract  of  Austin  and  Williams  was  concluded 
in  1831,  and  included  land  embraced  in  the  Robertson  colony.  This 
land  was  excluded  from  their  contract  in  1834,  when  Robertson's 
contract  was  renewed,  and  was  restored  in  1835.  (Houston  v.  Perry, 
5  Tex.  462.)  No  commissioner  was  appointed  for  this  colony  until 
September,  1835.  The  contract  of  an  empresario  obliged  him  to 
introduce  colonists  into  a  specific  district.  The  colonist  having 
a  family  was  entitled  to  one  league  of  land,  of  a  particular  quality^ 
for  which  he  paid  a  small  sum  to  the  government.  The  empresa- 
rio was  paid  five  leagues  and  five  labors  for  every  one  hundred 
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families  introduced.  Of  course,  the  excels  of  land  within 
the  limits  of  the  colony,  after  *  supplying  the  colonists  [  *  271  ] 
and  the  empresario,  remained  to  the  government.  The 
commissioner  of  distribution  was  an  officer  of  the  government,  who 
superintended  the  fulfillment  of  the  contract  by  the  empresario. 
He  ascertained  the  character  of  the  colonists,  allotted  to  them  and 
the  empresario  their  shares  of  land,  and  for  that  purpose  appointed 
surveyors,  received  returns  of  survey,  and  executed  the  final  titles. 
Usually  this  officer  was  not  appointed  until  colonists  were  intro- 
duced, and  a  community  was  to  be  formed.  The  sale  of  the  land 
within  the  limits  of  the  colony  might  disturb  the  interest  of  the 
empresario  or  of  the  colonists,  and  hence  reference  of  the  contracts 
of  sale  to  the  commissioner  for  execution.  If  there  were  no  colo- 
nists^ and  the  empresario  opposed  no  objection,  there  was  no  reason 
why  sales  should  not  be  made,  nor  was  there  any  occasion  for  the 
services  of  a  commissioner. 

Sales  of  land  could  only  be  made  to  Mexicans,  and  no  inquiries 
as  to  their  character  were  required.  We  understand  the  decisions 
of  the  supreme  court  of  Texas  to  be,  that  the  alcalde  was  a  compe- 
tent and  proper  person  to  complete  the  titles  on  a  contract  of  sale, 
where  no  organization  of  the  colony  had  taken  place.  The  case  of 
Clay  V,  Holbert,  14  Tex.  R.  189,  resembles  that  before  the  court. 
The  contract  of  sale  is  dated  in  1831.  The  commissioner  or  alcalde 
was  ordered  to  put  the  purchaser  in  possession,  and  to  issue  the  cor- 
responding titles.  The  lands  were  selected  in  the  colony  of  Austin 
and  Williams,  in  September,  1833.  Williams  consented  for  him- 
self and  partner.  The  survey  was  returned  by  Johnson,  the  sur- 
veyor. The  alcalde,  (Lesassier,)  who  officiated  in  this  case,  com- 
pleted the  title.  The  supreme  court  of  Texas  determined  the  grant 
to  be  valid.  (Watrous  v.  McGrew,  16  Tex.  512;  Ryon  v.  Jack- 
son, 11  Tex.  374;  Hancock  v,  McKinney,  7  Tex.  384;  Jenkins  v. 
Chambers,  9  Tex.  167.) 

The  circuit  court  further  instructed  the  jury,  *'that  the  grant 
could  not  be  defeated  by  proof  that  the  principal  surveyor  did  not 
in  person  perform  the  work  of  making  the  surveys,  or  because  the 
survey  was  made  before  the  order  directed  to  the  surveyor  by  the 
alcalde  was  entered  on  the  grant,''  and,  upon  the  whole  case,  that 
there  was  no  such  evidence  of  fraud  in  the  making  of  the  grant 
which  would  serve  to  defeat  it  in  this  action. 

The  charge  of  the  court  in  reference  to  the  survey,  followed  adju- 
dications of  the  supreme  court  of  Texas  and  of  this  court,  in  analo- 
gous cases.  It  was  a  common  practice  in  Texas  for  empresarios 
and  others  to  have  their  surveys  completed  in  anticipation  of  the 
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arrival  of  colonists,  or  the  measures  requisite  for  the  pro- 
[  *  272  ]  curement  of  the  final  title.  The  return  of  such  *  surveys 
by  a  surveyor,  and  their  recognition  by  the  commissioner 
or  alcalde,  was  treated  as  a  substantial  compliance  with  the  law. 
A  surveyor  might  adopt  the  surveys  of  other  persons.  (Jones  v. 
Menard,  1  Tex.  789;  Howard  v.  Perry,  7  Tex.  259;  Hortou  v. 
Pace,  9  Tex.  81;  Jenkins  v.  Chambers,  9  Tex.  167;  Doswell  v. 
Lanzo,  20  How.  S.  C.  R.) 

In  Hoofnagle  v,  Anderson,  7  Wheat.  212,  this  court  say:  **It  is 
not  doubted  that  a  patent  appropriates  land.  Any  defects  in  the 
preliminary  steps  which  are  required  by  law  are  cured  by  the 
patent.  It  is  a  title  from  its  date,  and  has  always  been  held  con- 
clusive against  all  those  whose  rights  did  not  commence  previous 
to  its  emanation."  In  Boardman  v.  Reed,  6  Pet.  328,  the  defend- 
ants ofiered  to  prove  that  the  lines  were  not  run  by  a  qualified  sur- 
veyor ;  that  the  plats  and  certificates  were  made  out  by  protraction, 
and  had  been  surreptitiously  returned  to  the  register's  office,  and 
patents  obtained. 

The  court  said,  ^^  that  at  law  no  facts  behind  the  patent  can  be  in- 
vestigated. A  court  of  law  has  concurrent  jurisdiction  with  a  court 
of  equity  in  matters  of  fraud;  but  the  defects  in  an  entry  and  sur- 
vey cannot  be  taken  advantage  of  at  law.  The  patent  appropriates 
the  land,  and  gives  the  legal  title  to  the  patentee,"  (White  t;. 
Burnley,  20  How.) 

So,  if  we  were  to  consider  the  discrepancy  of  one  day  between  the 
date  of  the  preliminary  order  and  the  date  of  the  certificate  of  the 
secretary,  and  the  absence  of  the  governor's  signature^  and  the  fact 
that  one  empresario  consents  for  himself,  and  as  attorney  for  his 
partner,  without  adducing  that  power;  and  that  the  officers  do  not 
affix  to  their  names  the  name  of  their  respective  offices;  and  that 
the  survey  must  have  been  made  before  the  order,  and  probably  by 
a  deputy  or  other  person,  as  marks  of  irregularity  or  of  malprac- 
tice, our  opinion  could  not  be  affected.  In  Stevenson  v,  Newman, 
16  L.  and  Eq.,  Baron  Parke,  in  delivering  the  opinion  of  the  court 
of  exchequer  chamber,  says:  **The  efiect  of  ordinary  fraud  is  not 
absolutely  to  avoid  the  contract  or  transaction  which  has  been  caused 
by  that  fraud,  but  to  render  it  voidable,  at  the  option  of  the  party 
defrauded.  The  fraud  only  gives  a  right  to  rescind.  In  the  first 
instance,  the  property  passes  in  the  subject-matter,"  and  **  vesta 
till  avoided."  And  this  court,  after  a  full  review  of  tlie  subject,  in 
Field  17.  Seabury,  19  How.  324,  states  the  question  and  the  answer 
applicable  to  this  case.  The  question  was:  '^When  a  grant  or 
patent  for  land,  or  a  legislative  confirmation  of  title  to  land,  has 
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been  given  by  tlie  sovereignty  or  legislative  authority  having  the 
exclusive  power  to  make  it,  without  any  provision  having  been 
made  in  the  patent  or  by  the  law  to  inquire  into  its  fair- 
ness, as  between  the  *  grantor  and  grantee,  or  between  [*273] 
third  parties,  can  a  third  party  raise  in  ejectment  the 
question  of  fraud  as  between  tlie  grantor  and  grantee,  and  thus 
look  beyond  the  grant?"  The  reply  of  the  court  is,  we  are  not 
aware  that  such  a  proceeding  is  permitted  in  a  court  of  law. 

But  we  do  not  assert  that  the  circumstances  enumerated  consti- 
tute evidence  of  fraud.  Wo  have  seen  that  the  preliminary  title  is 
referred  to,  and  recited  in  all  stages  through  which  it  passed,  and 
by  every  officer  whom  the  law  appointed  to  superintend  its  perfec* 
tion,  and  that  the  survey  was  in  accordance  with  the  current  and 
recognized  practice  of  the  country. 

The  title  emanated  from  the  State  of  Coahuila  and  Texas,  a  quar- 
ter of  a  century  ago,  when  Texas  was  a  wilderness.  Colonists  from 
abroad  were  invited,  and  a  league  of  land  was  offered  to  the  colonist 
having  a  family,  for  thirty  dollars.  Mexicans  were  allowed  to  pur- 
chase eleven  leagues  of  ordinary  grazing  land  for  one  hundred  dol- 
lars the  league;  or  of  arable  land  for  one  hundred  and  fifty  dollars. 
These  eleven  leagues  were  sold  for  less  than  twelve  hundred  dollars. 
Since  that  time,  two  revolutions  in  the  condition  of  that  State  have 
been  accomplished,  and  a  vast  improvement  in  the  political  condi- 
tion of  the  country  effected.  The  defendant  entered  upon  the  land 
in  dispute  after  the  second  revolution  was  terminated,  and  after  the 
burden  and  heat  of  the  contest  were  over.  He  entered  without  a 
color  of  title.  Neither  the  State  of  Coahuila  and  Texas,  nor  the 
republic  of  Texas,  nor  the  State  of  Texas,  has  taken  measures  to 
cancel  this  grant,  nor  have  they  conferred  on  the  defendant  any 
commission  to  vindicate  them  from  wrong.     He  is  a  volunteer. 

The  doctrines  of  this  court  do  not  favor  such  a  litigant. 

The  remaining  questions  presented  by  the  bill  of  exceptions  re* 
late  to  the  power  of  attorney  from  La  Vega  to  Williams,  under 
which  a  conveyance  to  Menard  and  Williams,  in  trust  for  Mrs.  St. 
John,  of  Connecticut,  was  made  in  1840. 

The  paper  produced  was  the  testimonio  of  an  authentic  act  passed 
before  the  regidor  of  the  illustrious  ayuntamiento,  of  the  city  of 
Leona  Vicario,  and  second  alcalde  in  turn  in  it  and  its  jurisdiction, 
who,  by  reason  of  the  sickness  of  the  first  alcalde,  &c.,  and  bears 
date  in  1832.  The  donee  of  this  power  located  the  land  for  La 
Vega,  and  solicited  the  final  title  in  1833,  and  conveyed  the  land 
in  1840.     Its  authenticity  has  never  been  questioned  by  La  Vega, 

80  far  as  is  shown  by  the  record. 
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The  regidor  is  an  officer  known  to  the  Spanish  law,  and  to  the 
legislation  of  Coahuila  and  Texas,  (1  Tapia  Freb.,  p.  197,  sec. 
10  ;  Decrees  124,  sec.  6  ;  262,  sec.  11 ;  Laws  C.  and  T. ; 
[*274]  *  Edwards  v.  James,  7  Tex.  383,)  and  was  authorized  to 
discharge  the  duties  recited  in  the  act.  Evidence  was 
adduced  to  the  handwriting  of  the  regidor  and  the  assisting  wit- 
nesses ;  besides,  proof  was  made  that  two  of  them  were  diead,  and 
the  other  beyond  the  limits  of  the  United  States.  Considered  as 
the  act  of  a  foreign  officer,  without  the  support  of  this  proof,  the 
supreme  court  of  Texas,  in  Paschal  v.  Perez,  7  Tex.  348,  say :  "Its 
admissibility  and  e£fect  is  by  no  means  a  settled  question  at  com- 
mon law,  and  on  the  principles  of  international  jurisprudence. 
Whether  the  rules  of  evidence  of  the  forum  are  to  be  exlusively 
observed,  or  whether  those  of  a  foreign  country  are  to  have  weight, 
was  considered  by  Mr.  Justice  Story  as  an  embarrassing  question, 
and  which  was  not  settled.  (Story's  Conf.  Laws,  634.)  But  the 
court  in  that  case,  and  in  the  case  of  De  Leon  v.  White,  9  Tex. 
599,  decide  that  a  testimonio  is  sufficiently  established  by  evidence 
of  the  handwriting  of  the  officer,  and  the  assisting  witnesses.  (8 
Tex.  210.)  The  conveyance  to  the  trustees,  for  the  benefit  of  Mrs. 
St.  John,  an  alien,  was  not  invalid,  nor  can  the  conveyance  be  im- 
peached by  this  party,  or  in  this  mode  of  proceeding.  • 

The  averment  in  the  petition  of  the  citizenship  of  the  parties 
corresponds  to  the  form  commonly  used  in  the  district  court  of 
Texas,  and  which  has  never  been  questioned  in  the  various  causes 
which  have  heretofore  been  before  this  court  from  that  district. 

We  think  that  the  allegation  is  sufficiently  specific. 

Judgment  affirmed. 

Mr.  Justice  Daniel  dissenting. 

I  find  myself  constrained  to  difier  with  my  brethren  as  to  the 
views  they  have  taken  of  this  case — views  more  accurate,  perhaps, 
than  my  own ;  yet  differing  so  materially  from  my  apprehension 
of  the  law  of  the  case  as  to  impose,  according  to  that  apprehension, 
the  duty  of  endeavoring  to  explain  what  by  me  is  deemed  its  true 
aspect. 

The  difficulties  and  irregularities  incident  to  the  removal  or  to 
the  modification  of  pre-existing  institutions  by  the  introduction  and 
superior  control  of  systems  really  or  seemingly  incompatible  with 
the  former,  must  necessarily  involve  the  hazard  of  error,  and  im- 
press therefore  the  propriety  of  great  caution  with  respect  to  inno- 
vations to  be  adopted. 

Wherever  the  obligation  exists  to  harmonize  portions  of  the  pre- 
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vions  system  with  the  creation  and  the  exigencies  of  a  new  regime, 
the  safest,  indeed  the  only  safe  guide,  must  be  found  in  the  adher- 
ence to  enlightened  and  generally-admitted  principles,  as 
a  guaranty  for  the  rights  and  duties  deducible  both  *from  [  *  275  ] 
the  past  and  from  supervening  institutions.  In  following 
such  a  guide,  I  am  conducted  to  conclusions  diflTering  from  those 
which  have  been  reached  by  the  majority  of  this  court  in  this  case. 

Conceding  in  its  utmost  extent  a  power  in  the  colonial  governor 
or  political  head  of  Texas  to  make  grants  of  land  ;  conceding,  too, 
for  argument's  sake,  an  entire  exemption  in  the  plaintiff  below 
from  all  obligation  to  produce  the  original  of  a  grant  made  by  the 
competent  officer ;  admitting,  also,  the  sufficiency  of  a  copy  from 
the  record,  still  I  hold  that  a  copy,  in  order  to  become  evidence, 
must  purport  upon  its  face  to  be  a  full  and  perfect  copy,  and  must  be 
verified  by  some  competent  person.  The  grant,  or  the  paper  claimed 
to  be  a  grant  in  this  case,  is  defective  upon  its  face.  In  the  first 
place,  it  is  without  date,  and  consequently  can  be  identified  or  coinci- 
dent as  to  time  with  no  document  in  this  cause ;  it  is  not  signed  by 
any  person  whomsoever,  in  the  name  or  character  of  governor,  nor 
by  a  deputy,  nor  by  a  person  professing  to  be  clothed  with  authority 
to  sign  such  an  instrument.  In  its  structure,  it  commences  by 
speaking  in  the  first  person,  as  if  by  the  maker  of  the  grant,  but 
breaks  off  before  reaching  the  conclusion,  and  is  incorporated  or 
converted  into  a  certificate,  dated  June  13th,  1839,  by  Santiago  del 
Vallee,  signing  himself  a  secretary,  stating  that  so  far  as  he  has 
given  this  document,  it  is  a  true  copy.  This  certificate,  then,  is  a 
confession,  in  terms,  that  the  entire  act  of  the  governor  is  not  given, 
but  that  the  document  is  incomplete. 

The  rule  of  evidence  is,  with  regard  to  copies,  that  they  must  be 
complete,  and  must  be  properly  authenticated.  Records  are  never 
allowed  to  be  adduced  in  evidence,  unless  they  are  perfect  records. 
It  is  never  permitted  to  garble  them,  nor  to  read  parts  of  them,  or 
extracts  from  them,  as  evidence.  Yet  here  we  have  a  paper  in- 
troduced as  a  record,  as  the  act  of  the  governor,  when  the  proof 
relied  on  to  sustain  it  conclusively  shows  that  the  record,  if  it  be 
one,  is  incomplete;  that  it  in  fact  is  falsified  by  itself;  and  the  act 
of  the  governor,  if  it  be  his  act,  is  not  permitted  to  speak  for  itself; 
but  an  attempt  is  made  to  establish  that  act  by  a  wholly  distinct 
and  independent  declaration,  by  a  person  styling  himself  a  secre- 
tary. 

Every  foundation  of  the  plaintiff's  claim,  so  far  as  it  is  made  to 
rest  upon  this  alleged  grant,  or  on  the  verity  of  the  copy,  must 
fail. 
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This  defect  in  the  evidence  appears  to  liave  been  perceived,  and 
its  force  felt ;  and  hence,  perhaps,  the  effort  at  the  removal  or 
remedy  tliereof,  by  the  introduction  of  a  petition  bearing  date  on 
the  2d  of  May,  1832,  signed  by  Joseph  Maria  Aguirre,  on 
[  *  276  ]  *  behalf  of  himself  and  the  other  parties  to  the  former 
petition,. in  which  it  is  recited  that  the  government  had 
conceded  to  himself  and  his  associates  on  sale  on  certain  conditions, 
on  the  14th  of  June,  1830,  the  leagues  of  land  now  asked  forin  this 
renewed  petition,  (no  quantity  or  number  being  set  forth,)  and  then 
further  states,  that  the  conditions  on  which  the  concession  here 
spoken  of  having  been  removed  or  fulfilled,  it  prays  that  the  proper 
officers  may  be  appointed  to  survey  the  lands,  and  to  put  the  peti- 
tioners in  possession.  Following  this  petition,  is  an  order  or  decree 
of  the  same  date  with  the  petition,  and  signed  Letona,  not  styling 
himself  governor,  nor  assuming  any  official  designation ;  but  the 
order  is  certified  by  Santiago  del  Vallee  as  being  a  copy  from  the 
archives  in  his  charge,  and  stating  that  he  had  been  commanded 
to  take  this  copy  from  the  archives  by  the  disposition  of  the  most 
excellent  governor. 

Upon  a  recurrence  to  this  petition  of  the  2d  of  May,  1832,  signed 
Jose  Maria  de  Aguirre,  and  to  the  decree  or  order  of  the  same  date, 
it  will  be  perceived  that  neither  of  these  papers  contains  any 
description  or  quantity  of  land.  The  petition  has  reference  to  an 
alleged  grant  as  made  on  the  14th  of  June,  ,1830,  (nowhere  shown ;) 
the  order  or  decree  refers  to  some  act  or  proceeding  of  the  political 
chief  of  the  department  of  Bexar,  (nowhere  exhibited  on  this  record,) 
of  the  2d  of  June,  1830,  which,  of  course,  cannot  be  identified  with 
the  alleged  concession  of  a  different  date,  viz,  of  the  14th  of  June; 
and  the  prayer  of  this  petition  of  Aguirre  and  the  order  of  Letona 
can  by  no  correct  induction  be  received  as  curing  the  defects  in  the 
first  alleged  grant,  or  as  supplying  the  absence  of  date  and  of  sig- 
nature, by  auy  official,  of  any  denomination  or  of  any  grade  of 
power  whatsoever. 

But  it  has  been  supposed  that  these  material  defects  have  been 
remedied  by  the  act  of  Lesassier,  purporting  to  put  the  parties,  or 
rather  La  Vega,  one  of  them,  into  possession.  To  this  suggestion  it 
may  be  replied,  in  possession  of  what  ?  It  surely  cannot  be  pre- 
tended that 'Lesassier  had  any  rightful  authority  to  create  or  to 
originate  or  to  authenticate  a  grant.  He  could  not  determine  the 
rights  of  claimants,  nor  decide  upon  the  extent  of  concessions  made 
by  the  government.  He  had  no  judicial  or  discretionary  powers 
touching  these  matters ;  he  was  merely  a  ministerial  and  subordi- 
nate agent,  to  execute  the  orders  of  his  superiors ;  and  accordingly 
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it  is  seen  that  in  his  account  of  his  proceeding  he  has  constant  ref- 
erence to  the  orders  and  decrees,  recognizing  these  as  the  onlj 
authority  for  his  acting  at  all.  His  acts  could  have  no  effect  what^ 
ever,  either  to  confirm  or  to  invalidate  those  orders  or 
decrees,  and  of  course  *  could  not  supply  any  defect  or  [  *  277  ] 
insufficiency  in  their  provisions,  or  in  the  authentication 
of  them. 

This^  paper,  purporting  to  be  the  act  of  Lesassier,  is  in  itself  de- 
fective as  to  the  proof  of  its  verity ;  for  it  is  not  introduced  as  a  copy 
from  a  record,  nor  established  upon  proof  of  the  signature  thereto; 
nor  upon  the  testimony  of  the  assisting  witnesses  at  its  execution; 
nor  is  the  absence  of  those  witnesses  accounted  for. 

In  the  next  place,  with  respect  to  the  deduction  of  title  from  La 
Vega,  to  whom  it  is  said  a  grant  was  made  by  the  government,  by  the 
decrees  just  examined.  The  first  step  in  the  deraignment  of  this 
title  is  the  paper  styled  the  power  of  attorney  from  La  Vega  to 
Williams,  dated  May  5th,  1832.  The  authenticity  of  this  paper 
rests  upon  no  foundation  of  legitimate  evidence.  It  cannot  be  con- 
sidered as  possessing  the  dignity  and  verity  of  a  record,  nor  of  a 
copy  from  a  record.  It  is  not  shown  that  the  laws  of  Texas  re- 
quired it  to  be  recorded;  and  without  such  a  requisition  it  could 
not  be  made  in  legal  acceptation  a  record,  by  the  mere  will  or  act 
of  a  private  person.  This  paper  does  not  appear  to  have  been  placed 
on  record,  and  if  in  truth  it  had  been  recorded  in  a  proper  legal 
sense,  still  there  is  no  copy  said  to  have  been  taken  from  a  record, 
or  certified  by  any  legal  custodian  of  the  record  or  of  the  original 
document.  This  paper  is  signed  by  Juan  Gonzales,  who  certifies 
that  it  was  copied,  not  from  the  public  archives,  but  from  the  orig- 
inal, with  which  he  says  that  it  agrees.  This  certificate  is  an  asser- 
tion that  the  document  certified  was  not  copied  from  a  record — that 
it  is  not  the  original,  and  that  the  certificate  was  not  and  did  not 
purport  to  be  proof  of  the  execution  of  the  original.  Where,  then, 
is  found  proof  of  this  instrument,  with  respect  either  to  its  dignity 
as  a  record,  as  a  copy  from  a  record,  or  as  to  the  truth  of  its  execution 
by  the  parties  thereto?  It  has  been  seen,  then,  that  this  document 
is  neither  a  record  nor  a  copy  from  a  record.  The  language  of  the 
instrument  and  that  of  the  certificate  of  Gonzales  alike  contradict 
any  such  conclusion ;  the  certificate  declares  it  to  be  a  copy  of  a 
private  paper,  and  nothing  more.  The  next  inquiry  pertinent  to 
this  alleged  power  is  as  to  any  authority  in  Gonzales  to  certify 
copies  of  records,  and  still  more  to  certify  copies  of  private  papers 
in  the  possession  of  parties — papers,  the  execution  of  which  he  did 
Dot  see — ^and  by  such  certificate  to  conclude  or  prevent  all  inquiry 
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into  the  fact  of  their  executipa,  or  of  the  bona  fides  with  which  they 
may  have  been  prepared.  Here  there  is  no  pretense  to  proof  of  ex- 
ecution of  the  alleged  power.  The  instrumentary  toitnessesj  as  they 
are  termed,  the  witnesses  present  at  the  execution  of  the 
[♦278]  instrument,  (and  in  this  instance  there  appears  to  *have 
been  three,)  were  not  called,  nor  was  any  reason  assigned 
for  their  absence ;  they  seem  not  to  have  been  even  thought  of;  .and 
with  respect  to  those  who  are  called  the  assistant  tvitnesaes — l^lie  wit- 
nesses to  the  certificate  of  Gonzales — although  it  is  sworn  by  Hew- 
etson  that  one  of  these  witnesses  was  dead,  and  the  other,  J.  M. 
Morel,  resided  in  Mexico,  no  eifort  by  commission  or  otherwise  was 
made  to  procure  his  testimony,  nor  was  there  proof  of  the  imprac- 
ticability of  procuring  it.  The  irregularities  connected  with  this 
alleged  power  of  attorney  seem  to  me  too  glaring,  and  too  obviously 
liable  to  gross  abuse,  and  tend  too  strongly  to  injury  to  the  rights 
of  property,  to  be  tolerated  in  courts  governed  by  correct  and  safe 
rules  of  evidence. 

The  objections  urged  by  the  defendant  below  to  the  legality  of 
the  documents  above  commented  upon,  and  to  their  relevancy  to 
the  issue  between  the  parties,  appear  to  have  been  substantially 
and  sufficiently  reserved  in  the  fourth  and  fifth  bills  of  exception 
by  the  defendant,  and  satisfy  me  that  those  documents  should  have 
been  ruled  out  of  the  cause. 

It  seems  to  me  that  there  was  error  in  the  instruction  of  the  court 
to  the  jury,  that  there  was  no  fraud  in  the  transactions  by  which 
the  alfeged  title  to  the  land  in  controversy  had  been  obtained  or 
transmitted  to  the  plaintiff. 

In  this  action,  the  plaintiff  could  succeed  or  should  have  suc- 
ceeded in  virtue  of  a  legal,  valid,  perfect  title,  and  none  other  ad- 
verse possession,  with  claim  of  right,  was  title  until  a  clear,  fair, 
honest,  legal,  paramount  title  in  the  plaintiff  was  shown.  If, 
therefore,  the  documents  upon  which  the  claim  of  the  plaintiff  was 
based  should  have  been  found  to  carry  with  them,  either  upon  their 
&ce  or  in  the  manner  of  their  procurement,  any  of  the  badges  of 
fraud,  this  would  have  been  a  sufficient  objection  to  their  validity. 
A  blemish,  or  a  defect,  or  an  infirmity,  in  that  necessarily  fair  and 
legal  title,  by  which  the  possession  of  the  defendant,  presumed 
legal  as  against  all  but  the  true  and  rightful  claimant,  could  be 
displaced,  would  be  fatal.  What  were  the  circumstances  attend- 
ing the  fabrication  or  procuring  of  the  documents  relied  on  by  the 
plaintiff,  or  the  manner  in  which  they  were  transmitted  to  him, 
were,  it  seems  to  me,  subjects  exclusively  appropriate  to  the  con- 
sideration of  the  jury.     The  inquiry  in  this  case  was  not  one  arising 
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solely  upon  the  construction  of  written  instruments;  it  embraced 
also  the  conduct  of  agents  alleged  to  have  been  the  makers  of  those 
instruments ;  the  discharge  of  these  duties  in  the  exercise  of  powers 
ascribed  to  them;  and  the  honesty  and  good  faith  of  those  profess- 
ing to  have  dealt  with  them,  and  to  have  derived  and  to 
have  transmitted  rights  founded  upon  *  those  transactions.  [  *  279  ] 
These  considerations,  in  connection  with  the  incongruities 
as  to  dates,  and  the  apparent  deviations  from  regular  official  pro- 
ceedings, and  in  the  conduct  of  those  through  whom  the  title  is 
traced  by  the  plaintiff,  from  what  is  usual,  appear  to  be  inseparable 
from  the  inquiry  of  fraud  in  fact  and  in  intent,  and  should  have 
been  submitted  to  the  jury,  from  whom  they  were  withdrawn,  by 
the  instruction  of  the  court. 

It  is  unquestionably  true,  that  in  courts  whose  proceedings  are 
regulated  by  the  rules  of  pleading  at  the  common  law,  matter  in 
abatement  is  not  allowed  to  be  pleaded  after  pleading  in  bar,  unless, 
indeed,  the  matter  tendered  in  abatement  shall  have  arisen,  or  shall 
have  come  to  the  knowledge  of  the  pleader,  puis  darrein  contimi- 
ance;  and  when  such  matter  is  allowed  in  defense,  all  that  has 
been  previously  relied  on  in  bar  is  considered  as  relinquished. 
8uch,  however,  has  been  represented  as  not  having  been  the  rule 
adopted  in  Texas.  There  it  has  been  said  that  a  defendant  may 
plead  both  in  bar  and  in  abatement.  In  this  case,  the  matter  ten- 
dered was  accompanied  by  an  affidavit  of  its  discovery  since  the 
issue  in  bar;  but  no  evidence  appears  upon  the  record  of  an  offer  to 
withdraw  the  latter ;  nor  am  I  aware  of  the  necessity  of  a  formal 
proffer  to  that  effect.  The  matter  tendered  in  abatement  should, 
if  material,  be  admitted;  and  where  so  admitted,  the  matter  pre- 
viously relied  on  in  bar  is  by  legal  consequence,  and  without  any 
necessity  for  an  express  order  upon  the  defendant,  thereby  waived. 
It  is  true  that  the  decision  of  the  circuit  court  rejecting  this  plea  is 
not  matter  for  reversal  here,  but  the  consent  or  acquiescence  of  the 
party  in  sheltering  himself  under  an  artificial  rule,  in  a  contro- 
versy in  which  was  impugned  the  good  faith  of  that  party,  is  matter 
for  regret,  at  least,  and  cannot  be  altogether  indifferent  in  an  in- 
quiry seeking  an  examination  into  the  fairness  of  the  transactions 
involved.  The  removal  of  this  cause  from  one  portion  of  the  dis- 
trict of  Texas  to  another,  in  neither  of  which  the  district  judge, 
upon  the  facts  conceded  as  known  to  him,  was  competent  to  take 
cognizance  of  it,  we  are  told  may  be  presumed  to  have  taken  place 
by  consent.  Upon  what  fact  such  a  consent  can  be  inferred,  this 
record  does  not  disclose ;  and  it  is  difficult  to  conceive  any  reason 
existing  with  the  defendant  below  for  such  consent.     There  are 
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presumptions,  however,  connected  with   this  removal  within  the 
district,  from  which  there  can  be  no  escape. 

First.  It  must  be  presumed  that  the  district  judge  was  cognizant 
ab  initio  of  his  acknowledged  interest  in  tlie  subject  in  controversy. 

Secondly.  It  must  be  presumed  that  he  was  also  cognizant  of  his 

absolute  disqualification,  by  reason  of  that  interest,  from 

[*280]  *  making  any  decision  or  holding  any  plea  in  the  cause; 

and  that  the  refnoval  of  it  from  one  point  to  another  within 

the  district  was  an  useless  as  it  was  an  irregular  and  illegal  act. 

Thirdly.  It  must  be  presumed,  that  knowing  himself  to  be  thus 
disqualified,  he  could  have  no  legitimate  power  to  retain  the  cause 
under  his  own  control  for  several  years;  that  such  a  retention 
might  be  oppressive  as  it  was  illegal ;  and  that  his  only  power  was 
that  which  the  law  imposed  upon  him  as  a  duty,  the  power  of  an 
immediate  removal  of  the  cause,  upon  its  institution,  to  a  tribunal 
exempt  from  disqualifications  which  he  knew  existed  with  reference 
to  himself.  It  may  truly  be  thought  to  have  been  a  mistaken  and 
imfortunate  course  in  those  to  whom  the  interests  of  the  district 
judge  were  confided,  that  they  did  not  seek,  nay,  challenge  and 
insist  upon  investigation,  rather  than  exclude  it  under  the  stress  of 
a  formula  in  pleading,  the  application  of  which  was  of  doubtful 
propriety,  if  not  irregular  in  this  case.  By  a  difierent  proceeding, 
they  might  have  met  directly  charges  openly  alleged,  and  might 
have  removed  implications,  to  which  the  suppression  of  inquiry  may 
have  imparted  a  semblance  of  truth. 

Upon  the  considerations  herein  above  stated,  and  with  a  view  to 
the  more  thorough  investigation  as  to  the  law  and  the  facts  of  this 
cause  than  the  record  before  us  has  disclosed,  it  is  my  opinion  that 
the  judgment  of  the  circuit  court  should  be  reversed,  and  this  cause 
remanded  to  that  court  for  a  new  -trial  to  be  had  therein. 


Ex  PARTE  Mussina  and  others. 

20  H.  280. 

MA5DAMUS  TO  ALLOW  AN  APPEAL. 

1.  Where  a  part  of  the  persons  against  whom  a  decree  has  been  rendered  have  appealed, 
the  others  cannot  take  another  appeal.  The  first  appeal  should  in  snch  case  be  din- 
missed  as  irregular,  and  a  new  appeal  taken,  in  which  all  should  join.  If  all  will 
not,  summons  and  severance. 

2.  A  party  desiring  an  appeal  should  apply  for  it  in  open  court,  or  if  to  the  judge  at 
chambers,  should  tender  to  the  judge  a  citation  for  his  signature,  and  a  sufficient 
Appeal  bond. 
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3.  For  the  want  of  such  tender,  and  becaase  no  appeal  would  lie,  a  mandamus  on  the 
judge  to  allow  the  appeal  is  refused. 

A  rule  had  been  granted  by  this  court,  at  the  instance  of  the 
petitioner,  on  the  judge  of  the  district  court  for  the  eastern  district 
of  Texas,  to  show  cause  why  a  mandamus  should  not  be  issued  to 
compel  him  to  allow  an  appeal.  He  made  a  return  to  the  rule, 
accompanied  with  affidavits,  whicb  showed  that  no  proper  applica- 
tion had  been  made  to  him,  and  no  refusal  to  allow  the  appeal. 

31r.  Bevjamin  now  moved  the  court  for  the  peremptory  manda- 
mti8  on  the  papers  filed. 

*  M/.  Justice  McLean  delivered  the  opinion  of  the  court.  [  *  288  ] 

A  motion  was  made  at  this  term  for  a  rule  on  the  district 
judge  of  Texas  to  show  cause  why  a  mandamus  should  not  be  issued^ 
commanding  him  to  allow  an  appeal  in  the  above  case. 
♦This  rule  was  granted  on  the  affidavitof  Simon  Mussina,  [  *  289  ] 
as  agent  for  a  part  of  the  defendants. 

In  his  answer  the  judge  says,  *^I  am  now  ready  to  allow  the 
appeal,  and  always  have  been ;  **  that  some  time  before  the  15th  day 
of  Janujiry,  1857,  Mr.  Daniel  Atchison,  of  Galveston,  stated  to  him, 
at  chambers,  that  he  wished  to  take  an  appeal  for  Jacob  Mussina  in 
the  above  case,  and  that  the  judge  inquired  whether  the  time  lim- 
ited for  taking  appeals  had  expired,  and  was  informed  it  had  not. 
The  judge  then  replied,  **  Mr.  Mussina  has  a  right  to  an  appeal,  and 
I  will  allow  it  as  a  matter  of  course,  when  the  opposing  counsel  shall 
appear,  and  I  will  fix  the  amount  of  the  bond."  It  is  his  prac- 
tice to  allow  appeaUin  the  presence  of  counsel.  Mr.  Hale,  the  coun- 
sel for  the  defendants,  lives  in  Galveston,  near  to  the  place  where 
tlie  court  was  held,  and  was  daily  in  court.  No  application  seems 
to  have  been  made  in  court  on  the  subject  of  the  appeal ;  no  cita- 
tion was  presented  to  the  district  judge ;  no  bond  for  his  approval. 
The  conversation  with  Mr.  Atchison,  at  the  chambers  of  the  judge, 
respecting  the  appeal,  is  all  that  was  said  to  him  on  the  subject. 
If  it  were  mentioned  in  open  court,  he  has  no  recollection  of  it. 

The  clerk  of  the  court,  the  deputy  clerk,  the  crier,  the  marshal  of 
the  United  States  and  his  deputy,  who  were  in  attendance  on  the 
court,  all  corroborate,  on  oath,  the  statement  of  the  judge,  and  say 
no  application  was  made  in  open  court  for  the  appeal ;  and  no  entry 
on  the  docket  is  found  of  such  an  application.  From  the  certified 
copy  of  the  petition  for  an  appeal,  it  does  not  appear  to  have  been 
filed,  or  that  an  entry  of  it  was  made  on  the  docket. 

A  party  wishing  an  appeal  should  make  an  application  for  its 
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allowance  in  open  court,  or  to  the  judge  at  his  chambers,  and  should 
name  his  securities.  And  the  bond  should  be  prepared  for  the 
approval  oF  the  judge,  and  the  citation  for  his  signature,  unless 
the  appeal  was  prayed  in  open  court  and  entered  upon  the  record. 
It  appears  the  decree  in  question  was  entered  jointly  against  several 
defendants,  and  that  an  appeal  by  Patrick  C.  Shannon  only,  who 
was  one  of  the  defendants,  was  taken.  Simon  Mussina,  on  whose 
oath  the  rule  was  entered,  was  agent  for  Jacob  Mussina,  Angela 
Garcia  Lafon  Tarneva,  who  were  also  defendants,  and  he  desired 
that  these  persons  might  be  allowed  an  appeal,  and  also  the  other 
defendants,  so  as  to  remove  the  case  to  the  supreme  court.  At  this 
time,  the  cause  was  pending  in  the  supreme  court,  on  the  appeal 
taken  by  Shannon.  That  appeal  was  irregular,  as  less  than  all 
the  dePendants  in  a  joint  decree  cannot  appeal  without  a  summons 
and  severance  in  the  court  below.     And  this  was  not  done  on 

Shannon's  appeal. 
[*290]  *The  regular  mode  of  proceeding  would  have  been  to 
•  dismiss  the  appeal  in  this  court,  pray  for  another  appeal 
in  the  court  below,  and  for  a  summons  and  severance,  so  that  the 
defendants  desirous  of  an  appeal  might  take  it,  without  the  concur- 
rence of  those  defendants  who  were  opposed  to  it.  Had  the  appeal 
been  prayed  in  open  court,  and  entered  upon  the  record,  the  judge 
below  might  well  have  refused  it,  as  the  legal  steps  for  its  allow- 
ance were  not  taken.  Under  such  circumstances,  it  was  the  duty 
of  the  judge  to  act  in  the  presence  of  the  opposing  counsel.  (Ow- 
ings  et  al,  v,  Kincannon,  7  Peters,  399  ;  Todd  et  al,  v.  Daniel,  16 
Peters,  521.) 

Whether  an  application  might  not  have  been  made  to  this  court 
to  correct  the  irregularity  of  the  appeal,  is  not  before  us  under  the 
rule  for  the  mandamiis.     The  writ  is  refused. 


Horace  H.  Silsby  and  others.  Appellants,  v.  Elisha  Footb 

20  II.  290. 
Practice  ow  Appeals— Supersedeas. 

1.  An  appeal  operates  as  a  supersedeas,  if  taken  within  ten  days  from  the  rendition  of 
the  decree. 

2.  For  this  purpose,  it  is  sufficient  if  taken  within  ten  days  after  the  conrt  has  announced 
the  decree  in  open  court,  or  after  the  decree  has  been  settled  and  filed  in  the  court. 

3.  Where  two  appeals  have  been  taken  in  the  same  case  by  the  same  narties,  having 
reference  to  those  two  periods,  the  later  one  will  be  dismissed. 

The  case  is  fully  stated  in  the  opinion. 
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Mr.  GUlett  moved  to  dismiss. 
Mr,  Blatchford  opposed. 

*  Mr.  Justice  Nei^n  delivered  the  opiDion  of  the  court.  [  *  294  ] 
This  is  a  motion  to  dismiss  an  appeal  docketed  as  No. 
106^  on  the  ground  that  a  previous  appeal,  docketed  No. 
54,  *  had  been  taken  by  the  same  parties,  and  from  the  [  *  295  ] 
same  portions  of  the  decree  below.     The^iin'al  decision  had 
been  made  by  the  court,  between  the  parties,  on  the  coming  in  of 
the  master's  report  on  the  28th  August,  1854,  and  an  appeal  duly 
taken  on  the  4th  September  following.     The  decree  was  special  in 
its  terms,  and  was  not  settled  or  signed  by  the  judge  till  the  llth 
December,  1856,  on  which  day  the  second  appeal  was  taken.     As 
the  appellant  desired  to  appeal  within  the  ten  days,  so  as  to  stay 
execution,  the  second  appeal  was  taken  for  abundant  caution,  as 
there  might  be  a  doubt  from  which  period  the  ten  days  should  be 
counted,  namely,  the  time  of  the  final  decision  of  the  court,  or  of 
the  signing  and  filing  of  the  special  decree  in  form. 

By  the  twenty-second  section  of  the  judiciary  act,  modified  by 
the  second  section  of  the  act  of  March  3,  1803,  an  appeal  from  a 
final  decree  must  be  taken  within  five  years  after  the  rendering  or 
passing  oi  the  judgment  or  decree  complained  of.  And  by  the 
twenty-third  section,  as  modified  above,  the  appeal  is  a  supersedeas^ 
and  stays  execution  in  cases  only  where  it  is  taken  and  a  copy 
lodged  for  the  adverse  party  within  ten  days  (Sundays  exclusive) 
after  rendering  the' judgment  or  passing  the  decree  complained  of. 
The  time  to  be  taken  as  when  the  judgment  or  decree  may  be  said 
to  be  rendered  or  passed  may  admit  of  some  latitude,  and  may  de- 
pend somewhat  upon  the  usage  and  practice  of  the  particular  court. 
In  the  case  of  a  simple  judgment  or  decree,  such  as  an  affirmance 
or  reversal,  and  the  like,  there  would  seem  to  be  no  difficulty  in 
taking  the  appeal  at  any  time  within  ten  days  after  the  decision  on 
the  case  was  pronounced.  But  where  the  decree  is  special,  and  its 
terms  to  be  settled,  there  is  a  propriety  in  waiting  for  its  settle- 
ment before  taking  the  appeal.  Whether  taken  or  not,  may  some- 
times depend  upon  the  decree  as  settled.  In  the  second  circuit, 
with  the  practice  of  which  I  am  the  most  familiar,  it  is  supposed 
by  many  of  the  profession  that  the  proper  time  for  taking  the  ap- 
peal in  such  a  case  is  after  the  settlement  of  the  decree.  As  this 
court,  however,  has  always  held,  that  if  an  appeal  is  taken  in  court 
at  the  time  of  rendering  the  decision,  or  during  the  term,  no  cita- 
tion is  necessary,  and  as  appeals  are,  perhaps^  more  frequently 
taken  within  the  ten  days  after  the  decision  is  pronounced  and  en- 
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tered  on  the  minutes  by  the  clerk,  it  may  be  admitted  that  when 
thus  taken  it  is  regular,  and  stays  execution  in  the  court  below. 
And  we  are  also  of  opinion,  that  if  taken  within  ten  days  after  the 
decree  is  settled  and  signed  by  the  judge,  and  filed  with  the  clerk, 
that  it  is  in  time  to  stay  the  proceedings.  The  recognition  of  the 
two  periods  from  which  the  ten  days  may  be  counted 
[*296]  *  becomes  necessary,  on  account  of  the  difierence  in  the 
modes  of  proceeding  and  practice  in  the  different  circuits. 
This  question  cannot  arise  in  England,  as  the  time  for  appeal  runs 
two  years  from  the  enrollment  of  the  decree.  (3  Dan.  Pr.  131.) 
The  time  of  enrollment  cannot  well  be  adopted  by  this  court,  as  on 
many  of  the  circuits  it  is  understood,  according  to  the  practice,  no 
enrollment  of  the  decree  takes  place. 

As,  upon  our  view  of  the  case,  presented  on  the  motion,  the  first 
appeal  was  regular,  the  one  taken  and  standing  on  the  docket  No. 
106  should  be  dismissed. 


THE  STEAMBOAT  MAGNOLIA. 


Thomas  Jaceson  and  others,  Appellants,  v.  William  F.  Jambs  and 


I'sTfgio  Others. 


90h  2M 
180    067 


20  H.  296. 

AdMIBALTT — ^JUBISDIOTION  ON  RiVERS  ABOVE  TiDE  WaTEB. 

1.  The  admiralty  jurisdiction  of  the  courts  of  the  United  States  is  not  dependent  upon 
the  ebh  and  flow  of  the  tido^ 

2.  Nor  is  it  defeated  because  the  place  of  the  transaction  was  within  the  body  of  the 
county  of  a  State. 

3.  Therefore  it  extends  to  a  case  of  collision  in  the  waters  of  a  river  navigable  from 
the  sea  above  tide  water;  and  this  is  by  virtue  of  the  act  of  1789,  and  is  not  depend- 
ent on  the  act  of  1845,  concerning  the  fresh  waters  of  the  lakes  and  the  rivers  which 
empty  therein. 

T^E  case  is  an  appeal  from  the  district  court  for  the  middle  dis- 
trict of  Alabama,  and  the  whole  matter  is  fully  stated  in  the  opinion 
of  the  court  and  the  dissenting  justices. 

Mr,  Francis  Lee  Smith,  for  appellants. 

Mr.  Dargan  and  Mr.  Phillips,  for  appellees. 

[  *  297  ]       *  Mr.  Justice  Grier  delivered  the  opinion  of  the  court. 
The  only  question  presented  for  our  consideration  on 
this  appeal  is^  whether  the  court  below  had  jurisdiction. 
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The  libel  purports  to  be  in  a  cause  of  coUisioQ,  ci^il  and  mari- 
time. It  alleges  that  the  steamboat  Weturapka,  a  vessel  of  three 
hundred  tons  burden,  was  on  a  voyage  from  New  Orleans  to  the 
city  of  Montgomery,  in  Alabama;  that  while  ascending  the  Ala- 
bama river,  she  was  run  into  and  sunk  by  the  steamboat  Magnolia, 
which  was  descending  the  same. 

The  answer  of  the  respondents,  among  other  things,  alleges 
**that  the  collision  took  place  far  above  tide  water,  on  the 
*  Alabama  river,  in  the  county  of  Wilcox,  in  the  State  of  [  *  298  ] 
Alabama,  and  therefore  not  within  the  jurisdiction  of  the 
district  court  sitting  in  admiralty.*' 

Tiiis  plea  was  sustained  by  the  court,  and  the  libel  dismissed. 
The  record  does  not  disclose  the  reasons  on  which  this  judgment 
was  based.  It  is  presumed,  therefore,  to  be  founded  on  the  facts 
stated  in  the  plea,  viz: 

1.  That  the  collision  was  within  the  body  of  a  county. 

2.  That  it  was  above  tide  water. 

1.  The  Alabama  river  flows  through  the  State  of  Alabama.  It 
is  a  great  public  river,  navigable  from  the  sea  for  many  miles  above 
the  ebb  and  flow  of  the  tide.  Vessels  licensed  for  the  coasting 
trade,  and  those  engaged  in  foreign  commerce,  pass  on  its  waters 
to  ports  of  entry  within  the  State.  It  is  not,  like  the  Mississippi, 
a  boundary  between  coterminous  States.  Neither  is  it,  like  the 
Penobscot,  (see  Veazie  v,  Moore,  14  How.  568,)  made  subservient 
to  the  internal  trade  of  the  State  by  artificial  means  and  dams  con- 
structed at  its  mouth,  rendering  it  inaccessible  to  sea-going  vessels. 
It  differs  from  the  Hudson,  which  rises  in  and  passes  through  the 
State  of  New  York,  in  the  fact  that  it  is  navigable  for  ships  and 
vessels  of  the  largest  class  far  above  where  its  waters  are  affected 
by  the  tide. 

Before  the  adoption  of  the  present  constitution,  each  State,  in 
the  exercise  of  its  sovereign  power,  had  its  own  court  of  admiralty, 
having  jurisdiction  over  the  harbors,  creeks,  inlets,  and  public  nav- 
igable waters,  connected  with  the  sea.  This  jurisdiction  was  exer- 
cised not  only  over  rivers,  creeks,  and  inlets,  which  were  boundaries 
to  or  passed  through  other  States,  but  also  where  they  were  wholly 
within  the  State.  Such  a  distinction  was  unknown,  nor  (as  it  ap- 
pears from  the  decision  of  this  court  in  the  case  of  Waring  v,  Clark, 
5  How.  441)  had  these  courts  b(?en  driven  from  the  exercise  of  juris- 
diction over  torts  committed  on  navigable  water  within  the  body  of 
a  county,  by  the  jealousy  of  the  common-law  courts. 

When,  therefore,  the  exercise,  of  admiralty  and  maritime  juris- 
diction over  its  public  rivers,  ports,  and  havens,  was  ^urreDdered 
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by  each  State  to  the  government  of  the  United  States,  without  an 
exception  as  to  subjects  or  places,  this  court  cannot  interpolate  one 
into  the  constitution,  or  introduce  an  arbitrary  distinction  which 
has  no  foundation  in  reason  or  precedent. 

The  objection  to  jurisdiction  stated  in  the  plea,  "that  the  colli- 
sion was  within  the  county  of  Wilcox,  in  the  State  of  Alabama," 
can  therefore  have  no  greater  force  or  effect  from  the  fact  alleged  in 
the  argument,  that  the  Alabama  river,  so  far  as  it  is  navi- 
[  *  299  ]  gable,  is  wholly  within  the  boundary  of  the  State.  *It 
amounts  only  to  a  renewal  of  the  old  contest  between 
courts  of  common  law  and  courts  of  admiralty,  as  to  their  jurisdicr 
tion  within  the  body  of  a  county.  This  question  has  been  finally 
adjudicated  in  this  court,  and  the  argument  exhausted,  in  the  case 
of  Waring  v.  Clark.  After  an  experience  of  ten  years,  we  have 
not  been  called  on  by  the  bar  to  review  its  principles  as  founded  in 
error,  nor  bave  we  heard  of  any  complaints  by  tho  people  of  wrongs 
suffered  on  account  of  its  supposed  infringement  of  the  right  of 
trial  by  jury.  So  far,  therefore,  as  the  solution  of  the  question 
now  before  us  is  affected  by  the  fact  that  the  tort  was  committed 
within  the  body  of  a  county,  it  must  be  considered  as  finally  settled 
by  the  decision  in  that  case. 

2.  The  second  ground  of  objection  to  the  jurisdiction  of  the  court 
is  founded  on  the  fact,  that  the  collision  complained  of  occurred  in 
a  great  navigable  river,  it  was  on  a  part  of  that  river  not  affected 
by  the  flux  and  reflux  of  the  tide,  but  *'far  above  it." 

This  objection,  also,  is  one  which  has  heretofore  been  considered 
and  decided  by  this  court,  after  full  argument  and  much  deliber- 
ation. In  the  case  of  the  Genesee  Chief,  (12  How.  444,)  we  have 
decided,  that  though  in  England  the  flux  and  reflux  of  the  tide  was 
a  sound  and  reasonable  test  of  a  navigable  river,  because  on  that 
island  tide  water  and  navigable  water  were  synonymous  terms,  yet 
that  '*  there  is  certainly  nothing  in  the  ebb  and  flow  of  the  tide  that 
makes  the  waters  peculiarly  suitable  for  admiralty  jurisdiction,  nor 
anything  in  the  absence  of  a  tide  that  renders  it  unfit.  If  it  is  a 
l)ublic  navigable  water  on  which  commerce  is  carried  on  between 
different  States  or  nations,  the  reason  for  the  jurisdiction  is  pre- 
cisely the  same.  And  if  a  distinction  is  made  on  that  account,  it 
is  merely  arbitrary,  without  any  foundation  in  reason — and,  indeed, 
contrary  to  it."  The  case  of  the  Thomas  Jefferson  (10  Wheaton) 
and  others,  which  had  hastily  adopted  this  arbitrary  and  (in  this 
country)  false  test  of  navigable  waters,  were  necessarily  overruled. 

Since  the  decision  of  these  cases,  the  several  district  courts  have 
taken  jurisdiction  of  cases  of  collision  on  the  great  public  navi- 
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gable  rivers.  Some  of  these -cases  have  been  brought  to  this  court 
by  appeal,  and  in  no  instance  has  any  objection  been  taken,  either 
by  the  counsel  or  the  court,  to  the  jurisdiction,  because  the  collision 
was  within  the  body  of  a  county,  or  above  the  tide.  (See  Fritz  v. 
Bull,  12  How.  466 ;  Walsh  v.  Rogers,  13  How.  283 ;  The  Steamboat 
New  World,  16  How.  469;  Ure  v.  Kauffman,  19  How.  56;  New 
York  and  Virginia  S.  B.  Co.  v,  Calderwood,  19  How.  245.) 

*In  our  opinion,  therefore,  neither  of  the  facts  alleged  [  *300  ] 
in  the  answer,  nor  both  of  them  taken  together,  will  con- 
stitute a  sufficient  exception  to  the  jurisdiction  of  the  district  court. 

It  is  due,  however,  to  the  learned  counsel  who  has  presented  the 
argument  for  respondent  in  this  case,  to  say,  that  he  has  not  at- 
tempted to  impugn  the  decision  of  this  court  in  the  case  of  Waring 
V.  Clark,  not  to  question  the  sufficiency  of  the  reasons  given  in  the 
case  of  the  Genesee  Chief  for  overruling  the  case  of  the  Thomas  Jef- 
ferson ;  but  he  contends  that  the  case  of  the  Genesee  Chief  decided 
tliat  the  act  of  congress  of  1845,  ''extending  the  jurisdiction  of  the 
district  court  to  certain  cases  upon  the  lakes,"  &c.,  was  not  only 
constitutional,  but  also  that  it  conferred  a  new  jurisdiction,  which 
the  court  did  not  possess  before;  and  consequently,  as  that  act 
was  confined  to  the  lakes,  and  ''to  vessels  of  twenty  or  more  ions 
burden,  licensed  and  employed  in  the  business  of  commerce  and 
navigation  between  ports  and  places  in  different  States  and  terri- 
tories," it  cannot  authorize  the  district  courts  in  assuming  juris- 
diction over  waters  and  subjects  not  included  in  the  act,  and  more 
especially  where  the  navigable  i)ortion  of  the  river  is  wholly  within 
the  boundary  of  a  single  State.  It  is  contended  also  that  the  case 
of  Fritz  v.  Bull,  and  those  which  follow  it,  sustaining  the  jurisdic- 
tion of  the  court  of  admiralty  over  torts  on  the  Mississippi  river, 
cannot  be  reconciled  with  the  points  decided  in  the  former  case,  as 
just  stated,  unless  on  the  hypothesis  that  the  act  of  1845  be  con- 
strued to  include  the  Mississippi  and  other  great  rivers  of  the  west ; 
which  it  manifestly  does  not. 

But  it  never  has  been  asserted  by  this  court,  either  in  the  case  of 
Fritz  V.  Bull,  or  in  any  other  case,  that  the  admiralty  jurisdiction 
exercised  over  the  great  navigable  rivers  of  the  west  was  claimed 
under  the  act  of  1845,  or  by  virtue  of  anything  therein  contained. 

The  constitution,  in  defining  the  powers  of  the  courts  of  tlie 
United  States,  extends  them  to  "all  cases  of  admiralty  and  mari- 
time jurisdiction."  It  defines  how  much  of  the  judicial  power 
shall  be  exercised  by  the  supreme  court  only ;  and  it  was  left  to 
congress  to  ordain  and  establish  other  courts,  and  to  fix  the  bound- 
ary and  extent  of  their  respective  jurisdictions.     Congress  might 
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give  any  of  these  courts  the  whole  or  so  much  of  the  admiralty  juris- 
diction as  it  saw  fit.  It  might  extend  their  jurisdiction  over  all 
navigable  waters,  and  all  ships  and  vessels  thereon,  or  over  some 
navigable  waters,  and  vessels  of  a  certain  description  only.  Con- 
sequently, as  congress  had  never  before  1845  conferred  admiralty 
jurisdiction  over  the  northern  fresh  water  lakes  not  *'  navigable 
from  the  sea,"  tlie  district  courts  could  not  assume  it  by 
[  *  301  ]  virtue  of  this  clause  in  the  *  constitution.  An  act  of  con- 
gress was  therefore  necessary  to  confer  this  jurisdiction  on 
those  waters,  and  was  completely  within  the  constitutional  powers 
of  congress;  unless,  by  some  unbending  law  of  nature,  fresh  water 
lakes  and  rivers  are  necessarily  within  the  category  of  those  that  are 
not  *' navigable,"  and  which,  consequently,  could  not  be  subjected 
to  *' admiralty  jiirisdiction,"  any  more  than  canals  or  railroads. 

When  these  States  were  colonies,  and  for  a  long  time  after  the 
adoption  of  the  constitution  of  the  United  States,  the  shores  of  the 
great  lakes  of  the  north,  above  and  beyond  the  ocean  tides,  were  as 
yet  almost  uninhabited,  except  by  savages.  The  necessities  of 
commerce  and  the  progress  of  steam  navigation  had  not  as  yet 
called  for  the  exercise  of  admiralty  jurisdiction,  except  on  the 
ocean  border  of  the  Atlantic  States. 

The  judiciary  act  of  1789,  in  defining  the  several  powers  of  the 
courts  established  by  it,  gives  to  the  district  courts  of  the  United 
States  ''exclusive  original  cognizance  of  all  civil  cases  of  admiralty 
and  maritime  jurisdiction,  including  all  seizures,  &c.,  when  they 
are  made  on  waters  which  are  navigable  from  the  sea  by  vessels  of 
ten  or  more  tons  burden,  &c.,  as  well  as  upon  the  high  seas." 

So  long  as  the  commerce  of  the  country  was  centred  chiefly  on 
the  eastern  Atlantic  ports,  where  the  fresh-water  rivers  were  sel- 
dom navigable  above  tide  water,  no  inconvenience  arose  from  the 
adoption  of  the  English  insular  test  of  ''navigable  waters." 
Hence  it  was  followed  by  the  courts  without  objection  or  inquiry. 

But  this  act  does  not  confine  admiralty  jurisdiction  to  tide  waters; 
and  if  the  flux  and  reflux  of  the  tide  be  abandoned,  as  an  arbitrary 
and  false  test  of  a  "navigable  river,"  it  required  no  further  legis- 
lation of  congress  to  extend  it  to  the  Mississippi,  Alabama,  and 
other  great  rivers,  "navigable  from  the  sea."  If  the  waters  over 
which  this  jurisdiction  is  claimed  be  within  this  category,  the  act 
makes  no  distinction  between  them.  It  is  not  confined  to  rivers  or 
waters  which  bound  coterminous  States,  such  as  the  Mississippi  and 
Ohio,  or  to  rivers  passing  through  more  than  one  State ;  nor  does 
the  act  distinguish  between  them  and  rivers  which  rise  in  and  pa.ss 
through  one  State  only,  and  are  consequently  ^^  infra  corpxts  comir 
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tatus,'*  The  admiralty  jurisdiction  surrendered  by  the  States  to 
the  Union  had  no  such  bounds  as  exercised  by  tlieniselves,  and  is 
clogged  with  no  such  conditions  in  its  surrender.  The  interpola- 
tion of  such  conditions  by  the  courts  would  exclude  many  of  the 
ports,  harbors,  creeks,  and  inlets,  most  frequented  by  ships  and 
commerce,  but  which  are  wholly  included  within  the  boundaries  of 
a  State  or  the  body  of  a  county. 

♦It  seems  to  have  been  assumed,  in  the  argument  of  [*302] 
this  case,  that  because  the  district  courts  had  not  exercised 
their  admiralty  jurisdiction  above  tide  water  before  the  decision  of 
this  court  of  the  case  of  the  Genesee  Chief,  that  such  jurisdiction 
had  been  exercised  by  them  as  conferred  by  the  act  of  1845.  It  is 
upon  this  mistaken  hypothesis  that  any  difficulty  is  found  in  recon- 
ciling that  case  with  the  case  of  Fritz  v.  Bull,  which  immediately 
followed  it. 

The  act  of  1845  was  the  occasion  and  created  the  necessity  for 
this  court  to  review  their  former  decisions. 

It  might  be  considered  in  fact  as  a  declaratory  act  reversing  the 
decision  in  the  case  of  the  Thomas  Jefferson.  We  could  no  longer 
evade  the  question  by  a  judicial  notice  of  an  occult  tide  without  ebb 
or  flow,  as  in  the  case  of  Peyroux  v.  Howard,  (7  Pet.  343.)  The 
court  were  placed  in  the  position,  that  they  must  eitlier  declare  the 
act  of  congress  void,  and  shock  the  common  sense  of  the  people  by 
declaring  the  lakes  not  to  be  **  navigable  waters,"  or  overrule  pre- 
vious decisions  which  had  established  an  arbitrary  distinction, 
which,  when  applied  to  our  continent,  had  no  foundation  in  reason. 

In  conclusion,  we  repeat  what  we  then  said,  that  ''courts  of  ad- 
miralty have  been  found  necessary  in  all  commercial  countries,  not 
only  for  the  safety  and  convenience  of  commerce,  and  a  speedy  de- 
cision of  controversies  where  delay  would  be  ruin,  but  also  to 
administer  the  laws  of  nations  in  a  season  of  war,  and  to  determine 
the  validity  of  captures  and  questions  of  prize  or  no  prize  in  a 
judicial  proceeding.  And  it  would  be  contrary  to  the  first  princi- 
ples on  which  this  Union  was  formed,  to  confine  these  rights  to  the 
States  bordering  on  the  Atlantic,  and  to  the  tide  water  rivers 
connected  with  it,  and  to  deny  them  to  the  citizens  who  border 
on  the  lakes,  and  the  great  navigable  streams  of  the  western 
States.  Certainly,  such  was  not  the  intent  of  the  framers  of  the 
constitution ;  and  if  such  be  the  construction  finally  given  to  it 
by  this  court,  it  must  necessarily  produce  great  public  inconven- 
ience, and  at  the  same  time  fail  to  accomplish  one  of  the  great 
objects  of  the  framers  of  the  constitution ;   that  is,  perfect  equality 

in  the  rights  and  privileges  of  the  citizens  of  the  different  States, 
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not  only  in  the  laws  of  the  general  government,  but  in  the  mode  of 
administering  them." 

The  decree  of  the  court  below,  dismissing  the  libel  for  want  of 
jurisdiction,  is  therefore  reversed,  and  it  is  ordered  that  the  record 
be  remitted,  with  directions  to  further  proceed  in  the  case  as  to  law 
and  justice  may  appertain. 

Mr.  Justice -McLean  delivered  a  separate  opinion,  and 
[  *  303  ]  *Mr.  Justice  Catron,  Mr.  Justice  Daniel,  and  Mr.  Justice 
Campbell,  dissented.     Mr.  Justice  Catron  concurred  with 
Mr.  Justice  Campbell  in  the  opinion  delivered  by  him. 

Mr.  Justice  McLean:  I  agree  to  the  decision  in  this  case;  but  as 
I  wish  to  be  on  one  or  two  points  somewhat  more  explicit  than  the 
opinion  of  the  court,  I  will  concisely  state  my  views. 

The  constitution  declares  that  the  judicial  power  shall  extend 
''to  all  cases  of  admiralty  and  maritime  jurisdiction.*'  The  judi- 
ciary act  of  1T89  provides,  ''that  the  district  courts  shall  have 
exclusive  original  cognizance  of  all  civil  cases  of  admiralty  and 
maritime  jurisdiction." 

The  act  of  the  25th  February,  1845,  is  entitled  "An  act  to  extend 
the  jurisdiction  of  the  district  courts  to  certain  cases  upon  the 
lakes  and  navigable  waters  connecting  with  the  same."  This 
act  was  considered  by  congress  as  extending  the  jurisdiction  of  the 
district  court ;  and  it  was  so,  very  properly,  treated  by  the  court  in 
the  case  of  the  Genesee  Chief. 

In  the  opinion,  it  was  said  this  act  was  not  passed  under  the 
commercial  power,  but  under  the  admiralty  and  maritime  jurisdic- 
tion given  in  the  constitution.  No  terms  could  be  more  complete 
than  those  used  in  the  constitution  to  confer  this  jurisdiction.  In 
all  cases  of  admiralty  and  maritime  jurisdiction,  such  suits  may  be 
brought  in  the  district  court. 

This  jurisdiction  was  limited  in  England  to  the  ebb  and  flow  of 
the  tide,  as  their  rivers  were  navigable  only  as  far  as  the  tide 
flowed.  And  as  in  this  country  the  rivers  falling  into  the  Atlantic 
were  not  navigable  above  tide  water,  the  same  rule  was  applied. 
And  when  the  question  of  jurisdiction  was  first  raised  in  regard  to 
our  western  rivers,  the  same  rule  was  adopted,  when  there  was  no 
reason  for  its  restriction  to  tide  water,  as  in  the  rivers  of  the 
Atlantic.  And  this  shows  that  the  most  learned  and  able  judges 
may,  from  the  force  of  precedent,  apply  an  established  rule  where 
the  reason  or  necessity  on  which  it  was  founded  fails. 

In  England  and  in  the  Atlantic  States,  the  ebb  and  flow  of  the  tide 
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marked  the  extent  of  the  navigableness  of  rivers.     But  the  navi- 
gability of  our  western  rivers  in  no  instance  depends  upon  the  tide. 

By  the  civil  law,  the  maritime  system  extends  over  all  navigable 
waters.  The  admiralty  and  maritime  jurisdiction,  like  the  com- 
mon-law or  chancery  jurisdiction,  embraces  a  system  of  procedure 
known  and  established  for  ages.  It  may  be  called  a  system 
of  regulations  embodied  and  matured  by  the  *  most  en-  [  *  304  ] 
lightened  and  commercial  nations  of  the  world.  Its  origin 
may  be  traced  to  the  regulations  of  Wisbuy,  of  the  Hanse  towns, 
the  laws  of  Oleron,  the  ordinances  of  France,  and  the  usages  of 
other  commercial  countries,  including  the  English  admiralty. 

It  is,  in  fact,  a  regulation  of  commerce,  as  it  comprehends  the 
duties  and  powers  of  masters  of  vessels,  the  maritime  liens  of  sea- 
men, of  tliose  who  furnish  supplies  to  vessels,  make  advances,  &c., 
and,  in  short,  the  knowledge  and  conduct  required  of  pilots,  sea- 
men, masters,  and  everything  pertaining  to  the  sailing  and  manage- 
ment of  a  ship.  As  the  terms  import,  these  regulations  apply 
to  the  water,  and  not  to  the  land,  and  are  commensurate  with 
the  jurisdiction  conferred. 

By  the  constitution,  ** congress  have  power  to  regulate  commerce 
with  foreign  nations,  and  among  the  several  States,  and  with  the 
Indian  tribes."  The  provisions,  ** among  the  several  States,** 
limits  the  power  of  congress  in  the  regulation  of  commerce  to  two 
or  more  States ;  consequently,  a  State  has  power  to  regulate  a  com- 
merce exclusively  within  its  own  limits  ;  but  beyond  such  limits  the 
regulation  belongs  to  congress.  The  admiralty  and  maritime  juris- 
diction is  essentially  a  commercial  power,  and  it  is  necessarily 
limited  to  the  exercise  of  that  power  by  congress. 

Every  voyage  of  a  vessel  between  two  or  more  States  is  subject  to 
the  admiralty  jurisdiction,  and  not  to  any  State  regulation.  A 
denial  of  this  doctrine  is  a  subversion  of  the  commercial  power 
of  congress,  and  throws  us  on  the  confederation.  It  also  subyerts 
the  admiralty  and  maritime  jurisdiction  of  the  federal  courts,  given 
explicitly  in  the  constitution  and  in  the  judiciary  act  of  1789. 

In  this  case,  the  steamboat  Wetumpka  was  engaged  in  a  com- 
merce between  New  Orleans,  in  Louisiana,  and  Montgomery,  in 
Alabama.  The  Magnolia  was  running  between  Mobile  and  Mont- 
gomery, in  the  State  of  Alabama.  The  Wetumpka,  within  the 
State  of  Alabama,  was  as  much  under  the  federal  jurisdiction  as  it 
was  in  the  State  of  Louisiana.  No  one  will  contend  that  one  State 
may  regulate  the  commerce  of  another;  nor  can  it  be  maintained 
that  the  power  to  regulate  the  commerce  of  the  Wetumpka  in  this 
case  was  in  either  State.     It  was  a  commerce  between  the  two 
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sidered  by  this  court.  It  is  singular,  that  while  the  English  admi- 
ralty, by  its  extension,  has  been  placed  substantially  upon  the  same 
basis  as  our  own^  ours  should  be  denounced  as  having  a  dangerous 
tendency  upon  our  interests  and  institutions,  and  a  desire  expressed 
to  abandon  the  enlightened  rules  of  the  civil  law,  and  follow  the 

misconstrued  statutes  of  Richard  II. 
[  *  30T  ]       *  Antiquity  has  its  charms,  as  it  is  rarely  found  in  the 

common  walks  of  professional  life;  but  it  may  be  doubted 
whether  wisdom  is  not  more  frequently  found  in  experience  and  the 
gradual  progress  of  human  affairs  ;  and  this  is  especially  the  case 
in  all  systems  of  jurisprudence  which  are  matured  by  the  progress 
of  human  knowledge.  Whether  it  be  common,  chancery,  or  admi- 
ralty law,  we  should  be  more  instructed  by  studying  its  present 
adaptations  to  human  concerns,  than  to  trace  it  back  to  its  begin- 
nings. Every  one  is  more  interested  and  delighted  to  look  upon 
the  majestic  and  flowing  river,  than  by  following  its  current  up- 
wards until  it  becomes  lost  in  its  mountain  rivulets. 

Mr.  Justice  Daniel  dissenting: 

Against  the  opinion  of  the  court  in  this  cause,  and  tlie  doctrines 
assumed  in  its  support,  I  feel  constrained  solemnly  to  protest. 

If  in  the  results  which  have  heretofore  attended  repeated  efforts 
on  my  part  to  assert  what  are  regarded  both  as  the  sacred  author- 
ity of  the  constitution  and  the  venerable  dictates  of  the  law  were  to 
be  sought  the  incentive  to  this  remonstrance,  this  act  might  appear 
to  be  without  motive;  for  it  cannot  be  denied  that  to  earnest  and 
successive  remonstrances  have  succeeded  still  wider  departures  from 
restrictions  previously  recognized,  until  in  the  case  before  us  every 
limit  upon  power,  save  those  which  judicial  discretion  or  the  pro- 
pensity of  the  court  may  think  proper  to  impose,  is  now  cast  aside. 
But  it  is  felt  that  in  the  discharge  of  official  obligation  there  may 
be  motives  much  higher  than  either  the  prospect  or  the  attainment 
of  success  can  supply ;  and  it  may  be  accepted  as  a  moral  axiom, 
that  he  who,  under  convictions  of  duty,  cannot  steadily  oppose  his 
exertions,  though  feeble  and  unaided,  to  the  march  of  power,  when 
believed  to  be  wrongful,  however  overshadowing  it  may  appear, 
must  be  an  unsafe  depositary  of  either  public  or  private  confidence. 
My  convictions  pledge  me  to  an  unyielding  condemnation  of  pre- 
tensions once  denominated,  by  a  distinguished  member  of  this  court, 
'Hhe  silent  and  stealing  progress  of  the  admiralty  in  acquiring  juris- 
diction to  which  it  has  no  pretensions;"  and  still  more  inflexibly 
of  the  fearful  and  tremendous  assumptions  of  power  now  openly 
proclaimed  for  tribunals  pronounced  by  the  venerable  Hale,  by 
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Coke,  and  by  Blackstone,  and  by  the  authorities  avouched  for  their 
opinions,  to  have  been  merely  tolerated  by,  and  always  subordin- 
ate to,  the  authority  of  the  common  law — an  usurpation  licensed 
to  overturn  the  most  inveterate  principles  of  that  law; 
licensed  in  its  exercise  to  invade  the  *  jurisdiction  of  sover-  [  *  308  ] 
eign  communities,  and  to  defy  and  abrogate  the  most  vital 
immunities  of  their  social  or  political  organization.  I  cannot,  with- 
out a  sense  of  delinquency,  omit  any  occasion  of  protesting  against 
what  to  my  mind  is  an  abuse  of  the  greatest  magnitude,  and  one 
which,  hopeless  as  at  present  the  prospect  of  remedy  may  appear, 
it  would  seem  could  require  nothing  but  attention  to  its  character 
and  tendencies  to  insure  a  corrective.  It  must  of  necessity  be  re- 
sisted in  practice,  as  wholly  irreconcilable  with  every  guarantee  of 
the  rights  of  person  or  property,  or  with  the  power  of  internal 
police  in  the  States. 

Having,  in  cases  formerly  before  this  court,  (vid.  6  How.  p.  395 
et  seq, ,  New  Jersey  Steam  Navigation  Company  v.  Merchant's  Bank ; 
10  How.  p.  607,  Newton  v.  Stebbins;  12  How.  465,  Genesee  Chief 
V.  Fitzhugh ;  18  How.  p.  269,  Ward  v.  Peck,)  traced  with  some 
care  the  origin  of  the  admiralty  jurisdiction  in  England,  and  the 
modes  and  limits  to  which  that  jurisdiction  was  there  subjected,  no 
farther  reference  will  here  be  made  to  the  authorities  by  which  that 
investigation  has  been  guided,  than  is  necessary  to  ilhu,trate  the 
origin  and  extent  of  the  like  jurisdiction  as  appertaining  to  the  tri- 
bunals of  the  United  States.  Amongst  the  novelties  which  are  daily 
brought  to  notice,  it  would  not  awaken  very  great  surprise  to  hear 
it  contended,  in  the  support  of  a  favorite  theory  or  position,  that 
the  admiralty  courts  of  England  were  not  governed  by  the  laws  and 
ordinances  of  that  country,  or  in  eflfect  that  England  did  not  govern 
herself;  but  has  been,  and  still  is,  controlled  by  some  foreign  or 
extraneous  authority.  Something  not  unlike  this  strange  idea  has, 
on  more  than  one  occasion,  been  intimated ;  and  with  respect  to  her 
colonies,  strictly  subordinate  as  they  are  known  to  have  ever  been 
in  political  and  legislative  power  to  the  mother  country,  it  has  been 
broadly  asserted  that  these  have  been  released  from  the  restrictions 
upon  the  admiralty  in  the  mother  country,  whilst  this  emancipation 
is  coupled  with  the  incongruous  position  that  they  (and  the  United 
States,  as  once  forming  a  portion  of  those  colonies)  are  more  or  less 
subject  to  the  admiralty  regulations  of  every  petty  community  in 
the  world.  I  am  constrained  to  repel  such  an  argument,  if  argu- 
ment it  can  be  called,  as  consonant  neither  with  reason  nor  histori- 
cal accuracy.  The  only  known  difference  between  the  administra- 
tion in  admiralty  courts  iu  the  mother  country  and  in  her  American 
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colonies,  was  created  by  express  statute^  with  reference  to  the  reve- 
nue; was  limited  to  the  single  regulation  prescribed  by  the  statute; 
and  has,  by  every  writer  upon  the  subject,  been  treated  as  a  spe- 
cial direction,  applicable  solely  to  the  matter  of  which  it 
[  *  309  ]  *  treated,  and  as  neither  entering  into,  nor  deducible  frora, 
an}'^  regular  and  constitutional  attribute  of  the  admiralty 
jurisdiction.  It  was  an  exception,  an  anomaly,  and  in  its  nature 
and  operation  was  unique  and  solitary.  Of  the  same  character, 
precisely,  is  the  provision  of  the  eleventh  section  of  the  judiciary 
act  of  1789,  which  invests  the  district  courts  with  jurisdiction  in 
cases  of  seizure  under  the  laws  of  imposts  of  the  United  States. 
This  provision  confers,  in  the  first  place,  in  general  terms,  without 
limitation,  on  the  district  courts,  admiralty  and  maritime  jiwisdic- 
iio7i.  So  far,  then,  as  it  was  the  purpose  to  constitute  these  tribu- 
nals courts  of  admiralty,  the  jurisdiction  conferred  by  the  language 
of  the  act  just  quoted  was  com[)lete.  The  district  courts  were  there- 
by created  courts  of  admiralty  to  all  intents  and  purposes;  but  the 
section  goes  on  to  add  to  the  powers  of  the  district  courts,  the  cog- 
nizance of  other  subjects  not  regularly  appertaining  to  the  jurisdic- 
tion of  the  admiralty,  viz,  of  seizures  under  the  laws  of  imposts; 
subjects  belonging  to  a  class  which  was  in  England  peculiarly 
cognizable  in  the  court  of  exchequer,  and  under  the  authority  and 
process  of  the  common  law. 

The  conclusion,  then,  from  the  eleventh  section  of  the  judiciary 
act,  is  inevitably  this:  that  the  power  thereby  vested  with  respect 
to  seizures,  is  not  an  admiralty  power — was  never  conferred  by  the 
investment  of  admiralty  power  in  accordance  with  the  constitution; 
but  is  in  its  character  distinct  therefrom,  and  is  peculiar  and  lim- 
ited in  its  extent.  Such  appears  to  have  been  the  opinion  of  two 
distinguished  commentators  upon  the  admiralty  jurisdiction  of  the 
courts  of  the  United  States,  Chancellor  Kent  and  Mr.  Dane;  the 
former  of  whom,  in  the  1st  vol.  of  his  Commentaries,  p.  376,  holds 
this  language:  *' Congress  had  a  right,  in  their  discretion,  to  make 
all  seizures  and  forfeitures  cognizable  in  the  district  courts;  but  it 
may  be  a  question  whether  they  had  any  right  to  declare  them  to 
be  cases  of  admiralty  jurisdiction,  if  they  were  not  so  by  the  law  of 
the  land  when  the  constitution  was  made.  The  constitution  secures 
to  the  citizen  trial  by  jury  in  all  criminal  prosecutions,  and  in  all 
civil  suits  at  common  law  where  the  value  in  controversy  exceeds 
twenty  dollars.  These  prosecutions  for  forfeitures  of  large  and  val- 
uable portions  of  property,  under  the  revenue  laws,  are  highly 
penal  in  their  consequences ;  and  the  government  and  its  officers 
are  always  parties,  and  deeply  concerned  in  the  conviction  and  for- 
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feitnre.  And  if,  by  act  of  congress  or  by  judicial  decisions,  the 
prosecution  can  be  turned  over  to  tlie  admiralty  side  of  the  district 
court,  as  being  neither  a  criminal  prosecution  nor  a  suit  at  common 
law,  the  trial  of  the  cause  is  then  transferred  from  a  jury 
of  the  country  to  *the  breast  of  a  single  judge.  It  is  [*310] 
probable,  however,  that  the  judiciary  act  did  not  intend 
to  do  more  than  to  declare  the  jurisdiction  of  the  district  courts 
over  these  cases;  and  that  all  the  prosecutions  for  penalties  and 
forfeitures  upon  seizures  under  laws  of  imposts,  navigation,  and 
trade,  were  not  to  be  considered  of  admiralty  jurisdiction  when  the 
case  admitted  of  a  prosecution  at  common-law ;  for  the  act  saves  to 
suitors  in  all  cases  the  right  to  a  common  law  remedy,  where  the 
common  law  was  competent  to  give  it.  We  have  seen  that  it  is 
competent  to  give  it;  because,  under  the  vigorous  system  of  the 
English  law,  such  prosecutions  tw  rem  are  in  the  exchequer,  accord- 
ing to  the  course  of  the  common  law;  and  it  may  be  doubted 
whether  the  case  of  La  Vengeance,  on  which  all  subsequent  decis- 
ions of  the  supreme  court  have  rested,  was  sufficiently  considered. 
The  vice  admiralty  courts  in  this  country  when  we  were  colonies, 
and  also  in  the  West  Indies,  obtained  jurisdiction  in  jxvenue  causes 
to  an  extent  totally  unknown  to  the  jurisdiction  of  the  English 
admiralty,  and  with  powers  as  enlarged  as  those  claimed  at  the 
present  day.  But  this  extension,  by  statute,  of  the  jurisdiction  of 
the  American  vice  admiralty  courts  beyond  their  ancient  limits  to 
revenue  cases  and  penalties,  was  much  discussed  and  complained  of 
at  the  commencement  of  the  revolution."  Judge  Conkling  also, 
in  his  Treatise  on  the  Admiralty,  vol.  2,  p.  391,  says:  **In  Eng- 
land, all  revenue  seizures  are  cognizable  exclusively  in  the  excheq- 
uer; and  such  of  them  as  are  cognizable  on  the  admiralty  side  of 
the  district  courts  of  the  United  States  are  made  so  only  by  force  of 
a  legislative  act.  * ' 

From  the  above  exposition  of  the  jurisdiction  of  the  vice  admi- 
ralty courts  in  the  British  colonies,  it  is  manifest  that  neither  by 
custom  nor  practice,  nor  by  positive  enactment,  has  there  ev^r  been 
created  in  those  courts  any  power  or  jurisdiction  appertaining  to 
their  character  and  constitution  strictly  as  courts  of  admiralty, 
which  they  did  not  derive  regularly  by  their  commission  from  the 
lord  high  admiral.  Brown,  in  his  Civil  and  Admiralty  Law,  vol. 
2,  p.  490,  says  of  these  courts,  **that  all  powers  of  the  vice  admi- 
ralty courts  within  his  majesty's  dominions  are  derived  from  the 
high  admiral,  or  the  commissioners  of  admiralty  in  England,  as 
inherent  and  incident  to  that  office.  Accordingly,  by  virtue  of 
their  commission,  the  lords  of  the  admiralty  are  authorized  to  erect 
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vice  admiralty  courts  in  North  America^  the  West  Indies,  and  the 
settlements  of  the  East  India  Company;  and  in  case  any  person  be 
aggrieved  by  sentence,  or  interlocutory  decree  having  the  force  of 
a  sentence,  he  may  appeal  to  the  high  court  of  admiralty."  So, 
too,  Blackstone,  vol.  3,  p.  68,  says:  '* Appeals  from  the 
[  *  311  ]  *  vice  admiralty  courts  in  America^  and  our  other  planta- 
tions and  settlements,  may  be  brought  before  the  courts  of 
admiralty  in  England,  as  being  a  branch  of  the  admiral's  jurisdic- 
tion." 

It  may  here  be  pertinently  asked,  how,  with  this  exposition  of 
the  law,  can  be  reconciled  the  assertion  that  at  the  time  of  the 
American  revolution,  and  down  to  the  adoption  of  the  constitution 
of  the  United  States,  there  were  vested  in  the  colonial  courts  of 
England,  and  were  appropriate  to  them  as  courts  of  admiralty, 
powers  which  never  were  vested  in  their  superior,  by  whom  they 
were  created,  and  by  whom  they  were  to  be  supervised  and  con- 
trolled? With  perfect  respect,  it  would  seem  to  imply  an  incon- 
gruity, if  not  an  absurdity,  to  ascribe  to  any  tribunal  an  appellate 
or  revisory  power  with  reference  to  matters  beyond  its  legitimate 
jurisdiction,  and  which  confessedly  belonged  to  a  diflFerent  authority. 
Yet  is  this  assertion  of  jurisdiction  in  admiralty  in  the  colonial 
courts  beyond  that  of  their  creator  and  superior,  constantly  renewed 
arguendo^  whilst,  in  reply  to  repeated  challenges  of  authority  by 
which  the  assumption  may  be  sustained,  not  one  adjudication  in 
point  has  been  adduced.  Again,  it  may  be  asked  whether,  in  the 
history  of  jurisprudence,  another  instance  can  be  found  in  which 
it  is  alleged  that  a  system^  a  corpus  jicris,  has  grown  up  and  been 
established,  and  yet  not  an  ingredient,  not  a  fragment  of  any  such 
system  can  be  discovered?  But  there  have  been  decisions  which 
were  made  in  this  country — decisions  cotemporaneous  with  the 
event  of  the  separation  from  the  mother  country;  but  these  decis- 
ions, respectable  for  their  learning  and  ability,  so  far  from  sustaining 
the  obiter  assertion  above  mentioned,  divest  it  of  even  plausibility; 
for  they  affirm  and  maintain  a  complete  conformity  and  subordina- 
tion of  the  admiralty  jurisdiction  in  the  colonies,  to  that  which 
had  prevailed  in  England  from  the  time  of  the  statutes  of  Richard, 
and  from  the  days  of  Owen,  Brownlow,  Hobart,  Fortescue,  and 
Coke.  I  refer  to  the  case  of  Clinton  v.  The  Brig  Hannah,  decided 
by  Judge  Hopkinson,  of  Pennsylvania,  in  1781,  and  the  case  of 
Shrewsbury  v.  The  Sloop  Two  Friends,  decided  by  Judge  Bee,  of 
South  Carolina,  in  1786.  And,  indeed,  the  phrase  •* admiralty 
jurisdiction,"  except  in  the  acceptation  received  by  us  from  the 
English  courts,  is  without  intelligible  or  definite  meaning,  for  un- 
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der  no  other  system  of  jurisprudence  is  the  law  of  the  marine  known 
to  be  administered  under  the  same  organization. 

Let  us  now  take  a  view  of  the  glaims  advanced  for  the  admiralty 
power,  in  its  constant  attempts  at  encroachment  upon  the  princi- 
ples and  genius  of  the  common  law,  and  of  our  republican  and 
peculiar  institutions,  at  least  from  the  decision  in  the 
*case  of  the  Thomas  Jeflfer^n,  in  the  10th  of  Wheaton,  p.  [  *  312  ] 
428,  to  that  of  the  Genesee  Chief  v.  Fitzhugh,  in  the  12th 
of  Howard,  443,  inclusive;  this  last  a  case,  to  my  apprehension, 
more  remarkable  and  more  startling  as  an  assumption  of  judicial 
power  than  any  which  the  judicial  history  of  the  country  has  hith- 
erto disclosed,  prior  to  the  case  now  under  consideration. 

By  the  statute  of  13th  Richard  II,  cap.  15th,  it  is  enacted,  that 
*Hhe  admirals  and  their  deputies  shall  meddle  with  nothing  done 
within  therealmy  but  only  with  things  done  upon  the  sea;'*  and 
by  the  15th  of  Richard  II,  cap.  3d,  **that  in  all  contracts,  pleas, 
and  quarrels,  and  other  things  done  within  the  bodies  of  counties, 
by  land  or  water  J  the  admiral  shall  have  no  cognizance,  but  they 
shall  be  tried  by  the  law  of  the  land."  The  language  of  these 
provisions  is  truly  remarkable.  By  that  of  the  first  is  denounced 
the  exclusion,  utterly,  of  the  admiral's  power  from  the  entire  realm ; 
by  that  of  the  second,  is  as  explicitly  denied  to  him  all  cognizance 
of  things  done  in  the  bodies  of  the  counties^  either  by  land  or  by  water. 
And  the  statute  of  Henry  IV,  cap.  11,  by  way  of  insuring  a  sanc- 
tion of  these  exclusions,  provides,  **that  he  who  finds  himself 
aggrieved  against  the  form  of  the  statutes  of  Richard,  shall  have 
his  action  grounded  upon  the  case  against,  him  who  so  ])ursues  in 
the  admiralty,  and  recover  double  damages."  Lord  Hale,  in  his 
History  of  the  Common  Law,  speaking  of  the  court  of  admiralty, 
says,  (p.  51 :)  '*This  court  is  not  bottomed  or  founded  upon  the 
authority  of  the  civil  law,  but  hath  both  its  powers  and  jurisdiction 
by  the  law  and  custom  of  the  realm  in  such  matters  as  are  proper 
for  its  cognizance."  And  again,  in  an  enumeration  of  matters  not 
within  the  cognizance  of  the  admiralty,  he  continues:  **»So  also 
of  damages  in  navigable  rivers  toithin  the  bodies  of  counties,  things 
done  upon  the  shore  at  low-water  mark,  wreck  of  the  sea,  &c. ; 
these  things  belong  not  to  the  admiral's  jurisdiction."  And  the 
cause,  the  only  cause  assigned  as  the  foundation  of  that  jurisdiction, 
is  the  peculiar  locality  of  each  instance,  viz:  its  being  neither 
within  the  body  of  any  county  or  vicinage,  nor  infra  fauces  terrce, 
so  that  the  venue  or  pays  can  be  summoned  for  its  trial.  No  one 
pretends  to  doubt  that  thus  stood  the  admiralty  law  of  the  realm 
of  England  at  the  period  of  separation  from  the  American  colonies, 
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and  pcM-baps  in  the  particulars  above  mentioned  it  may  remain  the 
unchanged  law  of  that  country  to  the  present  moment,  as  it  is  a 
fact  recorded  in  the  history,  that.for  a  departure  from  that  law,  one 
of  the  most  learned  and  brilliant  of  her  admiralty  judges  (Sir 
William  Scott,  afterwards  Lord  Stowell)  was  condemned  in  a  very 
heavy  verdict.  Such,  I  say,  was  the  law  of  the  realm  of  England, 
and  I  think  that  the  fallacy  o\  pretense  of  any  change  in 
[  *  313  ]  *  the  admiralty  law  pro[)er  of  that  realm,  in  its  application 
to  the  colonies,  has  been  clearly  demonstrated. 

The  admiralty  law  of  England,  according  to  every  accurate  test, 
was  the  admiralty  law  of  the  United  States  at  the  period  of  the 
adoption  of  the  constitution.  It  is  pertinent  in  this  place  to  re- 
mark, that  the  jurisdiction  of  the  admiralty  having  been,  both  by 
the  common  law  and  by  the  language  of  the  statutes  of  Richard  II 
and  Henry  IV,  excluded  not  only  from  the  body  of  the  counties, 
both  on  the  land  and  on  the  water,  and  even  from  the  rcaZwi,  it  fol- 
lowed, ex  consequenti,  that  the  locality  of  that  jurisdiction  was  (and 
necessarily  so)  within  the  ebb  and  flow  of  the  tide.  Hence,  it  is 
more  than  probable,  arose  the  adoption  and  use  of  the  phrase  as  a 
a  portion  of  the  description  of  the  locTis  of  that  jurisdiction*,  viz: 
that  it  was  maritime^  i,  e.,  connected  with  or  was  upon  the  sea,  and 
was  neither  upon  the  land  nor  within  i\\e  fauces  ferrce,  nor  upon 
any  navigable  water  within  a  county,  and  was  within  the  ebb  and 
flow  of  the  tide. 

Under  such  a  state  of  the  admiralty  law,  conceded  to  be  the  law 
of  England,  and  as  I  contend,  the  law  of  thj3  United  States,  came 
before  this  court  for  decision  the  case  of  The  Thomas  Jefferson,  in 
the  10th  of  Wheaton,  p.  428.  In  this  case,  not  a  single  ingredient 
required  by  the  English  cases  to  give  jurisdiction  existed.  It  could 
by  no  possibility  or  by  any  propriety  of  language  be  styled  mari- 
time, as  every  fact  it  presented  occurred  at  the  distance  of  a  thou- 
sand miles  from  the  ocean,  and  it  could  not  be  shown  that  there 
ever  existed  a  tide  in  the  water  course  on  which  the  occurrences 
that  produced  the  suit  originated.  Yet,  in  the  absence  of  these 
essential  ingredients  of  admiralty  jurisdiction,  the  court,  with  that 
greed  for  power  by  which  courts  are  so  often  impelled  beyond  the 
line  of  strict  propriety,  makes  a  query,  whether,  under  the  show 
of  regulating  commerce,  congress  might  not  assert  a  distinctive  and 
original  authority,  viz:  the  power  of  the  admiralty.  The  court, 
however,  felt  itself  constrained  to  concede  the  necessity  of  a  locality 
within  the  ebb  and  flow  of  the  tide,  and  for  the  want  of  that  requi- 
site to  deny  the  jurisdiction. 

In  the  case  of  Peroux  v.  Howard,  7  Pet.  524,  the  necessity  for  the 
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ebb  and  flow  of  the  tide  to  give  jurisdiction  is  equally  conceded ;  but 
the  court,  in  order  to  maintain  its  power,  deems  itself  authorized 
to  ai)peal  virtute  officii,  not  to  the  attraction  of  the  moon,  the  re- 
ceived philosophic  explanation  of  this  phenomenon,  but  to  the  cur- 
rent of  the  Mississippi,  which,  in  precipitating  itself  upon  the  waters 
of  the  gulf,  occasions,  they  say,  by  conflict  with  the  latter,  some 
clianges  in  the  rise  and  fall  of  the  river  at  New  Orleans. 
Thi^  judicial  theory  of  the  *  tides  possesses  at  least  the  [*314] 
characteristic  of  novelty.  Whether  it  will  be  accepted, 
and  find  a  place  in  the  annals  of  scientific  discovery,  may  admit  of 
some  doubt. 

Next  follows  in  order  of  time  the  case  of  the  Steamboat  New  Or- 
leans V.  Phoebus  et  aL,  11  Pet.  p.  175.  In  this  case,  as  in  that  of 
Peroux  V,  Howard,  the  vessel  libelled  was  in  the  same  city  of  New 
Orleans,  one  of  the  termini  of  her  trading  voyages,  and  adjudged 
by  the  ciise  last  mentioned  to  be  within  the  ebb  and  flow  of  the  tide. 
It  was  contended  by  the  counsel  for  the  claimants  of  the  steamboat 
New  Orleans,  a  gentleman  now  upon  this  bench,  that  the  situation 
of  the  steamboat  libelled  in  each  case,  as  conferring  jurisdiction  by 
reason  of  locality,  was  identical;  and  it  surpasses  any  acumen  I 
possess,  to  perceive  any  real  distinction  between  the  cases.  The 
court,  however,  speaking  through  the  late  Justice  Story,  (whom 
none  could  ever  suspect  of  any  leaning  against  the  admiralty,)  in- 
sisting with  consistent  pertinacity  on  the  requisite  of  the  ebb  and 
Jloio  of  (he  lidcy  said :  *  *  The  case  is  not  one  of  a  steamboat  engaged 
in  maritime,  trade  and  navigation.  Though  in  her  voyages  she 
may  have  touched  at  one  terminus  of  them  in  tide  waters^  her  em- 
jiloyment  has  been  substantially  on  other  waters.  The  admiralty 
has  not  any  jurisdiction  over  vessels  employed  on  such  voyages  in 
cases  of  disputes  between  part  owners.  The  tnie  teat  of  its  juris- 
diction in  all  cases  of  this  sort  is,  whether  the  vessel  be  engaged 
substantially  in  maritime  navigation,  or  in  interior  navigation  and 
trade  not  on  tide  ivaters.  In  the  latter  case,  there  is  no  jurisdiction. 
So  that,  in  this  view,  the  district  court  had  no  jurisdiction  over  the 
steamboat  involved  in  the  present  controversy,  as  she  was  wholly 
engaged  in  voyages  on  such  interior  waters." 

In  the  case  of  Waring  et  al,  v,  Clark,  in  the  5th  of  How.  441 ,  and 
in  that  of  the  New  Jersey  Steam  Navigation  Company  v.  The  Mer- 
chants' Bank,  in  the  6th  of  How.  344,  anomalous  as  these  cases  ap- 
]>ear  to  me,  and  wholly  unsustained  either,  as  I  deem  them,  by 
English  precedent  or  by  that  construction  of  the  federal  constitu- 
tion which  is  warranted,  nay  demanded,  by  the  language  of  the 
constitution,  by  history,  or  precedent,  yet  they  both  concur  in 
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establishing  the  ebb  and  flow  of  the  tide  as  the  test  of  jurisdiction 
in  the  admiralty.  As,  for  example,  in  the  former  of  these  last- 
mentioned  cases,  the  court  announces  the  conclusion  at  which  it 
had  arrived,  and  which  it  proposed  to  demonstrate  by  argument  and 
authority,  in  the  following  terms,  viz:  *'It  is  the  first  time  that 
the  point  has  been  distinctly  presented  to  this  court,  whether  a  case 
of  collision  in  our  rivers,  where  the  tide  ebbs  and  flx)WSy  is  within  the 

admiralty  jurisdiction  of  the  courts  of  the  United  States  if 
[  *  315  ]  the  locality  *  be,  in  the  sense  in  which  it  is  used  by  the 

common-law  judges  in  England,  infra  corpus  comitatus. 
It  is  this  point  that  we  are  now  about  to  decide,  and  it  is  our  wish 
that  nothing  which  may  be  said  in  the  course  of  our  remarks  shall 
be  extended  to  embrace  any  other  case  of  contested  admiralty  juris- 
diction." Thus,  too,  in  the  second  of  these  cases,  Nelson,  J.,  as 
the  organ  of  the  majority  of  the  court,  p.  392,  propounds  these 
propositions:  "On  looking  into  the  several  cases  in  admiralty 
which  have  come  before  this  court,  and  in  which  its  jurisdiction 
was  involved  or  came  under  observation,  it  will  be  found  that  the 
inquiry  has  been,  not  into  the  jurisdiction  of  the  court  of  admiralty 
in  England,  but  into  the  nature  and  subject-matter  of  the  contract, 
whether  it  was  a  maritime  contract,  and  the  service  a  maritime  ser- 
vice, to  be  performed  upon  the  sea,  or  upon  wafers  toithin  the  ebb  and 
floio  of  (he  tide,"  And  again:  "  The  exclusive  jurisdiction  in  ad- 
miralty was  conferred  on  the  national  government,  as  closely  con- 
nected with  the  grant  of  the  commercial  power.  It  is  a  maritime 
court,  instituted  for  the  purpose  of  administering  the  law  of  the  seas. 
There  seems  to  be  ground,  therefore,  for  restraining  its  jurisdiction 
in  some  measure  within  the  grant  of  the  commercial  power,  .which 
would  confine  it  in  cases  of  contracts  to  those  concerning  the  navi- 
gation and  trade  of  the  country,  upon  the  high  seas  and  tide  waters, 
with  foreign  countries,  and  amongst  the  several  States.  Contracts 
growing  out  of  the  purely  internal  commerce  of  the  State,  as  weU 
as  commerce  beyond  tide  waters,  are  generally  domestic  in  their 
origin  and  operation,  and  could  scarcely  have  been  intended  to  be 
drawn  within  the  cognizance  of  the  federal  courts." 

These  several  decisions,  founded,  as  they  are  believed  to  have 
been,  in  error,  and  upon  a  misconstruction  of  the  law,  of  the  con- 
stitution, and  the  history  of  the  country,  in  so  far  as  they  sought 
to  permit  invasions  of  the  territorial,  municipal,  and  political  rights 
of  the  States,  are,  nevertheless,  not  entirely  without  their  value. 
By  the  limit  they  prescribed  to  the  admiralty,  viz,  the  ebb  and 
flow  of  the  tide,  they  at  least  rejected  the  ambitious  claim  to  unde- 
fined and  undefinable  judicial  discretion  over  the  constitution  and 
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the  law,  (and  the  indispensable  territorial  rights  of  the  States,)  and 
80  far  fortified  the  foundations  of  a  government,  based,  in  theory  at 
any  rate,  upon  restricted  and  exactly-defined  delegations  of  power 
only.  It  was  under  the  stress  of  the  aforegoing  decisions,  and,  as 
is  well  known,  upon  an  application  of  a  portion  of  this  court,  that 
the  act  of  congress  of  February  26,  1845,  cap.  22,  was  passed,  with 
the  sole  view  of  extending  the  admiralty  jurisdiction  to 
cases  arising  upon  the  lakes,  and  upon  the  rivers  *  connect-  [  *  316  ] 
ing  the  said  lakes,  on  which  there  were  no  tides,  and  which 
(t.  e.,  the  lakes)  were  within  no  State  limits.  Here,  then,  we  have 
the  exception,  the  solitary  exception,  fortifying  the  general  rule  as 
to  the  admiralty  jurisdiction,  which  jurisdiction  is  again  described 
and  defined  in  this  provision  of  the  statute  above  quoted,  as  exist- 
ing upon  the  high  seas  or  upon  the  tide  waters  of  the  United  States 
only. 

This  interference  by  the  legislative  department  of  the  govern- 
ment, elicited,  too,  by  the  judiciary  department,  whether  within 
the  competency  of  the  former,  under  the  constitution,  or  not,  must 
be  received  by  every  reasonable  rule  of  induction  as  a  concession, 
by  both,  that  there  existed  a  propriety  or  necessity  for  the  enlarge- 
ment of  the  admiralty  jurisdiction  over  the  lakes,  and  the  rivers 
which  connected  them,  in  which  there  were  no  tides,  and  that  what- 
ever extension  was  either  called  for  or  made  must  be  the  result  of 
legislative  action,  and  not  of  mere  judicial  discretion.  The  re- 
peated and  explicit  decisions  of  this  court  already  cited,  and  the 
act  of  congress  of  1845,  might,  it  is  supposed,  have  been  regarded 
as  some  earnest  of  uniformity  and  certainty  in  defining  the  admi- 
ralty jurisprudence  of  the  United  States,  at  least  upon  the  points 
adjudged,  and  as  to  the  provisions  of  the  statute  ;  but,  in  this  age 
of  progress,  such  anticipations  are  held  to  be  amongst  the  wildest 
fallacies.  It  is  now  discovered  that  the  principles  asserted  by  the 
admiralty  courts  in  England,  or  said  to  have  been  propounded  by 
the  mysterious,  unedited,  and  unprodnced  proceedings  of  the  col- 
onial vice  admiralty  courts,  so  often  avouched  here  in  argument; 
the  decisions  of  this  court  and  the  provisions  of  the  act  of  1845,  are 
all  to  be  thrown  aside,  as  wlioUy  erroneous.  That  the  admiralty 
power  is  not  to  be  restricted  by  its  effect  upon  the  territorial,  polit- 
ical, or  municipal  rights  and  institutions  upon  which  it  mtay  be 
brought  to  bear,  nor  by  any  checks  from  the  authority  of  the  common 
law.  That  there  is  but  one  rule  by  which  its  extent  is  to  be  com- 
puted, and  that  is  the  rule  which  measures  it  by  miles  or  leagues  ; 
that  the  scale  for  its  admeasurement  can  be  applied  only  as  the  dis- 
cretion of  the  judiciary  may  determine,  upon  its  necessity  or  policy, 
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irreHpoctive  of  the  constitution,  the  statute,  or  the  character  of  the 
element  on  which  it  is  to  be  exerted,  or  the  adjudications  of  this 
court  on  this  last  point.  That  the  admiralty  of  the  fixed  and  lim- 
ited realm  of  England,  and  as  known  to  the  framers  of  the  consti- 
tution, cannot  be  the  admiralty  of  this  day;  and,  of  course,  the 
admiralty  of  our  time  and  of  our  present  day  must  be  changed  ac- 
cording to  the  judgment  or  discretion  of  the  courts,  in  the  event  of 
further  acquisitions  of  territory. 

Such  are  the  conclusions  regularly  deducible  from  the 
[  *  317  ]  *  opinion  of  this  court  in  the  case  of  the  Genesee  Chief — 
conclusions,  in  my  deliberate  judgment,  the  most  start- 
ling and  dangerous  innovations,  anterior  to  that  decision^  ever 
attempted  upon  the  powers  and  rights  of  internal  government 
appertaining  to  the  St^ites.  Speaking  of  the  case  of  Waring  v. 
Clark,  the  court  say,  p.  456  of  12  How.:  ** The  majority  of  the 
court  thought  there  was  suflScient  proof  of  tide  there,  and  conse- 
quently it  was  not  necessary  to  consider  whether  the  admiralty 
power  extended  higher.  But  that  case  showed  the  unreasonable- 
ness of  giving  a  construction  to  the  constitution  which  would 
measure  the  jurisdiction  of  the  admiralty  by  the  tide,"  It  may,  I 
think,  be  here  pertinently  inquired,  whether  the  natural  and  ap- 
propriate limit  of  a  jurisdiction,  admitted  by  all  to  be  maritime, 
can  be  the  more  reasonably  measured  by  the  element  on  which 
alone  that  jurisdiction  is  authorized  to  act,  for  which  alone  exist- 
ence has  been  given  it,  or  by  an  indefinite,  arbitrary,  and* mutable 
mathematical  or  geographical  extension?  Again,  it  is  said  by 
the  court,  (p.  457,)  speaking  of  the  limitation  resulting  from  the 
character  of  the  river:  '*If  such  be  the  .construction,  then  a  line 
drawn  across  the  river  Mississippi  would  limit  the  jurisdiction, 
althougli  there  were  ports  of  entry  above  it,  and  water  as  deep  and 
navigable,  and  the  commerce  as  rich  and  exposed  to  the  same  haz- 
ards and  incidents  as  the  commerce  below."  If  the  experience  of 
a  pretty  long  ofiicial  life  had  not  familiarized  me  with  instances, 
unhappily  not  a  few,  in  which  the  meaning  and  objects  of  the  con- 
stitution and  the  just  infiuence  of  the  actually  surrounding  condi- 
tion of  the  country  when  that  instrument  was  framed  have  been 
lost  sight  of  or  made  to  yield  to  some  prevailing  vogue  of  the  times, 
I  confess  that  some  surprise  would  have  been  felt  at  the  seeming 
forgetfulness  of  the  court  in  giving  utterance  to  the  expressions 
above  quoted,  of  the  facts,  that  when  the  constitution  was  adopted, 
there  was  no  such  navigation  as  that  on  the  Mississippi  then 
known — no  such  river  was  then  possessed  by  the  United  States; 
that  the  constitution  was  formed  by,  and  for,  a  coexisting  political 
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and  civil  association ;  was  designed  to  be  adapted  to  that  state  of 
things;  and  was  in  itself  complete,  and  fully  adapted  to  the  ends 
and  subjects  to  which  it  was  intended  to  be  applied.  And  but  ibr 
the  reason  or  the  examples  above  reierred  to,  the  greater  surprise 
would  have  been  awakened  by  the  disregard  manifested,  in  the 
reasoning  of  the  court,  to  this  great  fundamental  principle  of  re- 
publican government,  that  if  the  constitution  was,  at  the  period 
of  its  ado[)tion,  or  has  since,  by  the  mutations  of  time  and  events, 
become  inadequate  to  accomplish  the  objects  of  its  creation,  it  be- 
longs exclusively  to  those  who  formed  it,  and  in  whom 
resides  the  right  to  alter  or  abolish  it,  *to  remedy  its  [*318] 
defects.  No  such  power  can  exist  with  tliose  who  are  the 
creatures  of  the  constitution,  clothed  with  the  humbler  office  of 
executing  the  provisions  of  that  instrument.  Suppose,  at  the  time 
of  its  adoption,  the  constitution  was  universally  believed  to  be  de- 
fective, in  many  respects  essentially  defective,  would  such  a  convic- 
tion have  rendered  it  less  the  constitution?  Would  it  have  less- 
ened in  any  degree  the  obligation  of  obedience  to  it,  or  changed  the 
power  whence  a  remedy  for  its  delects  was  to  be  derived?  Could 
the  judiciary,  without  usurpation,  have  essayed  such  a  remedy?  It 
is  conceded  b}''  the  court,  that  at  the  time  of  forming  the  constitu- 
tion the  admiralty  jurisprudence  of  England  was  the  only  system 
known  and  practiced  in  this  country;  it  is  admitted,  also,  that  the 
English  system  was  limited  in  theory  and  practice  to  the  ebb  and 
flow  of  the  tide.  It  is  further  admitted,  that  at  the  time  the  con- 
stitution was  adopted,  and  our  courts  of  admiralty  went  into  opera- 
tion, the  definition  which  had  been  adopted  in  England  was  equally 
proper  here.  These  admissions  form  a  virtual  surrender  of  any- 
thing like  a  foundation  on  which  the  decision  of  the  court  could  be 
rested,  either  in  the  case  of  the  Genesee  Chief  or  in  this  case  de- 
pending on  that  alone.  For,  if  it  be  admitted  that  at  the  time  of 
the  adoption  of  the  constitution  the  admiralty  rule  in  England 
limited  the  jurisdiction  to  tide  waters,  and  that  the  same  rule  was 
adopted  and  was  proper  here,  it  follows,  by  inevitable  induction, 
that  the  jiu'isdiction  intended  to  be  created  by  the  constitution  was 
that  which  was  the  only  one  then  known,  and  which,  in  the  lan- 
guage of  this  court,  was  then  proper  here,  (as  the  constitution  cannot 
bv5  supposed  to  establish  anything  unauthorized  or  improper,)  and 
necessarily  was  complete,  and  adapted  to  the  existing  state  of  things. 
And  this  inquiry,  therefore,  forces  itself  upon  us,  viz:  if  the  system 
was  thus  limited,  and  was  known  to  be  so  by  the  framers  of  the  con- 
stitution, and  if  this  instrument  was  designed  to  be  applicable  to 
the  existing  state  of  things,  and  was  complete  in  itself^  in  all  ita 
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delegations  of  and  restrictions  upon  power,  where  is  to  bje  sought 
the  right  or  power  to  enlarge  or  to  diminish  the  eflfect  or  meaning 
of  the  instrument  to  make  it  commensurate  with  a  predicament  or 
state  of  things  not  merely  not  existing  when  the  constitution  was 
framed,  but  whicli  was  not  even  within  the  contemplation  of  those 
by  whom  it  was  created?  Such  a  power  could  not  exist  in  the 
legislature,  the  only  branch  of  the  government  on  which  anything 
like  a  faculty  to  originate  measures  was  conferred ;  much  less  could 
it  be  claimed  by  functionaries  who  have  not,  and  rightfully  cannot 

have,  any  creative  faculties,  but  whose  capacities  and  duties 
[  *  319  ]  are  restricted  to  an  interpretation  of  the  *  constitution  and 

laws  as  they  should  have  been  fairly  expounded  at  the 
times  of  their  enactment. 

But  the  court,  after  having  declared  the  correctness  of  the  English 
rule  and  its  adoption  here,  go  on  to  say,  nevertheless,  ^Hhat  a  defi- 
nition which  would  at  this  day  limit  public  rivers  to  tide  water 
rivers  is  wholly  inadmissible."  And  why?  Because  the  consti- 
tution, either  by  express  language  or  by  necessary  implication, 
recognizes  or  looks  to  any  change  or  enlargement  in  the  principles 
or  the  extent  of  admiralty  jurisdiction?  Oh,  no!  For  no  such 
reason  as  this.  *'But  we  have  nx)w  (say  the  court)  thousands  of 
miles  of  public  navigable  water,  including  lakes  and  rivers,  in 
which  there  is  no  tide."  Such  is  the  argument  of  the  court,  and, 
correctly  interpreted,  it  amounts  to  this:  The  constitution,  which 
at  its  adoption  suited  perfectly  well  the  situation  of  the  country, 
and  which  then  was  unquestionably  of  supreme  authority,  we  now 
adjudge  to  have  become  unequal  to  the  exigencies  of  the  times;  it 
must  therefore  be  substituted  by  something  more  efficient ;  and  as 
the  people,  and  the  States,  and  the  federal  legislature,  are  tardy  or 
delinquent  in  making  this  substitution,  the  duty  or  the  credit  of 
this  beneficent  work  must  be  devolved  upon  the  judiciary.  It  is 
said  by  the  court,  **that  there  is  certainly  no  reason  for  admiralty 
power  over  a  public  tide  water,  which  does  not  apply  with  equal 
force  to  .any  other  public  waters  used  for  commercial  purposes." 
Let  this  proposition  be  admitted  literally,  it  would  fall  infinitely 
short  of  a  demonstration,  that  because  the  constitution,  adequate  to 
every  exigency  when  created,  did  not  comprise  predicaments  not 
then  in  existence  or  in  contemplation,  it  can  be  stretched,  by  any 
application  of  judicial  torture,  to  cover  any  such  exigency,  either 
real  or  supposed.  This  argument  forcibly  revives  the  recollection 
of  the  interpretation  of  the  phrase  ^^ necessary  and  proper j*'  once 
ingeniously  and  strenuously  wielded  to  prove  that  a  bank,  incor- 
porated with  everj  faculty  and  attribute  of  such  an  institution,  was 
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not  in  reality,  nor  was  designed  to  be,  a  bank;  but  was  essentially 
an  agent,  an  indispensable  agent,  in  the  administration  of  the  fed- 
eral government.  And  with  reference  to  this  doctrine  of  necessity, 
or  propriety,  or  convenience,  it  may  here  be  remarked,  that  it  is  as 
gratuitous  and  as  much  out  of  place  with  respect  to  the  admiralty 
jurisdiction,  as  it  was  with  respect  to  the  Bank  of  the  United  States — 
perhaps  still  more  so;  as  it  is  certain,  and  obvious  to  every  well- 
informed  individual,  that,  with  the  exception  of  some  of  the  lakes, 
there  is  not  a  water  course  in  the  country,  situated  above  the  ebb 
and  flow  of  the  tide,  which  is  not  bounded  on  one  or  on  both  its 
margins  by  some  county.  And  in  the  case  before  us,  it  is 
alleged  expressly  *in  the  pleading,  and  admitted  through-  [  *  320  ] 
out,  that  every  fact  in  reference  thereto  transpired  upon 
an  inland  water  of  the  State  of  Alabama,  two  hundred  miles  above 
the  tide,  and  within  the  county  of  Wilcox,  in  that  State.  And  by 
adhering  to  what  is  an  essential  test  of  the  admiralty  jurisdiction 
in  England,  and  formerly  adopted  and  practiced  upon  in  this 
country,  there  will  be  obtained  a  standard  as  to  that  jurisdiction, 
far  more  uniform  and  rational  than  that  furnished  by  the  tides. 
I  allude  to  the  rule  which  repels  the  pretensions  of  the  admiralty 
whenever  it  attempts  to  intrude  them  infra  corpus  comitatua.  This 
is  the  true  rule  as  to  jurisdiction,  as  it  is  susceptible  of  certainty, 
and  concedes  and  seciu'es  to  each  system  of  jurisprudence,  that  of 
the  admiralty  and  of  the  common  law,  its  legitimate  and  appro- 
priate powers.  For  this  plain  and  rational  test,  this  court  now 
attemi)ts  to  substitute  one  in  its  nature  vague  and  arbitrary,  and 
tending  inevitably  to  confusion  and  conflict.  It  is  now  aflirmed, 
that  the  jurisdiction  and  powers  of  the  admiralty  extend  to  all 
waters  that  are  navigable  within  or  without  the  territory  of  a  State. 
In  quest  of  certainty,  under  this  new  doctrine,  the  inquiry  is  natu- 
rally suggested,  what  are  navigable  waters?  Will  it  be  proper  to 
adopt,  in  the  interpretation  of  this  phrase,  an  etymological  deriva- 
tion from  navia,  and  to  designate,  as  navigable  waters,  those  only 
on  whose  bosoms  ships  and  navies  can  be  floated  ?  Shall  it  embrace 
waters  on  which  sloops  and  shallops,  or  what  are  generally  termed 
river  craft,  can  swim ;  or  shall  it  be  extended  to  any  water  on  which 
a  batteau  or  a  pirogue  can  be  floated?  These  are  all,  at  any  rate, 
practicable  waters,  navigable  in  a  certain  sense.  If  any  point  be- 
tween the  extremes  just  mentioned  is  to  be  taken,  there  is  at  once 
oj>ened  a  prolific  source  of  uncertainty,  of  contestation  and  expense. 
And  if  the  last  of  these  extremes  be  adopted,  then  there  is  scarcely 
an  internal  water  course,  whether  in  its  natural  condition,  or  as 
improved  under  the  authority  and  with  the  resources  of  the  States, 
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or  a  canal,  or  a  mill-pond,  some  of  which  are  known  to  cover  manjr 
acres  of  land,  (and,  as  this  court  can  convert  rivers  without  tides 
into  seas,  may  be  metamorphosed  into  small  lakes,)  which  would 
not  by  this  doctrine  be  brought  within  the  grasp  of  the  admiralty. 
Some  of  our  canals  are  navigated  by  steam,  and  some  of  them  by 
sails;  some  of  them  are  adjuncts  to  rivers,  and  form  continuous 
communications  with  the  ocean;  all  of  them  are  fed  by,  and  there- 
fore are  made  portions  of,  rivers.  Under  this  new  regime,  the 
hand  of  federal  power  may  be  thrust  into  everything,  even  into 
a  vegetable  or  fruit  basket;  and  there  is  no  production  of  a  farm, 
an  orchard,  or  a  garden,  on   the  margin  of  these  water  courses, 

which  is  not  liable  to  be  arrested  on  its  way  to  the  next 
[  *  321  ]  *  market  town  by  the  high  admiralty  power,  with  all  its 

parade  of  appendages;  and  the  simple,  plain,  homely 
countryman,  who  imagined  he  had  some  comprehension  of  his 
rights,  and  their  remedies  under  the  cognizance  of  a  justice  of  the 
peace,  or  of  a  county  court,  is  now,  through  the  instrumentality  of 
some  apt  fomenter  of  trouble,  metamorphosed  and  magnified  from 
a  country  attorney  into  a  proctor,  to  be  confounded  and  put  to 
silence  by  a  learned  display  from  Boccus  de  Navibus,  Emerigon, 
or  Pardessus,  from  the  Mare  Clausum,  or  from  the  Trinity  Masters, 
or  the  Apostles. 

A  citizen  of  any  State  of  this  confederacy,  bound  as  he  is  by 
habit,  by  affection,  and  fealty,  to  the  soil  and  the  institutions  of 
Ills  fathers,  upon  whom  this  magnificent  machinery  is  brought  to 
bear,  (especially  when  recollecting  by  whom,  and  for  whose  sole 
benefit,  this  confederacy  was  created,)  may,  as  I  have  often  done 
when  contemplating  the  ceaseless  march  of  central  encroachment, 
be  led  to  a  tone  of  reflection  like  the  following : 

"Urbem  quam  Roroam  dicunt  putavi, 
Stultus  ego,  huic  nostrae  similem, 
Veruin  hsBc  lantum,  alias  inter  caput  extulit  urbes, 
Quantum  lenta  solent  inter  viburna  cupressi." 

Few,  comparatively,  of  the  attributes  of  sovereignty  and  equality, 
jircsupposed  to  have  existed  in  those  by  whom  the  federal  govern- 
ment was  created,  have  remained  perfectly  intact  and  exempt  from 
aggression  by  their  own  creature;  and  by  no  conceivable  agency 
could  they  be  more  fearfully  assailed  than  by  this  indefinite  and 
indefinable  pretension  to  admiralty  power,  which,  spurning  the 
restraints  prescribed  to  it  by  the  wise  caution  of  our  own  ancestors, 
challenges,  as  occasion  suits,  the  opinions  and  practices  of  all  na- 
tions, people,  and  tongues,  howevet  diverse  or  incongruous  with 
the  genius  of  our  own  institutions. 
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Not  the  least  curious  circumstance  marking  this  course,  is  the 
assertion,  that  it  produces  equality  amongst  all  the  citizens  oT  the 
United  States.  Equality  it  may  be,  but  it  is  equality  of  subjection 
to  an  unknown  and  unlimited  discretion,  in  lieu  of  allegiance  to 
defined  and  legitimate  authority. 

In  truth,  the  extravagance  of  these  claims  to  an  all-controlling 
central  power,  their  utter  incongruity  with  any  just  proportion  or 
equipoise  of  the  different  parts  of  our  system,  would  exhibit  them 
as  positively  ludicrous,  were  it  not  for  the  serious  mischiefs  to 
whicli,  if  tolerated,  they  must  inevitably  lead — mischief  which 
should  characterize  those  pretensions  as  fatal  to  the  inherent  and 
necessary  powers  of  self-preservation  and  internal  govern- 
ment in  the  States;  as  at  war  with  the  *  interests,  the  [*322] 
habits,  and  feelings  of  the  people,  and  therefore  to  be  rep- 
robated and  wholly  rejected.  For  myself,  I  can  only  say,  that  to 
whatsoever  point  they  may,  under  approbation  here  or  elsewhere, 
have  culminated,  they  never  can  offer  themselves  for  my  accepta- 
tion, but  they  must  encounter  my  solemn  rebuke. 

Mr.  Justice  Campbell  dissenting: 

I  dissent  from  the  judgment  of  the  court  in  this  cause,  and  from 
the  opinion  delivered  by  the  judges  composing  a  majority  of  the 
court. 

The  judgment  of  the  district  court  affirms  that  the  court  had  no 
jurisdiction  as  a  court  of  admiralty,  under  the  constitution  and 
laws  of  the  United  States,  in  a  cause  of  collision  arising  in  Wilcox 
county,  in  the  State  of  Alabama,  between  steamboats  navigating 
the  Alabama  river.  The  Alabama  river  flows  entirely  within  the 
State,  and  discharges  itself  into  the  Mobile  river,  and  through  that 
and  the  Mobile  bay  connects  with  the  Gulf  of  Mexico.  The  collis- 
ion occurred  two  hundred  miles  above  the  ebb  and  flow  of  the  tide, 
and  on  a  river  upon  which  no  port  of  entry  or  delivery  before  that 
time  had  been  established.  This  court  decides  that  the  judgment 
shall  be  reversed,  and  that  the  district  court  shall  take  cognizance 
of  the  cause,  against  its  own  sense  of  obligation  and  duty. 

It  is  my  opinion  that  this  court  claims  a  power  for  the  district 
court  not  delegated  to  the  federal  government  in  the  constitution 
of  the  United  States,  and  that  congress,  in  organizing  the  judiciary 
department,  have  not  conferred  upon  any  court  of  the  United 
States.  That  this  court  has  assumed  a  jurisdiction  over  a  case  only 
cognizable  at  the  common  law,  and  triable  by  a  jury ;  and  that  its 
opinion  and  judgment  contravene  the  authority  and  doctrine  of  a 
large  number  of  decisions  pronounced  by  this  court,  and  by  the 
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circuit  courts,  after  elaborate  arguments  and  mature  deliberation, 
and  which  for  a  long  period  have  formed  a  rule  of  decision  to  the 
court,  and  of  opinion  to  the  legal  profession ;  and  that  no  other  judg- 
ment of  this  court  affords  a  sanction  to  this.  (10  Wheat.  428;  7 
Pet.  324;  11  Pet.  175;  12  Pet.  72;  5  How.  441;  6  How.  344;  4 
Dall.  426;  2  Gall.  398;  The  Anne,  1  Mas.  109 ;  1  Bald.  544.) 

The  judicial  power  of  the  United  States  extends  to  all  cases  in 
law  and  equity  arising  under  the  constitution  and  laws  of  the  United 
States,  and  treaties  made,  or  which  shall  be  made,  under  their  au- 
thority— to  all  cases  of  admiralty  and  maritime  jurisdiction.  What- 
ever other  jurisdiction  is  allowed  to  the  judiciary  department  is 
particular  in  its  nature,  depending  upon  the  character  or 
[  *  323  ]  status  of  the  persons  or  communities  *  who  are  parties  to 
the  controversy,  and  not  upon  the  subject-matter.  This 
classification  of  the  cases  to  which  the  judicial  power  of  the  United 
States  should  extend  among  courts  of  law,  equity,  and  of  admiralty 
and  maritime  jurisdiction^  refers  to  a  division  recognized  in  the 
jurisprudence  of  all  the  States  that  were  parties  to  the  federal  com- 
pact, and  is  intimately  related  to  the  constitutional  history  of  the 
colonies  and  of  the  mother  country.  Neither  at  the  declaration  of 
independence  by  the  colonies,  nor  when  the  federal  constitution  was 
adopted,  was  there  a  body  of  municipal  law  common  to  the  States, 
nor  a  uniform  system  of  judicial  procedure  in  use  in  their  courts. 
Until  the  constitution  was  framed,  the  States  preserved  their  sov- 
ereignty, freedom,  and  independence,  and  every  power,  jurisdiction, 
and  right,  which  had  not  been  expressly  delegated  to  the  United 
States  in  congress  assembled. 

Whatever  reference  is  made  in  the  federal  constitution  to  any 
existing  system  of  law,  or  any  modes  of  judicial  proceeding,  as  the 
basis  of  a  distribution  of  power  and  authority,  relates  to  the  system 
thus  recognized  as  existing  in  the  several  States  as  it  was  received 
from  England. 

A  portion  of  that  judicial  system  was  esteemed  of  such  vital  im- 
portance to  the  liberty  of  the  citizen,  that  it  was  incorporated  into 
the  constitution  of  the  United  States,  and  placed  above  the  reach  of 
the  authority  of  any  department  of  the  federal  government.  The 
sections  of  the  constitution,  '^  that  no  person  shall  be  held  to  answer 
for  a  capital  or  otherwise  infamous  crime,  unless  on  a  presentment 
or  indictment  of  the  grand  jury ;  that,  in  all  criminal  prosecutions, 
the  accused  shall  enjoy  the  right  of  trial  by  an  impartial  jury  of  the 
State  and  district  wherein  the  crime  shall  have  been  committed," 
and  *^  be  informed  of  the  nature  and  cause  of  his  accusation ;"  **  that 
in  suits  at  common  law,  when  the  value  in  controversy  shall  exceed 
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twenty  dollars,  the  right  of  trial  by  jury  shall  be  preserved;"  '*  that 
BO  person  shall  be  deijrived  of  life,  liberty,  or  property,  without  due 
process  of  law;"  and  others  of  a  like  kind,  identify  the  men  of  the 
revolution  as  the  descendants  of  ancestors  who  had  maintained  for 
many  centuries  a  persevering  and  magnanimous  struggle  for  a  con- 
stitutional government,  in  which  the  people  should  directly  partici- 
pate, and  which  would  secure  to  their  posterity  the  blessing  of  lib- 
erty. The  supremacy  of  those  courts  of  justice  that  acknowledged 
the  right  of  the  people  to  share  in  their  administration,  and  directed 
their  administration  according  to  the  course  of  the  common  law,  in 
all  the  material  subjects  of  litigation — of  that  common  law  which 
sprung  from  the  people  themselves,  and  is  legitimate  by 
that  highest  of  all  sanctions,  the  consent  of  those  *  who  [  *  324  ] 
are  submitted  to  it — of  that  common  law,  which  resulted 
from  the  habitual  thoughts,  usages,  conduct,  and  legislation,  of  a 
practical,  brave,  and  sell-relying  race — was  established  in  England 
and  in  the  United  States  only  by  their  persevering  and  heroic  exer- 
tions and  sacrifices.  Magna  Charta,  from  which  a  portion  of  this 
constitution  was  extracted,  was,  according  to  Lord  Brougham,  *^a 
declaration  of  existing  and  violated  rights."  It  was  renewed  thirty 
times.  To  preserve  its  authority,  it  was  read  in  churches,  published 
four  times  a  year  in  the  county  courts,  sustained  by  force  of  arms, 
and  when  violated,  theconatnons  vindicated  it  by  the  infliction  of  ex- 
emplary punishment  upon  the  guilty  authors.  A  delinquent  king 
at  one  time  was  required  to  imprecate  the  wrath  of  Heaven  on  those 
who  transgressed  it.  The  archbishop  and  bishops,  apparelled  in 
their  official  robes,  with  candles  burning,  **did  excommunicate,  ac- 
curse,  and  from  the  threshold  of  the  church  cut  off  all  those  who,  by 
any  art  or  device,  shall  violate,  break,  lessen,  or  change,  secretly 
or  openly,  by  deed,  word,  or  counsel,  against  it,  in  any  article  what- 
soever, and  all  those  that  against  it  shall  make  statutes,  or  observe 
them  being  made,  or  shall  bring  in  customs,  or  keep  them  when 
they  be  brought  in,  and  the  ^^riters  of  such  statutes,  and  also  the 
counsellors  and  executioners  of  them,  and  all  those  that  shall  pre- 
sume to  judge  according  to  them." 

The  old  historian,  who  describes  this  solemn  ceremony,  says, 
**  tliat  when  this  imprecation  was  uttered,  and  when  the  candles 
extinguished  had  been  hurled  upon  the  ground,  and  the  fumes 
and  stench  rose  offensive  to  the  nostrils  and  eyes  of  those  who  ob- 
served it,  the  archbishop  cried,  'Even  so  let  the  damned  souls  be 
extinguished,  smoke,  and  stink,  of  all  who  violate  this  charter,  or 
unrighteously  interpret  it.'  " 

The  reign  of  Richard  II  was  an  epoch  to  be  remembered  with  in- 
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terest,  and  studied  with  care,  by  those  concerned  in  administering 
tho  constitntional  law  of  England  or  the  United  States.  A  formal 
complaint  was  made  by  the  commons  of  defects  in  the  administra- 
tion, as  well  about  the  king's  person  and  his  household  as  in  his 
courts  of  justice,  and  redress  was  demanded.  Measures  were  taken 
for  placing  the  judicial  institutions  of  England  upon  a  solid  consti- 
tutional foundation,  and  to  exclude  from  the  realm  the  odious  sys- 
tems of  the  continent.  The  first  of  the  enactments  was  directed 
against  the  usurpations  of  the  great  military  officers,  who  admin- 
istered justice  by  virtue  of  their  seignioral  powers — the  lords'  con- 
stable and  the  earl  marshal.  The  acts  of  8th  and  13th  Ilicliard 
II  provide  that,  '^  because  the  commons  do  make  a  grievous  com- 
plaint that  the  court  of  the  constable  and  marshal  have 
[*825]  *  accroached  to  them,  and  do  daily  accroach,  contracts, 
covenants,  trespasses,  debts,  detinues,  and  many  other  ac- 
tions jdeadable  at  the  common  law,  in  great  prejudice  to  the  king, 
and  to  the  great  grievance  and  oppression  of  the  people,"  therefore 
they  were  prohibited,  and  their  jurisdiction  confined  *'to  contracts 
and  deeds  of  arms  without  the  realm,"  and  **  things  that  touch 
more  within  the  realm  which  cannot  be  determined  and  discussed 
by  the  common  law." 

The  lord  high  admiral  received  a  similar  rebuke.  The  preamble 
of  tho  act  of  13  Richard  II  recites,  "  that  complaints  had  arisen  be- 
cause admirals  and  their  deputies  hold  their  sessions  within  divers 
places  of  the  realm,  accroaching  to  them  greater  authority  than 
belonged  to  their  office,  to  the  prejudice  of  the  king,"  &c.  It  was 
declared  that  the  admiral  should  not  meddle  with  anything  done 
within  the  realm,  but  only  with  things  done  upon  the  sea,  as  had 
been  used  in  the  time  of  Edward  III.  But  this  did  not  suffice  to 
restrain  the  accroaching  spirit  of  that  feudal  lord  and  his  deputies. 
Two  years  after,  the  parliament  enacted,  ^'that  the  court  of  admi- 
ralty hath  no  manner  of  cognizance,  power,  nor  jurisdiction  of  any 
manner  of  contract,  plea,  or  quarre^  or  of  any  other  thing  done  or 
rising  within  the  bodies  of  counties,  either  by  land  or  water,  and 
also  with  wreck  of  the  sea;  but  all  such  manner  of  contracts,  pleas, 
and  quarrels,  and  all  other  things  rising  within  the  bodies  of  coun- 
ties, as  well  by  land  as  by  water  as  aforesaid,  and  also  wreck  of  the 
sea,  shall  be  tMed,  termined,  discussed,  and  remedied  by  the  laws 
of  the  land,  and  not  before,  nor  by  the  admiral  or  his  lieutenant, 
in  no  manner.  Nevertheless,  of  the  death  of  a  man  and  of  a  may- 
hem done  in  great  ships,  being  and  hovering  in  the  main  stream 
of  the  great  rivers,  beneath  the  points  of  the  same  rivers,  and  in  no 
other  place  of  the  same  rivers,  the  admiral  shall  have  cognizance." 
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Ill  the  sixteenth  year  of  the  reign  of  Ricliard  II,  the  rule  of  the 
Roman  chancery,  like  that  of  the  lords'  constable,  marshal,  and 
admiral,  was  banished  from  England.  In  that  year  it  was  enacted 
that,  '*Both  those  who  shall  pursue  or  cause  to  be  pursued,  in  the 
court  of  Rome  or  dseivhere,  any  processes,  or  instruments,  or  other 
things  whatsoever,  which  touch  the  king,  against  his  crown  and 
regality,  or  his  realm,  shall  be  outlawed  and  placed  out  of  the 
king's  protection."  In  the  following  reign  the  accroaching  spirit 
of  the  courts  of  admiralty  received  a  further  rebuke. 

Upon  the  prayer  of  the  commons,  the  statutes  of  Richard  II  were 
confirmed,  and  a  penalty  was  inflicted  upon  such  as  should  main- 
tain suits  in  the  admiralty,  contrary  to  their  spirit. 

This  body  of  statute  law  served  in  a  great  degree  to 
check  *the  usurping  tendencies  of  these  anomalous  juris-  [*326] 
dictions,  and  to  prevent  in  a  measure  the  removal  of  suits 
triable  at  the  common  law  ad  aliud  examen,  and  to  be  discussed  per 
alicim  legem.  It  placed  upon  an  eminence  the  common  law  of  the 
realm,  and  enabled  the  commcms  to  i)lead  with  authority  against 
other  encroachments  and  usurpations  upon  the  general  liberty. 
But,  though  a  foreign  law  and  despotism  were  not  allowed  to  enter 
the  kingdom  through  the  courts  martial,  ecglesiastical,  or  admiral, 
the  perversion  of  judiciary  powers  to  purposes  of  oppression  was  not 
effectually  prevented.  The  courts  of  the  star  chamber  and  of  high 
commission,  originally  limited  to  specific  objects,  ** assumed  power 
to  intermeddle  in  civil  causes  and  matters  only  of  private  interest 
between  party  and  party,  and  adventured  to  determine  the  estates 
and  liberties  of  the  subject,  contrary  to  the  law  of  the  land  and  the 
rights  and  privileges  of  the  subject,"  and  '*had  been  by  experience 
found  to  be  an  intolerable  burden,  and  the  means  to  introduce  an 
arbitrary  power  and  government."  Among  the  cases  of  jurisdic- 
tion claimed  by  the  star  chamber  were  those  between  merchant 
strangers  and  Englishmen,  or  between  strangers,  and  for  the  resti- 
tution of  ships  and  goods  unlawfully  taken,  or  other  deceits  practiced 
on  merchants. 

One  of  the  most  practiced  proctors  of  this  court  has  left  his  testi- 
mony: **That  since  the  great  Roman  senate,  so  famous  in  all  ages 
and  nations  as  that  they  might  be  called  jure  mh^m  orbis^  there 
hath  no  court  come  so  near  them,  in  state,  honor,  and  adjudication, 
as  this."  But,  by  the  16th  of  Charles  I,  it  was  enacted,  both  in 
respect  of  this  and  the  high  commission  court,  'Hhat  from  hence- 
forth no  court,  council,  or  place  of  judicature,  shall  be  erected, 
ordained,  constituted,  or  appointed,  which  shall  have,  use,  or  exer- 
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cise  the  same  or  like  jurisdiction  as  is  or  bath  been  used,  practiced, 
or  exercised/'  in  those  courts. 

But  the  statute  did  not  terminate  with  this.  The  patriot  leaders 
of  that  time,  reviewing  in  the  preamble  to  the  act  the  various  par- 
liamentary enactments  in  regard  to  the  legal  institutions  of  Eng- 
land, and  reciting  those  declarations  of  the  public  liberties  which 
had  extended  over  a  period  of  four  hundred  years,  proceeded  to  add 
another.  It  was  solemnly  enacted,  ^'that  neither  his  majesty,  nor 
his  privy  council,  have,  or  ought  to  have,  any  jurisdiction,  power, 
or  authority,  by  English  bill,  petition,  articles,  libel,  or  any  other 
arbitrary  whatsoever,  to  examine  or  draw  in  question,  determine, 
or  dispose  of  the  lands,  tenements,  hereditaments,  goods,  and  chat- 
tels, of  any  of  the  subjects  of  this  realm,  but  that  the  same  ought 
to  be  tried  and  determined  in  the  ordinary  courts  of  justice,  and  by 

the  ordinary  course  of  the  law." 
[  *  327  ]  *This  selection  of  a  few  sections  from  various  English 
statutes,  and  the  historical  facts  I  have  mentioned,  is  de- 
signed to  illustrate  the  intensity  and  duration  of  the  contest  which 
resulted  in  placing  the  judiciary  institutions  of  England  on  their 
existing  foundation.  In  the  midst  of  that  contest,  the  settlements 
were  formed  in  America  in  which  those  institutions  were  sucessfully 
planted. 

They  have  been  incorporated  into  the  constitution  of  the  United 
States,  and  prevail  from  the  Atlantic  ocean  to  the  Pacific,  and 
from  the  lakes  to  the  Gulf  of  Mexico.  These  statutes  show  how 
the  courts  martial,  ecclesiastical,  admiral,  and  courts  proceeding 
from  an  arbitrary  royal  authority,  were  either  limited  or  suppressed. 

The  inquiry  arises,  how  would  a  case  like  that  before  this  court 
have  been  decided  in  England,  either  at  the  period  of  the  declara- 
tion of  independence,  or  at  the  adoption  of  the  constitution  of 
the  United  States,  in  the  court  of  admiralty? 

In  1832  a  question  arose  in  that  court,  whether  a  cause  of  collis- 
ion, arising  between  steam  vessels  navigating  the  river  Humber,  a 
short  distance  from  the  sea,  within  the  ebb  and  flow  of  the  tide, 
within  the  port  of  Hull,  below  the  first  bridges,  when  the  tide 
was  three-fourths  flood,  was  cognizable  by  the  court.  The  judge 
of  the  admiralty,  an  exact  and  conscientious  judge,  answered: 
'* Since  the  statutes  of  Richard  II  and  of  Henry  IV,  it  has  been 
strictly  held  that  the  court  of  admiralty  cannot  exercise  jurisdiction 
in  civil  causes  arising  infra  corpus  comitatiLs/'  I  cite  this  opinion 
not  simply  as  evidence  of  the  law  in  1832,  but  also  as  affording 
authentic  evidence  of  the  historical  fact  it  enunciates.  (The  Public 
Opinion,  2  Hagg.  399.) 
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I  proceed  now  to  inquire  of  the  admiralty  jurisdiction  as  exer- 
cised by  the  courts  of  vice  admiralty  in  the  colonies  and  in  the 
United  States  before  the  adoption  of  the  constitution. 

The  jurisdiction  included  four  subjects,  and  a  separate  examina- 
tion of  each  title  of  jurisdiction  will  shed  light  upon  the  discussion. 
These  are — prize ;  breaches  of  the  acts  of  navigation,  revenue,  and 
trade ;  crimes  and  misdemeanors  on  the  high  seas ;  and  cases  of 
civil  and  maritime  jurisdiction. 

The  prize  jurisdiction  originated  in  a  special  commission  from  the 
king,  and  is  usually  conferred  at  the  commencement  of  hostilities, 
upon  the  admiral  and  his  subordinates.  It  is  a  part  of  the  ancient 
jurisdiction  of  the  court,  as  thus  derived.  Congress,  by  the  articles 
of  confederation,  were  authorized  to  appoint  courts  of  appeal  to 
determine  finally  upon  cases  of  that  kind,  and  no  doubt  has  ever 
been  expressed  that  this  branch  of  jurisdiction,  under  the 
constitution  and  acts  of  Congress  *since  the  adoption  of  [*328] 
the  constitution,  is  vested  in  the  district  courts  of  the  United  States. 
(The  Hunter,  I  Dod.  483 ;  Le  Coux  v.  Eden,  2  Doug.  613 ;  13 
How.  498;   2  Gall.  325;  ib.  20.) 

The  admiralty  court  of  Great  Britain  and  the  vice  admiralty 
courts  of  the  colonies  were  vested  with  jurisdiction  over  cases  for 
the  violation  of  a  series  of  statutes  for  the  regulation  of  trade  and 
revenue  in  the  colonies.  The  origin  and  extent  of  this  jurisdiction 
are  explained  in  the  case  of  the  Columbus,  decided  in  the  British 
admiralty  in  1789,  on  an  appeal  from  the  vice  admiralty  court  of 
Barbados.  The  learned  judge  of  that  court  said:  *'The  court  of 
admiralty  derives  no  jurisdiction  in  causes  of  revenue  from  the 
patent  of  the  judge,  or  from  the  ancient  customary  and  inherent 
jurisdiction  of  the  prerogative  of  the  crown,  in  the  person  of  its 
lord  high  admiral,  and  exercised  by  his  lieutenant.  Not  a  word 
is  mentioned  of  the  king's  revenue,  which  seems  to  have  been  en- 
tirely appropriated  to  the  court  of  exchequer,  which  is  both  a  court 
of  law  and  equity.  If,  therefore,  there  is  any  inherent  prerogative 
right  of  judging  of  seizures  upon  the  sea,  for  the  rights  and  dues 
of  the  crown,  whether  of  peace  or  of  war,  as  in  the  right  of  prize 
and  reprisal,  that  prerogative  jurisdiction  is  put  in  motion  by 
8f)ecial  commission  or  by  act  of  parliament.  The  first  statute  which 
places  judgment  of  revenue  in  the  plantations  with  the  courts  of 
admiralty,  is  the  1 2th  of  Charles  II,  ch.  18,  sec.  1,  which  act  has  been 
followed  by  subsequent  statutes.*'  This  lucid  opinion  has  not  been 
cited  in  any  previous  discussion  of  the  subject  in  this  court,  from 
the  fact  that  it  is  not  published  in  the  regular  series  of  the  admi- 
ralty reports.     (2  Coll.  Jur.  82 ;  2  Dod.  Adm.  R.  352.) 


444         SUPREME  COUKT  OF  THE  UNITED  STATES. 

The  Steamboat  Magnolia. 

By  an  act  of  the  22d  and  23d  Charles  II,  to  regulate  the  trade  of 
the  plantations,  suits  were  authorized  for  breaches  of  its  enact- 
ments '*in  the  court  of  the  high  admiral  of  England,  or  of  any 
of  his  vice  admirals,"  or  in  any  court  of  record.  The  acts  of  7th 
and  8th  of  William  III,  f)th  George  II,  4th,  5th,  6th,  "Ith,  and  8th, 
of  George  III,  confer  plenary  jurisdiction  upon  the  same  courts, 
in  cases  of  navigation,  trade,  and  revenue,  in  the  colonies,  and  the 
later  statutes  extend  their  authority  to  seizures  upon  the  land  as 
well  as  water.  The  reason  for  this  jurisdiction,  as  given  in  the 
acts  themselves,  and  as  repeated  by  British  writers,  is  not  creditable 
to  the  colonists ;  but,  as  Justice  Chase  has  assigned  in  this  court 
a  similar  reason  for  the  acts  of  Congress  on  the  same  subject,  no 
offense  can  be  taken  for  repeating  the  British  opinion.  Reeves,  in 
his  History  of  Navigation  and  Shipping,  says :  '*  The  laws  of  navi- 
gation were  nowhere  disobeyed  and  contemned  so  openly 
[  *  329  ]  as  in  *New  England;**  ''that,  in  minds  tempered  as 
theirs  were,  obedience  and  disobedience  were  much  the 
same  thing  to  the  interests  of  the  mother  country;"  *'that  the 
contraband  trade  was  carried  on  with  skill  and  courage;"  "that 
the  exclusion  of  all  but  native  subjects  of  Great  Britain  frona  serv- 
ing on  juries  afforded  no  corrective;"  ''that  for  the  purpose  of 
securing  the  execution  of  the  acts  of  trade  and  navigation,  the 
government  proceeded  to  institute  courts  of  admiralty,  and  to  ap- 
point persons  to  the  office  of  attorney  general  in  those  plantations 
where  such  courts  and  such  offices  had  never  before  been  known  ; 
and  from  this  time  there  seems  to  have  been  a  more  general  obedi- 
ence to  the  acts  of  trade  and  navigation."  (Reeves's  Hist.  79,  90; 
Stokes*s  Const.  Col.  360,  361.) 

The  first  of  these  acts  was  passed  when  the  colonial  settlements 
in  New  England  and  Virginia  were  in  their  infancy,  and  before 
those  in  the  remaining  colonies  had  been  fairly  commenced.  The 
jurisdiction  was  familiar  to  the  colonists,  and  these  acts  explain  the 
origin  of  the  clause  of  the  judiciary  act  of  1789  on  the  same  subject. 
The  judiciary  act  confers  on  the  district  court  "cognizance  of  all 
civil  causes  of  civil  and  maritime  jurisdiction,  including  all  seizures 
under  laws  of  impost,  navigation,  or  trade,  of  the  United  States, 
when  the  seizures  are  made  on  waters  which  are  navigable  from  the 
sea  by  vessels  o^ten  or  more  tons  burden,  within  their  respective 
districts,  as  well  as  upon  the  high  seas."  It  is  difficult  to  compre- 
hend on  what  principle  the  court  can  construe  the  grant  of  jurisdic- 
tion in  this  act  over  cases  of  seizure  under  the  law  of  impost  and 
trade  upon  navigable  waters,  to  an  extension  of  the  civil  jurisdic- 
tion of  the  admiralty  to  the  same  localities.     The  admiralty  juris- 
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diction,  in  cases  of  seizure,  is  a  special  jurisdiction,  not  belonging 
to  the  original  constitution  of  the  courts  of  admiralty,  and  this  act 
treats  it  as  such.  And  so  this  court,  until  the  revolution  in  its 
doctrines  in  these  latter  years,  uniformly  treated  it.  The  long  and 
painful  discussions  from  Delovio  v.  Boit  to  the  New  Jersey  Naviga- 
tion case,  are  without  meaning  on  any  other  hypothesis.  If  the 
jurisdiction  in  both  classes  of  cases  had  been  supposed  to  rest  on 
the  same  foundation,  the  whole  controversy  would  have  been  set- 
tled by  the  case  of  '*  La  Vengeance,"  reported  in  3  Dall.  297. 

The  civil  and  maritime  jurisdiction  of  the  vice  admiralty  courts 
extended  to  the  same  subjects  and  was  exercised  under  the  same 
limitations  in  the  colonies  as  in  Great  Britain.  '*  Upon  the  estab- 
lishment of  colonial  governments,"  says  a  learned  judge  of  one  of 
those  courts,  *'it  was  deemed  proper  to  invest  the  governors  with 
the  same  civil  and  maritime  jurisdiction  ;  and  therefore  it 
became  usual  for  the  lord  high  admiral  or  the  *  lords  [  *  330  ] 
comujissioners  to  grant  a  commission  of  vice  admiral  to 
them."  The  office  thus  conferred  on  the  governor  was  precisely 
the  same  with  that  of  the  vice  admirals  in  England,  and  was  con- 
fined to  that  civil  and  maritime  jurisdiction  which  was  the  origi- 
nal branch  of  his  authority.  (Stewart's  V.  Ad.  R.  394,  405.) 
These  courts  were  subordinate  to  the  admiralty  court  of  England, 

•  and,  until  the  late  reign  of  William  IV,  it  received  appeals  from 
them.  (1  Dod.  Adm.  R.  381.)  The  incompatibility  of  the  crimi- 
nal jurisdiction  of  the  admiral  on  the  high  seas  with  the  legal  con- 
stitution of  England,  was  declared  and  corrected  by  the  28  H.  VIII, 
ch.  15. 

Hawkins,  in  his  Pleas,  says  that,  it  being  inconsistent  with  the 
liberties  of  the  nation  that  any  man's  life  should  be  taken  away,  un- 
less by  the  judgment  of  his  peers  or  the  common  law  of  this  land, 
that  act  was  passed.      (1  Hawk.  PI.  251.)     And  the  same  princi- 

•  pie  is  embodied  in  the  constitution  of  the  United  States,  with  much 
enlargement ;  for  the  extension  of  the  admiralty  jurisdiction  under 
the  laws,  professedly  of  navigation  and  trade,  for  the  punishment 
of  offenses  and  misdemeanors,  in  the  reign  of  George  III,  was  a 
prominent  cause  of  the  American  revolution.  In  1708,  John  Ad- 
ams, the  Coke  of  the  revolution,  prepared  for  the  citizens  of  Boston 
instructions  to  their  representatives,  Otis,  Gushing,  Samuel  Adams, 
and  Hancock.  The  citizens  said  to  their  representatives,  that,  '*  next 
to  the  revenue  itself,  the  lat^  extensions  of  the  jurisdiction  of  the  ad- 
miralty are  our  greatest  grievance.  The  American  courts  of  admi- 
ralty seem  to  be  forming  by  degrees  into  a  system  that  is  to  over- 
turn our  constitution,  and  to  deprive  us  of  our  best  inheritance,  the 
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laws  of  the  land.  It  would  be  thought  in  England  a  dangerous 
innovation,  if  the  trial  of  any  matter  on  land  was  given  to  the 
admiralty.''  They  refer  to  the  statutes  passed  in  the  reign  of 
George  III,  and  declare  that  they  violate  Magna  Charta;  and  they 
conclude  by  an  earnest  recommendation  to  their  representatives, 
'*  by  every  legal  measure  to  endeavor  that  the  power  of  these  courts 
may  be  confined  to  their  proper  dement,  according  the  ancient  English 
statute^s;  and  that  they  petition  and  remonstrate  against  the  lat6 
extensions  of  their  jurisdictions,  and  they  doubt  not  that  the  other 
colonies  and  provinces,  who  suffer  with  them,  will  cheerfully  har- 
monize with  them  in  any  justifiable  measures  of  redress."  Other 
testimony  of  the  same  kind  might  he  adduced,  to  show  what  the 
opinions  of  the  colonists  were,  as  to  the  legitimate  extent  of  the 
admiralty  jurisdiction  in  the  colonies.  The  journals  of  the  first 
congress  (1774)  render  this  unnecessary.  They  are  replete  with 
proof  of  the  pervading  sentiment  in  the  British  colonies. 
[*33l]  *  That  congress  declare  that  **the  respective  colonies 
are  entitled  to  the  common  law  of  England,  and  to  the 
benefit  of  such  English  statutes  as  existed  at  the  time  of  the  coloni- 
zation, which  had  been  found  suitable  to  their  situation."  In  their 
f'lddress  setting  forth  the  cause  and  necessity  for  their  taking  up  of 
arms,  they  allege  that  statutes  have  been  passed  for  extending  the 
jurisdiction  of  courts  of  admiralty  beyond  their  ancient  limits.  In 
the  several  addresses  to  the  inhabitants  of  Great  Britain,  to  the 
people  of  the  colonies,  to  the  people  of  Ireland,  and  to  the  king, 
the  enlarged  authority  of  those  courts,  their  interCerence  with  the 
common-law  right  of  trial  by  jury,  and  their  offensive  use  of  the 
laws  and  course  of  proceeding  adopted  from  Roman  tyrants,  are 
distinctly  reprehended.     (1  Jour.  Congr.  16,  28,  32,  47,  101.) 

There  can  be  no  room  for  doubt  that  the  statesmen  and  jurists 
who  composed  the  congress  of  1774  regarded  the  limits  of  the 
courts  of  admiralty  as  settled  by  the  statutes  of  Richard  II,  Henry 
IV,  Henry  VIII,  and  the  early  acts  of  navigation  and  trade,  and 
that  the  enlargement  of  this  jurisdiction  was  such  a  wrong  as  to 
justify  a  resort  to  arms.  Their  declarations  bear  no  other  inter- 
pretation; and  the  admiralty  system  of  the  States  before  the  con- 
stitution was  administered  upon  this  opinion.  (Bee's  Adm.  R. 
419,  433;  1  Dall.  33.) 

Before  examining  the  constitutional  history  and  constitution  of 
the  United  States,  it  will  not  be  irrelevant  to  ascertain  the  origin 
of  the  courts  of  admiralty  in  France,  and  their  jurisdiction  at  the 
period  of  the  adoption  of  the  constitution.  The  admiral  was,  in 
France,  as  in  England,  a  great  feudatory,  with  the  seigniorul  privi- 
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lege  of  ftdministering  justice  by  judges  of  his  appointment.  There 
were  there,  as  in  England,  contests  with  other  oflScers  in  regard  to 
jurisdiction,  and  the  royal  authority  was  interposed  to  settle  them. 
In  1627,  the  office,  with  its  dignity  and  privileges,  was  abolished; 
in  1668,  it  was  revived  by  Louis  XIV,  and  conferred  upon  a  mem- 
ber of  the  royal  family ;  in  1791,  it  was  suppressed,  and  its  judicial 
establishment  disappeared  from  history,  other  courts  and  authori- 
ties being  established  to  perform  their  functions.  The  ordinances 
of  Louis  XIV  enlarged  and  defined  the  jurisdiction  of  the  courts  of 
the  admiral,  to  promote  the  convenience  of  commerce,  to  determine 
the  unsettled  jurisprudence  concerning  maritime  contracts,  to  define 
the  duties  of  seamen,  the  powers  of  the  officers,  and  to  provide  an 
adequate  police  for  the  ports,  harbors,  and  the  coasts  of  the  sea. 

Their  jurisdiction  extended  to  a  number  of  cases  of  contract  speci- 
fied in  the  ordinance,  and  conferred  the  ancient  jurisdiction  over 
piracies  and   thefts  at  sea,  the  desertion  of  crews,  and 
*  generally  of  all  crimes,  offenses,  and  trespasses,  com-  [  *  332  ] 
mitted  on  the  sea,  in  ports,  roadsteads,  and  havens,  and 
the  shores  within  the  ebb  and  flow  of  the  tide. 

The  police  and  navigation  of  the  rivers  of  France  were  not  placed 
under  the  admiralty,  but  were  regulated  by  other  officers  under 
other  ordinances.  Without  supposing  that  the  ordinances  of  Louis 
XIV  have  any  authority  on  this  subject,  it  is  yet  certain  that  a 
cause  of  collision  arising  upon  one  of  the  rivers  of  France  above  the 
ebb  and  flow  of  the  tide  was  not  cognizable  before  the  admiralty  of 
France,  in  1789,  or  for  centuries  previously. 

The  judicial  power  of  the  United  States  was  organized  to  com- 
prehend all  cases  that  might  properly  arise  under  the  constitution, 
laws,  and  treaties  of  the  United  States,  and,  in  addition,  cases  of 
which,  from  the  character  of  the  parties,  the  decision  might  involve 
the  peaqjB  and  harmony  of  the  Union.  This  principle  was  accepted 
without  dissent  among  the  framers  of  the  constitution.  The  clause 
"all  cases  of  admiralty  and  maritime  jurisdiction"  appears  in  the 
draught  of  the  constitution  imputed  to  Charles  Pinckney,  and  sub- 
mitted at  a  very  early  stage  of  the  session  of  the  convention.  It  ^ 
was  reported  by  the  committee  of  detail  in  their  first  report,  and 
was  adopted  without  debate.  In  one  of  the  sittings,  in  an  inci- 
dental discussion,  Mr.  .Wilson,  of  Pennsylvania,  remarked:  ^^That 
the  admiralty  jurisdiction  ought  to  be  given  wholly  to  the  national  gov- 
ernmentj  as  it  related  to  cases  not  within  the  jurisdiction  of  a  partic- 
idar  State,  and  to  a  scene  in  which  controversy  with  foreigners  loould 
he  most  likdy  to  happen,''  (2  Mad.  De,  799.)  No  other  observa- 
tion in  the  convention  illustrates  this  clause. 
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The  judiciary  claufie  is  expounded  in  the  numbers  of  the  Federalist, 
by  Alexander  Hamilton. 

He  says,  the  judicial  power  extends — 1st,  to  all  those  cases  which 
arise  out  of  the  laws  of  tlie  United  States,  passed  in  pursuance  of 
their  just  and  constitutional  powers  of  legislation;  2d,  to  all  those 
which  concern  the  execution  of  the  provisions  expressly  contained 
in  the  articles  of  union;  3d,  to  all  those  in  which  the  United 
States  are  a  party;  4th,  to  all  those  which  involve  the  peace  of  the 
confederacy,  whether  they  relate  to  the  intercourse  between  the 
United  States  and  foreign  nations,  or  to  that  between  the  States 
themselves;  5th,  to  ail  those  which  originate  on  the  high  seas, and 
are  of  admiralty  or  maritime  jurisdiction  ;  and,  lastly,  to  all  those 
in  which  the  State  tribunals  cannot  be  supposed  to  be  unbiased  and 
impartial. 

In  regard  to  the  5th  class,  he  says:  **The  naost  bigoted  idol- 
izers  of  State  authority  have  not  tlius  far  shown  a  disposition  to 
deny  the  national  judiciary  the  cognizance  of  maritime 
[*333]  *  causes.  These  so  generally  depend  on  the  laws  of  na- 
tions, and  so  commonly  affect  the  rights  of  foreigners, 
that  they  fall  within  the  considerations  relative  to  the  public  peace. 
The  most  important  of  them  are,  by  the  present  confederation, 
submitted  to  federal  jurisdiction." 

Similar  remarks  are  to  be  found  in  the  debates  in  various  of  the 
conventions  of  the  States  which  adopted  the  constitution,  as  inci- 
dentally occurring.  In  none  of  tlie  conventions  was  the  judiciary 
clause  of  the  constitution  considerately  examined,  except  in  Vir- 
ginia; and  in  the  convention  of  Virginia  no  objection  was  made  to 
this  clause.  Gov.  Randolph  said  there,  that  ^* cases  of  admiralty 
and  maritime  jurisdiction  cannot  with  proprietj^  be  vested  in  par- 
ticular State  courts.  As  our  national  tranquillity,  reputation,  and 
intercourse  with  foreign  nations,  may  be  affected  by  admiralty  de- 
cisions, as  they  ought  therefore  to  be  uniform,  and  as  there  can  be 
no  uniformity,  if  there  be  thirteen  distinct  independent  jurisdic- 
tions, the  jurisdiction  oughl  to  be  in  the  federal  judiciary."  Mr. 
Madison,  in  a  luminous  exposition  of  the  article,  expressed  a  simi- 
lar opinion.  He  said:  ^^Thc  same  reasons  supported  the  grant  of 
admiralty  jurisdiction  as  existed  in  the  grant  of  cognizance  of  causes 
affecting  ambassadors  and  foreign  ministers.".  ''As  our  intercourse 
with  i'oreign  nations  will  be  affected  i)y  decisions  of  this  kind,  they 
ought  to  be  uniform."  In  the  same  speech,  this  statesman  affirmed, 
that  alt  controversies  directly  between  citizen  and  citizen  will  still  re- 
main  with  the  local  courts.  And  after  the  constitution  was  adopted, 
we  find  Chief  Justice  Jay,  in  analyzing  the  judicial  power  of  the 
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United  States,  and  assigning  reasons  for  the  grant,  says  of  this  por- 
tion of  it,  ''because,  as  the  seas  are  the  joint  property  of  nations, 
whose  rights  and  privileges  relative  thereto  are  regulated  by  the 
law  of  nations  and  treaties,  such  cases  necessarily  belong  to  a  na- 
tional jurisdiction."  The  instance  jurisdiction  of  the  court,  now 
the  object  of  such  ambition  and  interest,  and  involving  questions 
80  threatening,  was  hardly  referred  to  by  the  friends  of  the  consti- 
tution, and  not  an  alarm  was  expressed  by  any  of  its  vigilant  and 
jealous  opponents.  The  prize  jurisdiction  of  the  court — that  which 
concerned  the  foreign  relations  of  the  Union  in  war  or  in  peace, 
and  which  is  so  intimately  related  to  the  honor  and  dignity  of  the 
country — was  in  the  minds  of  all  those  statesmen  who  referred  to 
the  subject. 

It  did  not  enter  the  imagination  of  any  opponent  of  the  constitu- 
tion to  conceive  that  a  jurisdiction  which  for  centuries  had  been 
sternly  repelled  from  the  body  of  any  county  could,  by  any  au- 
thority, artifice,  or  device,  assume  a  jurisdiction  through  the 
whole  extent  of  every  lake  and  water  course  within  the 
*  limits  of  the  United  States.  The  collision  described  in  [  *  334  ] 
the  libel  of  the  appellants  occurred  at  a  place  which  in 
1789  formed  a  part  of  the  State  of  Georgia,  Had  a  similar  cause 
then  arisen,  I  can  affirm  with  perfect  safety  that  not  an  individual 
member  of  any  convention,  whether  State  or  federal,  who  was  con- 
cerned in  the  making  or  the  ratifying  of  the  constitution,  would 
have  admitted  the  existence  of  an  admiralty  jurisdiction  over  the 
case.  Such  being  the  facts,  I  affirm  that  no  change  in  the  opinion 
of  men,  nor  in  the  condition  of  the  country," nor  any  apparent  ex- 
pediency, can  render  that  constitutional  which  those  who  made  the 
constitution  did  not  design  to  be  so. 

**  If  any  of  the  provisions  of  the  constitution  are  deemed  unjust," 
said  the  chief  justice,  in  Scott  v.  Sandford,  19  How.  393,  ''there 
is  a  mode  prescribed  in  the  instrument  itself  by  which  it  may  be 
amended;  but,  while  it  remains  unaltered,  it  must  be  construed  as 
it  was  understood  at  the  time  of  its  adoption.  It  is  not  only  the 
same  in  words,  but  the  same  in  meaning,  and  delegates  the  same 
powers  to  the  government,  and  secures  the  same  rights  and  privi- 
leges to  the  citizen;  and  as  long  as  it  continues  to  exist  in  its  pres- 
ent form,  it  speaks  not  only  in  the  same  words,  but  with  the  same 
meaning  with  which  it  spake  when  it  came  from  the  hands  of  its 
framers,  and  was  voted  on  and  adopted  by  the  people  of  the  United 
States." 

That  the  framers  of  the  constitution  designed  to  secure  to  the 
federal  government  a  plenary  control  over  all  maritime  questions 
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arising  in  their  intercourse  with  foreign  nations,  whether  of  peace 
or  war,  which  assumed  a  juridical  form  through  courts  of  its  own 
appointment,  is  more  than  probable  from  the  instrument  and  the 
contemporary  expositions  I  have  quoted.  This  was  the  primary 
and  designed  object  of  the  authors  of  the  constitution  in  granting 
this  jurisdiction.  It  is  likewise  probable  that  the  jurisdiction 
which  had  been  exercised  from  the  infancy  of  the  colonies  to  the 
reign  of  George  III,  by  courts  of  admiralty,  under  laws  of  naviga- 
tion, trade,  and  revenue,  was  considered  as  forming  a  legitimate 
branch  of  the  admiralty  jurisdiction.  Sucb  was  the  opinion  of  the 
first  congress  under  the  constitution,  and  it  has  been  confirmed  in 
this  court.  (3  Dall.  397 ;  2  Or.  405 ;  4  Cr.  443 ;  2  H.  210.)  If  the 
instance  jurisdiction  of  the  court  was  at  all  remembered,  the  rem- 
iniscence was  not  of  a  nature  to  create  alarm.  The  cases  for  its 
employment  were  few  and  defined.  Those  did  not  depend  upon 
any  purely  municipal  code,  nor  affect  any  question  of  public  or  po- 
litical interest.  They  related  for  the  most  part  to  transactions  at 
a  distance,  which  did  not  involve  the  interests  nor  attract  the  obser- 
vation of  any  considerable  class  of  persons.  No  one  could 
[  *  335  ]  imagine  that  this  jurisdiction,  *  by  the  interpretation  of 
those  who  were  to  exercise  it,  could  penetrate  wherever  a 
vessel  of  ten  tons  might  enter  within  any  of  the  States. 

The  question  arises,  what  are  the  power  and  jurisdiction  claimed 
for  the  courts  of  the  United  States  by  this  reversal  of  the  judgment 
of  the  district  court  of  Alabama? 

The  supreme  court  requires  that  court  to  take  cognizance  of  cases 
of  admiralty  and  maritime  jurisdiction  that  arise  on  lakes  and  on 
rivers,  as  if  they  were  high  seas.  Dunlap,  defining  the  constitu- 
tional jurisdiction  in  1835,  said,  that  ^^it  comprehends  all  maritime 
contracts,  torts,  and  injuries.  The  latter  branch  is  necessarily 
bounded  by  locality ;  the  former  extends  over  all  contracts,  when- 
soever they  may  be  made  and  executed,  or  whatever  may  be  the 
form  of  the  stipulation  which  relates  to  the  navigation,  business,  or 
commerce  of  the  sea."     (Dunlap's  Pr.  43.) 

This  was  the  broad  pretension  for  the  admiralty  set  up  by  Mr. 
Justice  Story,  in  Delovio  v,  Boit,  in  1816,  under  which  the  legal 
profession  and  this  court  staggered  for  thirty  years  before  being 
able  to  maintain  it.  The  definition  to  be  deduced  from  the  present 
decision  deprives  that  of  any  significance.  That  affords  no  descrip- 
tion of  the  subject. 

The  definition  under  this  decree,  if  carried  to  its  logical  extent, 
will  run  thus;  '^That  the  admiralty  and  maritime  jurisdiction  of- 
the  courts  of  the  United  States  extends  to  all  cases  of  contracts. 
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torts,  and  injuries,  which  arise  in  or  concern  the  navigation,  com- 
merce, or  business  of  citizens  of  the  United  States,  or  persons  com- 
morant  therein,  on  any  of  the  navigable  waters  of  the  world." 

I  proceed  now  to  examine  the  jurisprudence  of  the  courts  of  the 
United  States,  to  ascertain  the  various  stages  in  the  progress  to  the 
goal  which  has  been  to-day  attained.  The  tendency  of  opinion  in 
the  first  years  of  the  existence  of  the  Union  was  to  limit  the  admi- 
ralty jurisdiction  according  the  constitution  of  the  British  court  of 
admiralty.  Justice  Washington  so  declared  in  1806 ;  United  States 
V,  McGill,  4  Dall.  395;  and  his  learned  successor  maintained  the 
same  doctrine.     (Bald.  B.  544.) 

This  opinion  was  assailed  by  Justice  Story  in  Delovio  v,  Boit,  2 
Gall.  395,  in  the  year  1815. 

The  question  of  jurisdiction  arose  on  a  libel  founded  on  a  policy  of 
insurance,  and  the  jurisdiction  of  the  court  was  sustained.  I  believe 
I  express  a  general,  if  not  universal,  opinion  of  the  legal  profession, 
in  saying  that  this  judgment  was  erroneous.  I  understand  Justice 
Curtis  to  intimate  the  existence  of  such  an  opinion  in  the  Glouces- 
ter Insurance  Company  v.  Younger,  2  Curt.  B.  322. 

*  The  opinion  of  Justice  Story,  in  the  cause  of  Delovio  [  *  336  ] 
V.  Boit,  is  celebrated  for  its  research,  and  remarkable,  in 
my  opinion,  for  its  boldness  in  asserting  novel^  conclusions,  and  the 
facility  with  which  authentic  historical  evidence  that  contradicted 
them  is  disposed  of.  The  examination  of  the  English  authorities 
resulted  in  the  following  conclusions. 

In  the  construction  of  the  statutes  of  Bichard  II  and  Henry  IV, 
*'the  admiralty  has  uniformly  and  unihout  hesitation^"  he  says, 
'^  maintained  that  they  were  never  intended  to  abridge  or  restrain 
the  rightful  jurisdiction  of  the  court ;  that  they  meant  to  take  away 
any  pretense  of  entertaining  suits  upon  contracts  arising  wholly 
upon  land,  and  referring  solely  to  terrene  affairs ;  and  upon  torts  or 
injuries  which,  though  arising  in  ports,  were  not  done  within  the 
ebb  and  flow  of  the  tide ;  and  that  the  language  of  those  statutes,  as 
well  as  the  manifest  object  thereof,  as  stated  in  the  preamble,  and 
in  the  petitions  on  which  they  were  founded,  is  fully  satisfied  by 
this  exposition.  So  that,  consistently  with  the  statutes,  the  admi- 
ralty may  still  exercise  jurisdiction :  1 .  Over  torts  and  injuries  upon 
the  high  seas,  and  in  ports  within  the  ebb  and  flow  of  the  tide,  and 
in  great  streams  below  the  first  bridges;  2.  Over  all  maritime  con- 
tracts arising  at  home  or  abroad;  3.  Over  matters  of  prize  and  its 
incidents."  In  regard  to  the  conclusions  of  the  courts  of  common 
law  he  says: 

That  the  common-law  interpretation  of  these  statutes  abridges 
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the  jurisdiction  to  things  wholly  done  on. the  sea.  2.  That  the 
Gommon-law  interpretation  of  these  statutes  is  indefensible  upoa 
principle,  and  the  decisions  founded  npon  it  are  inconsistent  and 
unsatisfactory.  3.  That  the  interpretation  of  the  same  statutes 
does  not  abridge  any  of  its  ancient  jurisdiction,  but  leaves  to  it 
cognizance  of  all  maritime  contracts,  torts,  injuries,  and  offenses 
upon  the  high  seas,  and  in  ports  as  far  as  the  ebb  and  flow  of  the 
tide.  4.  That  this  is  the  true  limit  of  the  admiralty  jurisdiction, 
on  principle.  In  regard  to  the  case  of  the  collision  between  ships 
and  steamboats,  we  have  the  authoritative  declaration  of  the  judge 
of  the  admiralty.  I  have  cited  it  to  show  that  this  statement  of  the 
English  law  is  not  accurate.  And  Sir  John  Nicholl,  in  the  same 
court,  in  3  Hagg.  257,  283,  differs  materially  from  other  portions 
of  the  same  statement.  It  may  be  true,  that  the  English  court  of 
admiralty,  with  the  approbation  of  the  king,  took  cognizance  of 
causes  arising  within  the  limits  of  England,  in  despite  of  the  pro- 
hibition by  parliament.  But  the  great  charter,  and  other  statutes 
of  importance  to  the  liberties  of  the  realm,  were  also  violated  by 

the  same  authority.  It  is  also  true  that  the  twelve  judges 
[  *  337  ]  of  England,  and  the  attorney  *  general,  in  the  presence 

of  the  king  and  the  privy  council,  after  solemn  debate,  in 
1632;  signed  an  agreement  to  concede  to  the  admiralty  a  larger 
jurisdiction.  But  such  an  act  was  illegal,  and  by  the  judges  extra- 
judicial. Ten  of  those  judges,  four  years  later,  presided  in  the  case 
against  Hampden  for  ship  money;  the  attorney  general  was  the 
inventor  of  the  writ  for  its  levy ;  the  privy  council  was  that  which 
Strafford  and  Laud  had  organized  to  rule  England  without  a  par- 
lianient,  and  which  was  made  hateful  by  its  arbitrary  and  violent 
proceedings.  And  the  contract  itself  was  denounced  as  unconstitu* 
tional  by  Lord  Coke,  who,  but  a  few  years  before,  had  prepared  the 
petition  of  right  in  which  the  legal  constitution  of  England  was 
embodied.  For  all  contracts,  pleas,  and  quarrels,  made  and  done 
upon  a  river,  haven,  or  creek,  within  the  realm  of  England,  he 
said,  ^Hhe  admiral,  without  question,  hath  not  jurisdiction,  for 
then  he  should  hold  plea  of  things  done  within  the  body  of  the 
county,  which  are  triable  by  verdict  of  twelve  men,  and  merely  de- 
terminable by  the  common  law,  and  not  within  the  admiralty  and 
by  the  civil  law ;  for  that  were  to  change  and  alter  the  law  in  such 
cases.''  (4  Co.  Inst.  135.)  And  finally,  in  1640,  to  close  the  door 
upon  all  such  attempts  of  the  king  and  his  privy  council,  the  fifth 
section  of  the  act  **For  the  regulating  of  the  privy  council,  and  for 
taking  away  the  court  commonly  called  the  star  chamber,"  which 
I  have  already  quoted,  was  adopted. 
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The  great  and  controlling  question  of  contest  in  this  long  period 
of  contest  was  as  to  the  supremacy  of  the  parliament,  and  a  very 
important  form  of  that  question  related  to  its  organization  of  the 
courts  and  its  regulation  of  their  jurisdiction.  When  the  supre- 
macy of  parliament  had  been  established  by  the  revolution,  its  en- 
actments which  had  defined  the  constitutional  limits  of  the  courts 
of  judicature  were  no  longer  opposed  or  contradicted.  The  error 
of  the  opinion  in  Delovio  v.  Boit,  on  this  subject,  in  my  judgment j 
consists  in  its  adoption  of  the  harsh  and  acrimonious  censures  of 
discarded  and  discomfited  civilians  on  the  conduct  of  the  great 
patriots  of  England,  whose  courage,  sagacity,  and  patriotism,  se- 
cured the  rights  of  her  people,  as  any  evidence  of  historical  facts. 

But  the  royal  ordinances  of  Louis  XIV  unquestionably  afford 
that  support  to  the  decision  and  opinion  in  that  case  which  cannot 
be  found  in  the  English  law.  The  policy  of  insurance  is  enumer- 
ated among  the  contracts  submitted  to  the  French  courts  of  admi- 
ralty, and  the  formulary  in  which  the  jurisdiction  as  to  torts  and 
offenses  is  expressed  in  the  opinion  is  a  free  translation  from  the 
French  ordinances.  I  refer  to  the  opinion  in  the  case  of 
Delovio  V.  Boit,  as  the  first  and  most  complete  *  exposition  [  *  338  ] 
of  the  system  which  its  author  afterwards  introduced  as 
the  doctrine  of  the  court,  in  the  Thomas  Jefferson,  in  1825  ;  Or- 
leans V,  Phoebus,  in  1837;  and  Coombs's  case,  in  1838;  and  which 
was  more  fully  sanctioned  in  the  opinions  of  the  court  in  subse- 
quent cases ;  and  because  he  defends  in  that  opinion  the  jurisdiction 
of  the  admiralty  upon  grounds  which  are  not  to  be  reconciled  with 
the  opinion  of  the  court  in  the  present  cause. 

In  the  Steamboat  Orleans  v.  Phoebus,  11  Pet.  173,  decided  in 
1835,  the  court  say:  "  The  true  test  of  jurisdiction  is,  whether  the 
vessel  be  engaged  substantially  in  maritime  navigation,  or  in  inte- 
rior navigation  and  trade,  not  on  tide  waters.  In  the  latter  case 
there  is  no  jurisdiction."  In  the  United  States  r.  Coombs,  12  Pet. 
73,  the  direct  question  arose  as  to  the  limits  of  this  jurisdiction. 
The  court  answers,  as  in  former  cases,  ''that  in  cases  purely  de- 
pendent upon  the  locality  of  the  act  done,  it  is  limited  to  the  sea 
and  to  tide  waters  as  far  as  the  tide  flows ;  and  that  it  does  not 
reach  beyond  high- water  mark.  It  is  the  doctrine  repeatedly  as- 
serted by  this  court,  and  we  see  no  reason  to  depart  from  it."  In 
Waring  v.  Clark,  5  How.  441,  the  same  question  was  again  con- 
sidered by  the  court.  The  claimants  of  the  largest  extent  of  jnrifp- 
diction  for  the  court  expressed  their  opinion  through  Mr.  Justice 
Wayne.  He  cited  the  former  decisions  with  approbation,  and  said 
that  the  question  was  no  longer  open  in  the  court ;  ^'  that  it  was 
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res  judicata  ia  this  court/'  Again,  in  1848,  Mr.  Justice  Nelson, 
expressing  the  views  of  the  four  judges  who  concurred  with  Jus- 
tice Wayne  in  the  former  case,  (New  Jersey  Steam  Navigation 
Company  v.  Merchants'  Bank,  6  How.  344,)  disclaimed  jurisdic- 
tion over  ^^ contracts  growing  out  of  the  purely  internal  commerce 
of  the  State,  as  well  as  commerce  beyond  tide  waters,"  stating 
that  "they  are  generally  domestic  in  their  origin  and  operation, 
and  could  hardly  have  been  intended  to  be  drawn  within  the  cogni- 
zance of  the  federal  courts."  I  think  it  is  manifest,  that  had  the 
case  before  the  court  been  produced  before  it  ten  years  ago,  it  would 
have  been  unanimously  dismissed  for  the  want  of  jurisdiction.  From 
the  decision  in  the  Thomas  Jefferson,  in  1825,  to  that  of  the  New 
Jersey  Navigation  Company  v.  The  Merchants'  Bank,  in  1848,  two 
generations  of  judges  have  agreed  to  doctrines  wholly  irreconcilable 
with  the  judgment  now  given. 

In  1851,  the  case  of  the  Genesee  Chief  v.  Fitzhugh,  12  How. 
443,  came  before  the  court.  It  was  a  cause  of  collision  between 
steamboats  navigating  Lake  Ontario,  and  engaged  in  the  com- 
merce of  different  States.  The  district  court  exercised  jurisdiction 
under  the  act  of  February,  1845,  (6  Stat  at  L.  726,) 
[  *  339  ]  *  which  provided  for  such  cases  on  the  lakes,  and  naviga- 
ble waters  connected  with  them^  in  the  same  manner  as 
if  the  same  vessels  had  been  employed  in  navigating  the  high  seas 
or  on  tide  waters  within  the  admiralty  jurisdiction,  with  a  proviso 
that  all  the  issues  of  fact  might  be  tried  by  a  jury. 

The  court  decided  that  the  act  was  not  a  regulation  of  com- 
merce between  the  States^  and  that  the  jurisdiction  conferred  on 
the  district  court  could  not  be  sustained  as  a  regulation  of  com- 
merce among  the  States^  and  the  judicial  power  of  the  United 
States  could  not  be  extended  by  such  legislation.  The  court, 
after  this  sound  constitutional  argument,  proceed  to  say:  ^'If  the 
meaning  of  these  terms  in  the  constitution  was  now  for  the  first 
time  brought  before  this  court,  there  could,  we  think,  be  no  hesita- 
tion in  saying  that  the  lakes  and  their  connecting  waters  were 
embraced  in  them.  These  lakes  are,  in  truth,  inland  seas.  Dif- 
ferent States  border  on  them  on  one  side,  and  a  foreign  nation  on 
the  other  ;  a  great  and  growing  commerce  between  different  States 
and  a  foreign  nation,  which  is  subject  to  all  the  interests  and 
hazards  that  attend  commerce  on  the  ocean.  Hostile  fleets  have 
encountered  in  them,  and  prizes  have  been  made;  and  every  reason 
which  exists  for  the  grant  of  admiralty  jurisdiction  to  the  general 
government  on  the  Atlantic  seas,  applies  with  equal  force  to  the 
lakes.     There  is  an  equal  necessity  for  the  instance  power,  and  for 
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the  prize  power  of  the  admiralty  court  to  administer  admiralty  law ; 
and  if  the  one  cannot  be  established,  neither  can  be  the  other." 

All  the  considerations  mentioned  in  this  argument  applied  to  the 
Mississippi  river  in  1789,  and  some  of  them  do  at  this  time. 

I  have  stated  the  entire  argument  of  the  court  upon  the  precise 
question,  whether  the  court  had  jurisdiction  of  the  cause  for  dam- 
age in  that  locality.  The  court  say,  "  the  only  objection  made  to  the 
jurisdiction  is,  that  there  is  no  tide  in  the  lakes,  or  the  waters  con- 
necting them;  and  it  is  said  that  the  admiralty  and  maritime 
jurisdiction,  as  known  and  understood  in  England  and  this  country 
at  the  time  the  constitution  was  adopted,  was  confined  to  the  ebb 
and  flow  of  the  tide."  The  chief  justice  combats  this  objection  to 
the  jurisdiction  of  the  court  in  that  cause,  and  pronounces  for  the 
court  that  tide  does  not  form  the  criterion  of  jurisdiction.  In 
my  opinion,  the  argument  of  the  court  in  favor  of  jurisdiction  is 
imposing;  and  also  that  the  objection  taken  by  the  appellants, 
as  reported  in  the  opinion,  does 'not  embody  the  strength, of  the 
objection  to  the  jurisdiction.  To  ascertain  the  scope  of  the  opinion, 
it  is  necessary  to  examine  the  argument  of  the  court,  and  the  worth 
of  the  objection  taken  to  the  jurisdiction  and  combated. 

*The  lakes  are  certainly  not  seas  according  to  the  sig-  [  *340] 
nification  of  that  word  in  the  law  of  nations  or  the  admi- 
ral's commission.  They  are  not  common  highways  for  all  nations, 
open  to  the  ships  of  all,  and  exempted  from  the  municipal  regulation 
and  control  of  any.  The  sovereignty  over  them  belongs  to  the 
riparian  proprietors,  in  the  same  manner  as  over  the  Rhine  or  Rio 
Grande  rivers;  and  the  American  States  and  British  queen  have 
respectively  courts  to  administer  their  laws  within  the  limits  of 
their  several  titles,  to  the  middle  of  the  lakes,  against  those  who 
may  offend  against  them.  The  jurisdiction  of  the  court  of  admi- 
ralty cannot  be  supported  upon  the  lakes  as  seas.  But  the  lakes 
form  an  external  maritime  boundary  of  the  United  States,  and  are 
a  commercial  highway,  which  by  treaty  is  common  to  inhabitants 
of  the  two  maritime  and  commercial  countries  whose  possessions 
border  them.  The  commerce  of  these  countries  is  great  and  grow- 
ing, and  exposed  to  depredation;  and  in  the  absence  of  a  navy, 
and  without  defined  boundaries,  the  police  of  the  States  on  this 
exposed  frontier  may  be  insufficient  for  the  protection  of  the  interests 
of  the  Union.  I  shall  not  inquire  whether  these  considerations, 
or  those  among  them  which  are  applicable  to  the  river  Mississippi, 
authorized  the  decisions  in  the  Genesee  Chief  t;.  Fitzhugh,  12  How., 
and  Fritz  v.  Bull,  12  How.  466;  Walsh  v.  Rogers,  13  How.  283. 
I  have  yielded  to  the  principle  of  stare  decisis^  and  have  applied 
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the  decisions  as  I  found  them  when  I  came  into  this  court.  But 
not  one  of  these  considerations  has  any  application  to  the  case 
before  this  court.  The  Alabama  river  is  not  an  inland  sea.  Its 
navigation  was  not  open  to  a  single  foreign  vessel  when  this  collis- 
ion took  place.  No  port  had  been  established  on  it  by  the  author- 
ity of  congress.  The  commerce  that  passes  over  it  consists  mainly 
of  the  products  of  the  State,  and  the  objects  received  in  exchange, 
at  the  only  seaport  of  the  State.  For  its  whole  length  it  is  subject 
to  the  same  State  government,  and  its  police  does  not  involve  a 
necessity  for  a  navy. 

The  objection  noticed  in  the  opinion  of  the  court  in  the  Genesee 
Chief,  as  opposed  in  the  argument  against  the  jurisdiction  of  the 
court,  I  have  said  does  not  meet  the  force  of  the  adversary  opinion. 
In  France,  the  domain  of  the  admiral  was  limited  to  the  sea,  its 
coasts,  ports,  havens,  and  shores  to  the  high-water  mark,  and  his 
seignioral  right  to  dispense  justice  was  confined  to  his  domain. 
The  contest  there  was  as  to  the  extent  of  rival  seigniories.  But  in 
Great  Britain  the  contest  had  a  more  profound  significance  than  is 
to  be  found  in  a  controversv  merely  between  rival  feudatories. 

The  admiral's  jurisdiction  there  had  no  relation  to  the 
[*341]  *  saltness  or  freshness  of  the  waters,  nor  whether  the 
rivers  were  public  or  private,  navigable  or  floatable.  The 
question  was,  whether  Englishmen  should  be  governed  by  English 
laws,  or  '*  whether  contracts,  pleas,  and  quarrels,  should  be  drawn 
ad  aliud  examen,  and  be  sentenced  per  cdiam  legem."  The  Eng- 
lish commons  abhorred  the  summary  jurisdiction  of  the  courts  of 
civil  law,  their  private  examination  of  witnesses,  their  rejection  of 
a  jury  of  the  vicinage,  the  discretion  they  allowed  to  the  judge, 
and  their  foreign  code.  They  erected  a  barrier  of  penal  statutes 
to  exclude  them  from  the  body  of  any  county,  either  on  land  or 
water. 

The  people  of  the  several  States  have  retained  the  popular  element 
of  the  judicial  administration  of  England,  and  the  attachment 
of  her  people  to  the  institutions  of  local  self-government.  In  Alar- 
bama,  the  **  trial  by  jury  is  preserved  inviolate,"  that  being  re- 
garded as  ''an  essential  principle  of  liberty  and  free  government." 
In  the  court  of  admiralty  the  people  have  no  place  as  jurors,  A 
single  judge,  deriving  his  appointment  from  an  independent  govern- 
ment, administers  in  that  court  a  code  which  a  federal  judge  has 
described  as  '^  resting  upon  tlie  general  principles  of  maritime  law, 
and  that  it  is  not  competent  to  the  States,  by  any  local  legislation, 
to  enlarge,  or  limit,  or  narrow  it."  (2  Story  R.  456.) 

If  the  principle  of  this  decree  is  carried  to  its  logical  extent,  all 
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cases  arising  in  the  transportation  of  property  or  persons  from  the 
towns  and  landing  places  of  the  different  States,  to  other  towns 
and  landing  places,  whether  in  or  out  of  the  State ;  all  cases 
of  tort  or  damage  arising  in  the  navigation  of  the  internal  waters, 
whether  involving  the  security  of  persons  or  title  to  property,  in 
either;  all  cases  of  supply  to  those  engaged  in  the  navigation,  not 
to  enumerate  others,  will  be  cognizable  in  the  district  courts  of  the 
United  States.  If  the  dogma  of  judges  in  regard  to  the  system  of 
laws  to  be  administered  prevails,  then  this  whole  class  of  cases 
may  be  drawn  ad  aliud  examen,  and  placed  under  the  dominion  of 
a  foreign  code,  whether  they  arise  amony  citizens  or  others.  The 
States  are  deprived  of  the  power  to  mould  their  own  laws  in  respect 
of  persons  and  things  within  their  limits,  and  which  are  appropri- 
ately subject  to  their  sovereignty.  The  right  of  the  people  to  self- 
government  is  thus  abridged — abridged  to  t/ie  precise  extent,  that 
a  judge  appointed  by  another  government  may  impose  a  law,  not 
sanctioned  by  the  representatives  or  agents  of  the  people,  upon  the 
citizens  of  the  State.  Thus  the  contest  here  assumes  the  same  sig- 
nificance as  in  Great  Britain,  and,  in  its  last  analysis,  involves  the 
question  of  the  right  of  the  people  to  determine  their  own 
laws  and  legal  institutions.  And  surely  this  *  objection  to  [  *  342  ] 
the  decree  is  independent  of  any  consideration  whether 
the  river  is  subject  to  tides,  or  is  navigable  from  the  sea. 

This  decree  derives  no  strength  from  the  legislation  of  congress, 
but  a  strong  argument  is  to  be  deduced  from  the  act  of  1845  in 
opposition  to  it.  The  learned  author  of  the  opinion  in  Delovio  v, 
Boit,  and  in  the  case  of  the  Thomas  Jefferson,  (Justice  Story,)  has 
the  reputation  of  being  the  author  of  the  act.  He  proposed  to 
bring  under  the  judicial  administration  of  the  United  States,  cases 
that  did  not  belong  to  the  jurisdiction  of  the  admiralty  under  the 
authoritative  exposition  of  the  constitution  by  this  court.  The 
first  suggestion  of  the  feasibility  of  such  a  law  is  to  be  found  in 
the  opinion  given  in  the  case  of  the  Thomas  Jefferson,  in  1825, 
and  is  enough  to  relieve  this  court  from  the  imputation  of  having 
decided  that  case  without  a  proper  appreciation  of  the  magnitude  of 
the  question. 

The  act  of  1845  involves  the  admission,  that  cases  arising  on 
waters  within  the  limits  of  the  United  States  other  than  tide  waters 
were  cases  at  common  law,  and  that  a  jury,  under  the  seventh 
amendment  of  the  constitution,  must  be  preserved.  It  was  framed 
on  the  hypothesis  that  congress  might  increase  the  judicial  power  of 
the  United  States,  so  as  to  comprise  all  cases  arising  on,  or  which 
related  to,  any  subject  to  which  its  legislation  extended.     It  is 
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apparent  that  this  court  in  1847,  and  afterwards  in  1848,  when  the 
suits  of  Waring  v.  Clark,  and  the  New  Jersey  Navigation  Co.  v. 
The  Merchants'  Bank,  were  so  elaborately  discussed,  were  wholly 
unconscious  of  the  fact  that  this  act  contained  a  recognition  of  any 
jurisdiction  in  admiralty,  additional  to  what  had  been  previously 
exercised. 

The  only  inference  that  can  be  drawn  properly  from  the  act  of 
1845,  in  my  opinion,  is,  that  congress  recognized  the  limit  that  the 
decisions  in  the  earlier  cases  in  this  court  had  established  for  the 
admiralty  and  maritime  jurisdiction,  and  its  own  incapacity  to 
confer  a  more  enlarged  jurisdiction  of  that  kind. 

I  have  performed  my  duty,  in  my  opinion,  in  expressing  at  large 
my  convictions  on  the  subject  of  the  powers  of  the  courts  of  the 
United  States  under  the  clause  of  the  constitution  I  have  considered. 

There  have  been  cases,  since  I  came  into  this  court,  involving 
the  jurisdiction  of  the  court  on  the  seas  and  their  tide  waters,  the 
lakes,  and  the  Mississippi  river.  I  have  applied  the  law  as  settled 
in  previous  decisions,  in  deference  to  the  principle  of  stare  decisis^ 
without  opposing  any  objection — though  in  a  portion  of  those  decis- 
ions the  reasons  of  the  court  did  not  satisfy  my  own  judgment.  I 
consider  that  the  present  case  carries  the  jurisdiction  to  an  incalcu- 
lable extent  beyond  any  other,  and  all  others,  that  have 
[  *  343  ]  heretofore  been  pronounced,  *  and  that  it  must  create  a 
revolution  in  the  admiralty  administration  of  the  courts 
of  the  United  States;  that  the  change  will  produce  heart-burning 
and  discontent,  and  involve  collisions  with  State  legislatures  and 
State  jurisdictions.  And,  finally,  it  is  a  violation  of  the  rights 
reserved  in  the  constitution  of  the  United  States  to  the  States  and 
the  people. 


Timothy  S.  Goodman,  Plaintiff  in  Error,  v.  John  Simonds. 

20  H.  343. 
Negotiable  Paper — Pukchase  for  Value. 

1.  The  surrender  of  collateral  security  and  an  extension  of  time  on  an  existing  indebt- 
edness is  a  good  consideration  for  the  delivery  of  new  collaterals  not  overdue. 

2.  If  a  party,  intending  to  accommodate  another,  signs  his  name  to  a  blank  paper,  he 
authorizes  the  other  to  fill  up  the  blank,  and  is  bound  by  his  act  in  so  doing. 

3.  A  party  who  acquires  such  paper  for  value,  in  the  usual  course  of  business,  is  not 
affected  by  any  equities  between  the  original  parties,  if  taken  before  its  maturity,  and 
without  knowledge  of  these  equities. 

4.  It  IB  no  defense  to  a  suit  by  the  bolder  that  he  might,  with  reasonable  diligence  or 
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care,  have  ascertained  that  there  was  a  just  defense  to  the  paper,  as  between  the  orig- 
inal parties,  nor  that  there  were  circumstances  to  put  him  on  the  inquiry. 

This  is  a  writ  of  error  to  the  circuit  court  for  the  district  of  Mis- 
souri, and  the  case  is  very  fully  stated  in  the  opinion. 

Mr.  Pugh,  for  plaintiff  in  error. 

Mr,  Geyer^  for  defendant. 

*  Mr.  Justice  Clifford  delivered  the  opinion  of  the  court.  [  *  356  ] 
This  was  a  writ  of  error  to  the  circuit  court  of  the  United 
States  for  the  district  of  Missouri. 

Timothy  S.  Goodman,  a  citizen  of  the  State  of  Ohio,  complained 
in  the  court  below  of  John  Simonds,  a  citizen  of  the  State  of  Mis- 
souri, in  a  plea  of  trespass  on  the  case  upon  promises.  The  decla- 
ration was  filed  on  the  first  day  of  March,  1854.  It  contained  two 
counts — one  upon  a  bill  of  exchange,  and  the  other  upon  an  account 
stated.  At  the  April  term  following,  the  defendant  appeared  and 
pleaded  the  general  issue,  which  was  joined,  and  several  special 
pleas  in  bar  of  the  action.  The  special  pleas  were  held  bad  on 
demurrer,  and  at  the  October  term,  1855,  the  parties  went  to  trial 
on  the  general  issue.  Robert  M.  Nesbit,  a  witness  called  for  the 
plaintiff,  testified  that  he  was  a  notary  public  of  the  county  of  St. 
Louis;  and  that,  as  such,  on  the  fifteenth  day  of  January,  1848, 
he  presented  the  bill  in  suit  for  payment  to  John  Simonds,  the 
acceptor,  who  refused  to  pay  it,  and  that  he  afterwards  gave  due 
notice  of  the  presentment  and  refusal  to  both  endorsers.  And  the 
witness  further  testified,  that  he  was  well  acquainted  with  the  sig- 
natures of  all  the  parties  to  the  bill,  except  that  of  the  drawer,  and 
that  they  were  genuine.  Whereupon  the  plaintiff  read  in  evidence 
the  bill  of  exchange  described  in  the  first  count  of  the  declaration, 
together  with  the  endorsements  thereon,  as  they  appear  in  the 
record.  W.  Nesbit  &  Co.  were  merely  nominal  hold- 
*  ers  of  the  bill,  never  having  had  any  interest  in  it,  and  [  *  357  ] 
only  endorsed  it  to  the  plaintiff  for  the  greater  convenience 
in  bringing  the  suit.  Evidence  was  then  introduced  on  the  part  of 
the  defendant,  exhibiting  substantially  the  following  state  of  facts: 
On  the  twenty-first  day  of  June,  1847,  the  defendant  addressed  a 
letter  to  Wallace  Sigerson,  who  resided  at  Cincinnati,  informing 
him  that  he  wished  to  avail  himself  of  banking  facilities  in  that 
place,  to  carry  on  certain  business,  in  which  he  and  John  Sigerson 
had  determined  to  engage,  and  asking  his  assistance,  as  a  corre- 
spondent, to  negotiate  discounts,  enclosing  at  the  same  time  his 
letter  of  credit  for  ten  thousand  dollars^  and  two  bills  of  exchange^ 
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each  (or  the  sum  of  five  thousand  dollars,  and  suggesting  in  the 
same  letter  that  they  should  require  some  twenty  to  twenty-five 
thousand  dollars  during  the  next  four  or  five  months,  in  sums  of 
about  five  thousand  dollars,  as  the  same  could  be  used  from  time  to 
time.     In  the  same  letter  also  he  instructed  his  correspondent  to 
negotiate  five  thousand  dollars  Iramediatefly,  authorizing  him  to  use 
for  thut  purpose  either  the  letter  of  credit  or  the  bills  of  exchange. 
When  those  bills  were  transmitted  to  Cincinnati,  they  were  in 
all  respects  perfect  bills  of  exchangp,  except  that  the  name  of  the 
drawer  was  wanting,  and  they  were  without  date.     They  were  both 
made  payable  to  the  order  of  John  Sigerson,  and  by  him  endorsed 
in  blank,  and  were  accepted  by  the  defendant.     Soon  after  their 
receipt,  Wallace  Sigerson,  as  drawer,  procured  one  of  the  bills  to 
be  discounted  according  to  his  instructions,  and  remitted  the  pro- 
ceeds, or  a  part  thereof,  to  the  defendant;  and  it  also  appeared 
that,  during  that  season,  he  procured  other  bills  of  the  same  kind, 
to  be  discounted  for  the  same  parties,  to  the  amount  of  twenty-five 
thousand  dollars.     The  other  bill  forwarded  at  the  time  is  the  one 
now  in  suit.     Wallace  Sigerson  had  also  large  transactions  of  his 
own,  the  same  season,  amounting  to  four  hundred  thousand  dollars. 
Many  of  his  own  transactions  were  with  his  brother,  John  Sigerson, 
who  was  the  payee  and  endorser  of  this  bill,  and  was  jointly  engaged 
in  the  same  business  with  the  defendant.  '  He  and  his  brother  inter- 
changed accommodation  paper,  and  some  of  their  acceptances  were 
regularly  discounted  in  bank,  and  it  did  not  appear  that  any  com- 
plaint was  made,  either  by  the  acceptor  or  endorser,  that  this  bill 
had  not  been  accounted  for  or  returned.     There  were  dealings,  also, 
the  same  season,  between  T.  S.  Goodman  &  Co.  and  Wallace  Sig- 
•  erson.    They  made  a  settlement  on  the  twelfth  day  of  October,  1847, 
when  it  was  ascertained  that  the  amount  due  to  T.  S.  Goodman  & 
Co.  was  about  five  thousand  six  hundred  doHars,  arising  princi- 
pally from  notes  discounted,  secured  by  bills  of  exchange 
[  *  358  ]  as  collaterals,  on.  which  nothing  *  had  been  realized.     At 
the  settlement,  the  debt  was  divided  into  two  notes,  one 
having  sixty  and  the  other  seventy-five  days  to  run ;  and  Wallace 
Sigerson  testified  that  he  gave  his  two  notes  in  payment  of  the 
debt,  and  left  this  bill  as  collateral  security  to  the  notes,  fixing  the 
dates  so  that  the  notes  would  mature  twelve  or  fifteen  days  before 
the  bill.     Two  drafts  on  Ravisess,  Bulock  &  Co.,  previously  held 
as  collaterals,  were  embraced  in  the  settlement,  and  formed  a  ^lart 
of  the  indebtedness  for  which  the  notes  were  given ;  and  McDonald, 
who  was  the  book-keeper  of  the  plaintiff's  firm,  and  a  witness  for 
the  defendant,  testified  he  knew  of  no  other  collateral  security  than 
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this  bill,  which  the  firm  held  for  those  notes.  It  would  seem, 
therefore,  that  all  the  prior  collaterals  were  surrendered  to  the 
defendant  at  the  settlement.  There  is  some  confusion,  and  perhaps 
uncertainty,  in  the  evidence  reported,  respecting  the  history  of  the 
bill  from  the  time  it  went  into  the  possession  of  Wallace  Sigerson 
till  it  was  thus  placed  in  the  hands  of  T.  S.  Goodman  &  Co.^  as 
collateral  security  to  the  above-mentioned  notes.  It  may,  however, 
be  gathered  from  the  testimony  of  Wallace  Sigerson,  that  he  first 
oiFered  it  for  discount  to  the  Ohio  Life  and  Trust  Company,  and 
shortly  afterward  to  the  plaintiff,  for  the  same  purpose,  and  that  the 
plaintiff  declined  to  discount  it,  but  soon  after  took  it  as  collateral 
security  for  temporary  loans.  How  long  the  bill  remained  in  the 
possession  of  the  nlaintiff  as  collateral  security  for  temporary  loans 
does  not  appear,  nor  for  whose  benefit  the  money  was  obtained. 
When  the  settlement  took  place,  Wallace  Sigerson  told  the  {)lain* 
tiff  that  he  had  a  right  to  use  the  bill,  and  the  plaintiff  agreed  that 
it  should  not  be  sent  to  St.  Louis  for  collection  till  after  the  maturity 
of  the  notes  to  which  it  was  collateral.  Nothing  of  the  kind  was 
agreed  when  it  was  left  as  collateral  security  for  temporary  loans. 
Wallace  Sigerson  became  the  drawer  of  this  bill,  as  he  had  previ- 
ously done  with  respect  to  the  other,  which  was  sent  him  at  the 
same  time,  and  filled  up  the  date,  but  whether  at  the  time  of  the 
settlement^  or  previously,  was  not  entirely  certain.  He  failed  in 
business  in  November,  1847,  and  on  the  twentieth  day  of  the  same 
month,  T.  S.  Goodman  &  Co.  addressed  a  letter  to  C.  W.  Clark  & 
Brothers,  inclosing  this  bill,  and  requesting  them  to  pass  it  at  the 
least  rate,  not  exceeding  twelve  per  cent,  interest,  saying,  **  We  do 
not  endorse  it,  as  we  are  selling  it  for  another;'*  and  when  L.  C. 
Clark,  one  of  that  firm,  a  few  days  afterward  offered  the  bill  for 
sale  to  the  defendant,  ''he  said  it  was  a  forgery  of  his  name;  that 
Wallace  Sigerson  had  no  authority  to  use  it."  At  the  trial,  the 
court,  on  the  prayer  of  the  plaintiff,  instructed  the  jury  to  the  effect, 
that  if  the  plaintiff  acquired  the  bill  of  Wallace  Sigerson 
as  *  collateral  security  without  notice  of  his  want  of  author-  [  *  359  ] 
ity  to  transfer  it,  that  the  plaintiff  was  unaffected  by  such 
abuse  of  trust,  and  that  the  defendant  was  precluded  from  setting 
it  up  as  a  defense  in  this  suit,  to  which  no  exceptions  were  taken. 
We  pass  over  the  first  instruction  given  to  the  jury  on  the  prayer 
of  the  defendant,  for  the  same  reason  that  it  was  not  excepted  to, 
and  proceed  to  examine  the  second,  as  amended  by  the  court,  which 
presents  the  principal  subject  of  controversy  at  the  present  time. 
It  was  to  the  effect,  that  ''if  such  facts  and  circumstances  were 
known  to  the  plaintifi'  as  caused  him  to  suspect,  or  that  would  have 
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caused  one  of  ordinary  prudence  to  suspect,  that  Wallace  Sigerson 
had  no  interest  in  the  bill,  and  no  authority  to  use  the  same  for  his 
own  benefit,  and  by  ordinary  diligence  he  could  have  ascertained 
these  facts,  then  the  jury  will  find  for  the  defendant." 

I.  The  general  question  which  the  bill  of  exceptions  presents, 
arising  upon  that  instruction,  is  certainly  one  of  very  considerable 
importance,  especially  to  the  mercantile  community,  as  it  affects  the 
transfer  and  free  circulation  of  bills  of  exchange  and  promissory 
notes,  which,  by  virtue  of  their  negotiable  quality,  constitute  the 
principal  medium  for  the  transaction  of  their  business  affairs. 
There  is,  however,  some  reason  to  doubt  whether  the  evidence  at 
the  trial  furnished  any  proper  basis  for  the  application  of  the  in- 
struction in  this  case,  even  supposing  the  principle  announced  to  be 
correct  as  an  abstract  proposition ;  and  this  gives  rise  to  a  prelimi- 
nary question,  which  will  be  first  considered,  whether  the  instruction 
ought  not  to  be  regarded  as  objectionable  on  that  account.  When 
a  prayer  for  instruction  is  presented  to  the  court,  and  there  is  no 
evidence  in  the  case  for  the  consideration  of  the  jury,  it  ought 
always  to  be  withheld ;  and  as  a  general  rule,  if  it  is  given  under 
such  circumstances,  it  will  be  error  in  the  court,  for  the  reason  that 
its  tendency  may  be  and  often  is  to  mislead  the  jury,  by  withdraw- 
ing their  attention  from  the  legitimate  points  of  inquiry  involved 
in  the  issue.  All  that  was  shown  at  the  trial,  in  addition  to  the 
description  of  the  bill,  was  the  refusal  of  the  plaintiff  to  discount 
it  when  it  was  offered  for  that  purpose,  his  possession  and  control 
of  it  shortly  after,  as  a  pledge  for  temporary  loans,  and  the  subse- 
quent transfer  of  the  bill  to  him  as  collateral  security  at  the  settle- 
ment, together  with  the  circumstances  of  that  transaction,  and 
what  appeared  in  the  letter  of  T.  S.  Goodman  &  Co.,  transmitting 
the  bill  to  St.  Louis  for  sale.  Other  circumstances  are  adverted  to 
in  the  printed  argument  for  the  defendant ;  but  as  they  do  not 
appear  to  be  sustained  by  the  evidence  in  the  case,  they  are  omitted. 

Nothing  transpired  when  the  bill  was  offered  for  discount, 
[  *  360  ]  more  than  *  what  occurs  on  similar  occasions  in  the  daily 

transactions  among  business  men.  It  was  offered  and 
declined,  and  that  was  the  whole  transaction,  so  far  as  it  was  dis- 
closed in  the  evidence.  No  reasons  were  assigned  by  the  plaintiff 
for  declining,  and  none  were  asked  for  by  the  holder,  who  offered 
the  bill.  Mere  speculative  inferences  are  never  allowable,  and  can- 
not be  regarded  as  evidence.  The  refusal  to  discount  the  bill  might 
have  been  for  the  reason  supposed  in  the  instruction  ;  and  so  also  it 
might  have  been  for  a  very  different  reason,  such  as  a  prior  obligation 
to  other  customers,  want  of  available  funds^  or  from  a  desire  for 
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farther  information  as  to  the  pecuniary  "Standing  of  the  parties  to 
this  bill ;  and  whether  it  was  for  any  one  of  the  reasons  suggested,  or 
some  other,  in  the  absence  of  any  explanation,  was  a  mere  naked 
conjecture.  Another  answer  may  also  be  given  to  this  suggestion, 
which  is  equally  decisive,  and  that  is  the  subsequent  conduct  of  the 
plaintiff  in  taking  the  bill  as  a  pledge  for  temporary  loans,  which 
seems  to  negative  the  supposition  altogether  that  the  previous  re- 
fusal to  discount  it  was  on  account  of  any  suspicion  he  enter- 
tained, either  as  to  the  genuineness  of  the  paper  or  of  the  authority 
of  the  holder  to  pass  it.  Some  time  elapsed,  after  the  bill  was  offered 
for  discount,  before  it  was  finally  transferred  to  the  plaintiff,  and 
that  fact  undoubtedly  was  well  known  to  the  ])laintiff  at  the  time 
of  the  transfer  ;  and  so  also  was  the  more  important  one  in  this  in- 
vestigation, that  during  all  that  time  the  bill  remained  in  the  cus- 
tody or  under  the  control  of  Wallace  Sigerson,  as  the  ostensible 
owner,  and  that  he  claimed  and  exercised  over  it  all  the  rights  of  a 
holder  for  value.  If  these  circumstances  are  taken  in  connection 
with  each  other,  as  they  unquestionably  should  be,  there  can  be  no 
doubt  they  were  far  better  suited  to  inspire  confidence  in  the  title  of 
the  holder  than  to  excite  suspicion  in  regard  to  his  authority  to  pass 
the  bill ;  and  if  they  had  that  effect,  it  was  plainly  the  fault  of  the 
defendant  in  executing  and  forwarding  the  bill  to  his  correspondent, 
and  in  intrusting  it  to  his  control,  and  suffering  it  to  remain  in  his 
custody  without  inquiry  or  complaint.  The  want  of  date  to  the  bill 
at  the  time  it  was  offered  for  discount,  under  circumstances  disclosed 
in  the  evidence,  was  entirely  an  immaterial  consideration.  When 
the  defendant  sent  the  bill  to  Wallace  Sigerson,  endorsed  in  blank 
and  without  date,  and  intrusted  it  to  his  care  and  discretion,  to  be 
used  for  his  own  benefit,  he  thereby  empowered  him  to  fill  the 
blank,  as  a  necessary  incident  to  the  trust  conferred,  just  as  effectu- 
ally as  if  the  authority  had  been  ex[)res8ly  delegated  by  the  terms 
of  the  letter  in  which  it  was  sent.  Nor  was  it  of  any  conse- 
quence that  it  was  antedated,  as  compared  with  the  time 
*  when  it  was  passed  to  the  plaintiff,  inasmuch  as  it  was  [  *  361  ] 
filled  up  by  his  own  correspondent,  before  he  parted  with 
its  possession  and  control,  and  was  actually  made  to  bear  date  sub- 
sequent to  the  time  when  it  was  received  from  the  defendant.  In 
filling  it  up,  he  but  carried  into  effect  one  of  the  purposes  for  whicli 
it  had  been  forwarded,  as  is  plainly  indicated  from  the  general 
scope  and  design  of  the  letter.  He  was  authorized  to  use  the  bill  to 
raise  money  for  the  benefit  of  the  defendant ;  and  in  order  to  Ui>e  the 
hill  for  that  purpose,  it  must  have  been  expected  that  he  would  be- 
come the  drawer,  and  fill  up  the  date  at  his  discretion.     Independ- 
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ently,  however,  of  the  terfiis  of  the  letter,  it  may  be  asserted,  as  a 
general  principle,  that  where  a  party  to  a  negotiable  bill  of  exchange 
or  promissory  note  intrusts  it  to  the  custody  of  another,  when  it 
is  without  date,  whether  it  be  for  the  purpose  to  accommodate  the 
person  to  whom  it  was  intrusted,  or  to  be  used  for  his  own  benefit, 
sucli  bill  or  note  carries  on  its  face  an  implied  authority  to  fill  up 
the  Wank;  and,  as  between  such  party  to  the  bill  or  note  and  inno- 
cent third  parties,  the  person  to  whom  it  was  so  intruste^  must  be 
deemed  the  agent  of  the  party  who  committed  such  bill  or  note  to 
his  custody,  and  as  acting  under  his  authority,  and  with  his  appro- 
bation.    (Mitchel  V.  Carver,  10  Wend.  336  and  note.) 

The  general  doctrine  on  this  subject,  and  the  reasons  on  which 
it  is  founded,  are  stated  by  Shaw,  C.  J.,  in  Androscoggin  Bank  v. 
Kimball,  (10  Gush.  373,)  as  follows:  **The  rule  is  very  clear,  that 
if  one  party,  intending  to  accommodate  another,  signs  his  name  to 
a  blank  paper,  he  authorizes  the  other  to  whom  he  delivers  it,  and 
for  whose  accommodation  it  was  made,  to  fill  up  the  blank ;  and  the 
filling  up,  being  done  by  his  authority,  is  his  act,  and  he  is  bound 
by  it;  and  we  concur  in  the  principle,  and  think  it  applies  with 
even  more  force  when  it  was  done  for  his  own  benefit,  as  in  this 
case/'  (Violet  v.  Patton,  5  Cran.  142;  Russell  v.  Langstafife,  2 
Doug.  514;  Collis  v.  Emmet,  1  H.  Back,  313;  Montague  v.  Per- 
kins, 22  Eng.  L.  and  Eq.  516.) 

The  circumstances  thus  far  considered  we  think  afibrded  no 
ground  of  inference  whatever  to  support  the  theory  of  fact  assumed 
in  the  instruction.  But  it  is  more  difficult  to  dispose  of  those  that 
follow  in  the  same  way,  on  account  of  the  extremely  indefinite 
nature  of  the  inquiry  arising  under  the  instruction.  One  man  is 
more  readily  influenced  to  suspect  fraud  in  matters  of  business  than 
another,  and  the  same  individual  may  be  differently  impressed  by 
similar  transactions  occurring  at  different  times  under  precisely 
similar  circumstances;  so  that  in  some  cases,  where  the 
[*362]  evidences  to  excite  suspicion  were  *slight,  it  might  be 
impossible  to  determine  whether  they  were  or  were  not  of 
a  character  to  be  regarded  as  tending  to  support  an  issue  like  the 
one  presented  under  the  first  branch  of  the  instruction,  without 
first  ascertaining  the  general  characteristics  of  the  mind  of  the 
individual  who  was  the  subject  of  the  inquiry,  and  his  usual  habit 
in  conducting  his  business  affairs.  A  striking  illustration  of  the 
difficulty  attending  the  investigation  is  to  be  found  in  the  instruction 
itself,  assuming  for  the  present  that  it  must  be  understood  accord- 
ing to  the  usual  import  of  the  language  employed.  Under  its  first 
branch  it  was  necessary,  in  order  to  relieve  the  defendant,  that  the 
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jury  should  find  that  such  facts  and  circumstances  were  known  to 
the  plaintiff  as  caused  Jiim  to  suspect  the  title  or  authority  of  the 
holder  to  transfer  the  bill.  But  the  jury  might  come  to  the  con- 
clusion that  the  plaintiff  was  thoughtless,  confiding,  or  inattentive 
on  the  occasion,  and  that  he  in  fact  took  the  bill  without  any  such 
suspicion;  and  to  guard  against  the  effect  of  such  a  finding,  the 
second  branch  of  the  instruction  was  framed,  and  under  that  it  was 
of  no  consequence  whether  the  plaintiff  himself  suspected  the  title 
of  the  holder  or  not,  as  the  defendant  was  nevertheless  to  be  fully 
exonerated  if  the  jury  found  that  such  facts  and  circumstances  were 
known  to  him  as  would  have  caused  one  of  ordinary  prudence  to  sus- 
pect, and  by  ordinary  diligence  he  could  have  ascertained,  the  true 
state  of  the  title.  Here  was  an  attempt  to  prescribe  a  standard  in 
the  investigation,  by  which  the  degree  of  suspicion  intended  to  be 
required  to  defeat  the  claim  of  the  plaintiff  could  be  ascertained  and 
measured  by  the  jury ;  but  under  the  first  branch  of  the  instruction 
no  such  attempt  was  made,  and  no  other  criterion  was  furnished  to 
guide  the  jury  in  their  deliberations,  than  mere  naked  suspicion; 
and  consequently,  if  the  jury  believed,  from  the  evidence  in  the 
case,  that  the  plaintiff  at  the  time  of  the  transfer  suspected  the  title 
or  authority  of  the  holder  to  pass  the  bill,  no  matter  how  slight  his 
suspicions  were,  they  were  directed  to  return  their  verdict  for  the 
defendant.  *  With  this  explanation  as  to  the  nature  of  the  present 
inquiry,  we  will  proceed  to  notice  the  remaining  circumstances 
relied  on  as  evidence  in  the  case  to  support  the  instruction.  They 
consist  of  the  knowledge  that  the  plaintiff  is  supposed  to  have  ac- 
quired at  the  settlement,  that  Wallace  Sigerson  was  embarrassed 
in  his  business  affairs,  and  of  the  subsequent  conduct  of  his  firm, 
in  forwarding  the  bill  to  St.  Louis  before  the  maturity  of  the  notes, 
and  the  remark  in  their  letter  that  they  did  not  endorse  the  bill, 
as  they  were  selling  it  for  another.  These  circumstances  are  con- 
sistent with  the  proposition  of  fact  assumed  in  the  instruc- 
tion ;  and  though  they  are  susceptible  of  an  entirely  *dif-  [  *  363  ] 
ferent  explanation,  yet  perhaps  it  would  be  going  too  far 
to  say,  as  matter  of  law,  that  they  afforded  no  ground  of  inference 
in  the  direction  supposed  by  the  defendant.  We  think,  therefore, 
that  the  judgment  ought  not  to  be  reversed  on  the  ground  that 
there  was  no  evidence  in  the  case  to  authorize  the  instruction.  We 
say  so,  however,  in  reference  to  the  peculiar  issue  arising  under 
that  instruction,  and  the  form  of  the  questions  submitted  to  the 
jury,  and  not  in  respect  to  any  different  issue  which  may  properly 
arise  hereafter  in  cases  of  this  description.  There  is  a  wide  differ- 
ence between  suspicion  and  knowledge  in  respect  to  the  subject- 
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matter  under  consideration,  and  even  as  between  the  evidences  of 
suspicion,  and  such  as  would  show  gross  negligence  on  the  part  of 
a  banker  or  business^ man  when  discounting  or  purchasing  nego- 
tiable paper  transferable  by  delivery.  A  person  may  often  suspect 
in  matters  of  business  what  in  fact  he  does  not  believe,  and  experi- 
ence teaches  that  he  will  sometimes  suspect  what  he  has  no  reason 
to  believe,  and  that  too  when  the  evidences  to  excite  suspicion  arc 
80  slight  that  he  himself  would  scorn  to  acknowledge  them  as  the 
basis  of  his  action  in  the  premises.  Evidence  merely  tending  to 
show,  as  in  this  case,  that  a  party,  in  acquiring  a  negotiable  bill 
of  exchange  or  promissory  note,  suspected  the  title  of  the  holder  at 
the  time  of  the  delivery,  would  clearly  be  insufficient  to  authorize 
the  conclusion  that  he  was  guilty  of  gross  negligence  when  the 
transfer  was  made,  and  it  would  hardly  constitute  an  approach 
towards  proof  that  he  had  knowledge  that  such  holder,  who  was 
known  to  be  dealing  in  such  paper,  and  claimed  the  right  to  use 
it,  was  guilty  of  any  breach  of  trust  in  passing  it. 

II.  The  more  important  question,  whether  the  instruction  was 
correct,  remains  to  be  considered  ;  and  in  approaching  that  question 
it  becomes  necessary,  in  the  first  place,  to  ascertain  what  the  in- 
struction was,  and  to  deduce  from  it  the  principle  of  commercial 
law  which  was  applied  to  the  case.  It  was  somewhat  peculiar  in 
its  language,  and,  in  fact,  contained  two  distinct  propositions,  dif- 
fering essentially  in  certain  aspects,  and  not  entirely  reconcilable 
with  each  other ;  and  yet  we  cannot  doubt  that  the  circuit  court,  in 
giving  the  instruction  to  the  jury,  intended  to  apply  the  doctrine 
to  the  case,  that  the  title  of  the  holder  of  a  negotiable  bill  of 
exchange  acquired  before  maturity  is  not  protected  against  prior 
equities  of  the  antecedent  parties  to  the  bill,  where  it  was  taken 
without  inquiry,  and  under  circumstances  which  ought  to  have 
excited  the  suspicions  of  a  prudent  and  careful  man.  Such  was  cer- 
tainly the  general  scope  of  the  instruction,  especially  its  second  prop- 
osition; and  such,  it  may  be  presumed,  was  the  general 
[  *  364  ]  *  principle  intended  to  be  embodied  in  the  questions  sub- 
mitted to  the  jury.  They  have  been  so  treated  here  in  the 
oral  argument  for  the  plaintiff,  and  were  treated  in  the  same  way 
in  the  printed  argument  filed  for  the  defendant.  Whether  either 
or  both  of  the  questions,  in  the  form  in  which  they  were  submitted, 
were  objectionable  as  involving  a  departure  from  the  doctrine  in- 
tended to  be  applied,  it  will  not  become  necessary  to  inquire.  One 
thing  is  certain — if  the  general  principle  cannot  be  sustained,  there 
is  nothing  in  the  features  of  the  departure  from  it,  or  the  particular 
phraseology  of  the  questions  submitted,  to  benefit  the  defendant. 


DECEMBER  TERM,  18&7.  467 

Goodman  v.  SimoDds. 

Undoubtedly  the  same  general  idea  pervaded  the  instraction,  though 
the  questions  were  submitted  to  the  jury  in  different  forms,  in  order 
to  meet  the  different  aspects  of  the  evidence  in  the  case.  It  was  to 
the  effect,  that  if  the  plaintiff  had  acquired  the  bill  under  the  cir- 
cumstances described  in  either  branch  of  the  instruction,  then  he 
had  acted  without  due  caution,  and  was  not  entitled  to  recover. 
All  the  other  grounds  of  defense  had  been  provided  for  in  other 
prayers  for  instruction.  This  one  was  ofcviously  prepared  to  raise 
the  single  question,  whether  the  plaintiff  had  acted  with  due  caution 
in  acquiring  the  bill,  and  consequently  assumed  all  the  other  requi- 
sites of  a  good  title  in  favor  of  the  plaintiff.  The  only  question^ 
therefore,  arising  under  the  instruction,  is,  whether  the  rule  of  com- 
mercial law  applied  to  the  case  was  correct.  Bills  of  exchange  are 
commercial  paper  in  the  strictest  sense,  and  must  ever  be  regarded 
as  favored  instruments,  as  well  on  account  of  their  negotiable  qual* 
ity  as  their  universal  convenience  in  mercantile  affairs.  They  may 
be  transferred  by  endorsement ;  or  when  endorsed  in  blank,  or  made 
payable  to  bearer,  they  are  transferable  by  mere  delivery.  The  law 
encourages  their  use  as  a  safe  and  convenient  medium  for  the  settle^ 
ment  of  balances  among  mercantile  men ;  and  any  course  of  judicial 
decision  calculated  to  restrain  or  impede  their  free  and  unembar- 
rassed circulation,  would  be  contrary  to  the  soundest  principles  of 
public  policy.  Mercantile  law  is  a  system  of  jurisprudence  acknowl- 
edged by  all  commercial  nations ;  and  upon  no  subject  is  it  of  more 
importance  that  there  should  be,  as  far  as  practicable,  uniformity 
of  decision  throughout  the  world.  A  well-defined  and  correct  ex- 
position of  the  rights  of  a  hona  fide  holder  of  a  negotiable  instru- 
ment was  given  by  this  court  in  Swift  v.  Tyson,  (16  Pet.  p.  1,)  a« 
long  ago  as  1842;  and  we  adopt  that  exposition  relative  to  the 
point  under  consideration  on  the  present  occasion,  as  one  accurately 
defining  the  nature  and  character  of  the  title  to  those  instruments 
which  such  holder  acquires  when  they  are  transferred  to  him  for 
a  valuable  consideration.  This  court  then  said,  and  we 
*  now  repeat,  that  a  bona  fide  holder  of  a  negotiable  instru-  [  *  365  ] 
ment  for  a  valuable  consideration,  without  notice  of  facts 
which  impeach  its  validity  between  the  antecedent  parties,  if  he 
takes  it  under  an  endorsement  made  before  the  same  becomes  due, 
holds  the  title  unaffected  by  these  facts,  and  may  recover  thereon, 
although,  as  between  the  antecedent  parties,  the  transaction  may 
be  without  any  legal  validity.  That  question  was  not  one  of  new 
impression  at  the  date  of  that  decision,  nor  was  it  so  regarded 
either  by  the  court  or  the  learned  judge  who  gave  the  opinion;  on 
the  contrary,  it  was  declared  to  be  a  doctrine  so  long  and  so  well 
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established,  and  so  essential  to  the  security  of  negotiable  paper, 
that  it  was  laid  up  among  the  fundamentals  of  the  law,  and  required 
no  authority  or  reasoning  to  be  brought  out  in  its  support;  and  the 
opinion  on  that  point  was  fully  approved  by  every  member  of  the 
court,  and  we  see  no  reason  to  qualify  or  change  it  in  any  respect. 
Such  being  the  settled  law  in  this  court,  it  would  seem  to  follow  as 
a  necessary  consequence  from  the  proposition  as  stated,  that  if  a 
bill  of  exchange  endorsed  in  blank,  so  as  to  be  transferable  by  de- 
livery, be  misappropriated  by  one  to  whom  it  was  intrusted,  or 
even  if  it  be  lost  or  stolen,  and  afterwards  negotiated  to  one  having 
no  knowledge  of  these  facts,  for  a  valuable  consideration,  and  in 
the  usual  course  of  business,  his  title  would  be  good,  and  that  he 
would  be  entitled  to  recover  the  amount.  The  law  was  thus  framed, 
and  has  been  so  administered^  in  order  to  encourage  the  free  cirbu- 
lation  of  negotiable  paper  by  giving  confidence  and  security  to  those 
who  receive  it  for  value ;  and  this  principle  is  so  comprehensive  in 
respect  to  bills  of  exchange  and  promissory  notes,  which  pass  by 
delivery,  that  the  title  and  possession  are  considered  as  one  and  in* 
separable,  and  in  the  absence  of  any  explanation  the  law  presumes 
that  a  party  in  possession  holds  the  instrument  for  value  until  the 
contrary  is  made  to  appear,  and  the  burden  of  proof  is  on  the  party 
attempting  to  impeach  the  title.  These  principles  are  certainly  in 
aiccordance  with  the  general  current  of  authorities,  and  are  believed 
to  correspond  with  the  general  understanding  of  those  engaged  in 
mercantile  pursuits.  The  word  notice,  as  used  by  this  court  on 
the  occasion  referred  to,  we  think  must  be  understood  in  the  same 
sense  as  knowledge,  and  indeed  that  is  one  of  its  usual  and  appro- 
priate significations.  Where  the  supposed  defect  or  infirmity  in 
the  title  of  the  instrument  appears  on  its  face  at  the  time  of  the 
transfer,  the  question  whether  a  party  who  took  it  had  notice  or  not 
is  in  general  a  question  of  construction,  and  must  be  determined  by 
the  court  as  matter  of  law ;  and  so  it  was  understood  by  this  court 

in  Andrews  v.  Pond  ti  aL^  (13  Pet.  65,)  where  it  is  said 
[  *  366  ]  that  *  **a  person  who  takes  a  bill  which  upon  the  face  of 

it  was  dishonored,  cannot  be  allowed  to  claim  the  privi- 
leges which  belong  to  a  bona  fide  holder.  If  he  chooses  to  receive 
it  under  such  circumstances,  he  takes  it  with  all  the  infirmities  be- 
longing to  it,  and  is  in  no  better  condition  than  the  person  from 
whom  he  received  it."  And  the  same  doctrine  was  adopted  and 
enforced  in  Fowler  v.  Brantly,  (14  Pet.  818,)  where,  in  speaking 
of  a  promissory  note,  so  marked  as  to  show  for  whose  benefit  it  wa? 
to  be  discounted,  this  court  held  that  all  those  dealing  in  paper 
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''with  sach  marks  on  its  face,  must  be  presumed  to  have  knowledge 
of  what  it  imported."     (See  Brown  v,  Davis,  3  Term,  80.) 

Other  cases  of  like  character,  where  the  defect  appears  on  the 
face  of  the  instrument,  are  referred  to  in  the  printed  argument  for 
the  defendant  as  aiFording  a  support  to  the  instruction  under  con«* 
sideration ;  but  it  is  so  obvious  that  they  can  have  no  such  tend- 
ency, that  we  forbear  to  pursue  the  subject.  (Ayer  v.  Hutchins,  4 
Mass.  270;  Wiggin  v.  Bush,  12  John.  305  ;  Cone  v.  Baldwin,  12 
Pick.  545  ;  Brown  v.  Tabor,  5  Wend.  566.) 

But  it  is  a  very  different  matter  when  it  is  proposed  to  impeach 
the  title  of  a  holder  for  value,  by  proof  of  any  fapts  and  circumr 
stances  outside  of  the  instrument  itself.  He  is  then  to  be  affected, 
if  at  all,  by  what  has  occurred  between  other  parties,  and  he  may 
w^l  claim  an  exemption  from  any  consequences  flowing  from  their 
acts,  unless  it  be  first  shown  that  he  had  knowledge  of  such  facts 
and  circumstances  at  the  time  the  transfer  was  made.  Nothing 
less  than  proof  of  knowledge  of  such  facts  and  circumstances  can 
meet  the  exigencies  of  such  a  defense ;  else  the  proposition  as  stated 
is  not  true,  that  a  party  who  acquires  commercial  paper  in  the  usual 
course  of  business,  for  value  and  without  notice  of  any  defect  in  the 
title,  may  hold  it  free  of  all  equities  between  the  antecedent  parties 
to  the  instrument.  Admit  the  proposition,  and  the  conclusion  fol- 
lows. And  the  question  whether  the  party  had  such  knowledge  of 
not,  is  a  question  of  fact  for  the  jury,  and,  like  other,  disputed  quesr 
tions  of  adenterj  must  be  submitted  to  their  determination,  under 
the  instructions  of  the  court;  and  the  proper  inquiry  is,  did  the 
party,  seeking  to  enforce  the  payment,  have  knowledge,  at  the  time 
of  the  transfer,  of  the  facts  and  circumstances  which  impeach  the 
title,  as  between  the  antecedent  parties  to  the  instrument?  And  if 
the  jury  find  that  he  did  not,  then  he  is  entitled  to  recover,  unless 
the  transaction  was  attended  by  bad  faith,  even  though  the  instrur 
ment  had  been  lost  or  stolen.  Every  one  must  conduct  himself 
honestly  in  respect  to  the  antecedent  parties,  when  he 
takes  *  negotiable  paper,  in  order  to  acquire  a  title  which  [  *  367  ] 
will  shield  him  against  prior  equities.  While  he  is  not 
obliged  to  make  inquiries,  he  must  not  willfully  shut  his  eyes  to  the 
means  of  knowledge  which  he  knows  are  at  hacid,  as  was  plainly 
intimated  by  Baron  Parke,  in  May  v.  Chapman,  16  Mee.  and 
Wels.  365,  for  the  reason  that  such  conduct,  whether  equivalent  to 
notice  or  not,  would  be  plenary  evidence  of  bad  faith.  Mere  want 
of  care  and  caution,  which  was  the  criterion  assumed  in  the  instruc- 
tion, falls  so  far  below  the  true  standard  required  by  law,  which  is 
knowledge  of  the  facts  and  circumstances  that  impeach  the  title^ 
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that  we  feel  indisposed  to  pursue  the  geueral  discussion,  and  pro- 
ceed to  confirm  the  views  we  have  advanced  as  to  what  the  law  is, 
by  referring  to  some  of  the  decisions  in  the  English  courts,  from 
which,  as  an  important  source  of  commercial  law,  most  of  our  own 
rules  upon  the  suhject  have  been  derived. 

The  leading  case,  among  the  more  modern  decisions  in  that  coun- 
try, is  that  of  Goodman  v,  Harvey,  4  Ad.  and  Ell.  870.  That  was  a 
case  in  bank,  on  a  rule  nm,  which  was  made  absolute.  Lord  Den- 
man,  in  delivering  judgment,  said:  '^  We  are  all  of  opinion  that 
gross  negligence  only  would  not  be  a  su£Scient  answer,  where  a  party 
has  given  consideration  for  the  bill ;  gross  negligence  may  be  evi- 
dence of  mala  fides,  but  it  is  not  the  same  thing.  Where  the  bill 
has  passed  to  the  plaintiff  without  any  proof  of  had  faith  in  him, 
there  is  no  objection  to  his  title."  That  case  was  followed  by  Uther 
V.  Rich,  10  Ad.  and  Ell.  784,  which  was  also  argued  before  a  full 
court,  and  the  same  learned  judge  held  that  the  only  proper  mode 
of  implicating  the  plaintiff  in  the  alleged  fraud  by  pleading  was 
to  aver  that  he  had  notice  of  it,  leaving  the  circumstances  by  which 
that  notice  was  to  be  proved,  directly  or  indirectly,  to  be  established 
in  evidence ;  and  he  further  held,  that  an  averment  that  the  plain- 
tiff was  not  a  txma  fide  holder  was  not  equivalent.  According  to 
the  rule  laid  down  in  Goodman  v,  Harvey,  which  indubitably  is 
the  settled  law  in  all  the  English  courts,  proof  that  the  plaintiff 
had  been  guilty  of  gross  negligence  in  acquiring  the  bill,  ought  not 
to  defeat  his  right  to  recover;  and  if  not,  it  serves  to  exemplify  the 
magnitude  of  the  error  assumed  in  the  instruction,  that  any  fact« 
and  circumstances  which  would  excite  the  suspicion  of  a  careful  and 
prudent  man  were  sufficient  to  destroy  the  title.  It  is  clear  that 
one  or  the  other  of  these  rules  must  be  incorrect ;  both  cannot  be 
upheld.  Gross  negligence  is  defined  to  consist  of  the  omission  of 
that  care  which  even  inattentive  and  thoughtless  men  never  fail  to 
t^ke  of  their  own  property ;  and  if  such  neglect  wenld  not 
[  *  368  ]  defeat  the  right  to  recover — and  clearly  it  would  *  not,  un- 
less attended  by  bad  faith — it  cannot  require  any  farther 
reasoning  to  demonstrate  that  the  instruction  was  erroneous.  Sev- 
eral cases  have  been  decided  in  England  upon  the  same  subject,  and 
to  the  same  effect,  and  the  rule  laid  down  in  Goodman  v.  Harvev  is 
now  adopted  and  sanctioned  by  the  most  approved  elementary  treat- 
ises upon  commercial  law.  (Raphael  v.  The  Bank  of  England,  33 
Eng.  L.  and  Eq.  276;  Stephens  v.  Foster,  1  Cromp.  Mee.  and 
Wels.  849 ;  Palmer  v.  Richards,  1  Eng.  L.  and  Eq.  529 ;  Arbouin  v. 
Anderson,  1  Ad.  and  Ell.  N.  S.  498;  May  v.  Chapman,  16  Mee. 
and  Wels.  356 ;  Chitty  on  Bills,  12th  ed.  257  ;  Story  on  Bills,  3d 
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ed.  sec.  416;  Byles  on  Bills,  4th  Am.  ed.  121  to  126 ;  Smith's  Mer. 
Law,  ed.  1857,  255;  Edwards  on  Bills,  309;  1  Saun.  Plea,  and  Ev. 
591 ;  Wheeler  v.  Guild,  20  Pick.  545 ;  Brush  v.  Scribner,  11  Conn. 
368 ;  Backhouse  v.  Harrison,  5  Barn,  and  Ad.  1098 ;  Gwynn  v.  Lee, 
9  Gill.  138.) 

These  cases,  beyond  controversy,  confirm  the  rule  laid  down  by 
this  court  in  Swift  v.  Tyson,  and  they  also  furnish  the  fullest  evi- 
dence, by  their  harmony  each  with  the  other,  as  well  as  by  their 
entire  consistency  with  the  principal  case,  that  the  law  has  been 
uniform  since  the  decision  in  Goodman  v.  Harvey,  which  was  de- 
cided in  1836 ;  and  we  think  it  will  appear,  upon  an  examination, 
that  it  has  always  been  the  same,  at  least  from  a  very  early  period 
in  the  history  of  English  jurisprudence  down  to  the  present  time, 
except  for  an  interval  of  about  twelve  years,  while  the  doctrine 
prevailed  which  is  now  invoked  in  support  of  the  instruction  in 
this  case.  That  doctrine  had  its  origin  in  Gill  v,  Cubitt,  3  Barn, 
and  Cress.  466,  and  it  was  followed  by  the  other  cases  referred  to 
in  the  printed  argument  for  defendant.  It  was  decided  in  1824, 
and  it  is  true,  as  the  cases  cited  abundantly  show,  that  it  was  €uy 
quiesced  in  for  a  time,  as  a  correct  exposition  of  the  commercial  law 
upon  the  subject  under  consideration.  At  the  same  time  it  is  proper 
to  remark,  that  there  is  not  wanting  respectable  authority  that  it 
had  been  much  disapproved  of  before  it  was  directly  questioned ; 
and  it  is  certain,  that  nearly  two  years  before  it  was  finally  over- 
ruled, Parke,  baron,  in  delivering  judgment  in  Foster  v.  Pearson, 
regarded  it  as  mere  '^ dicta,  rather  than  the  decision  of  the  judges 
of  the  king's  bench."  (See  Raphael  v.  The  Bank  of  England,  per 
Cresswell.)  The  reasons  assigned  for  that  departure  from  the  long- 
established  rule  upon  the  subject  are  as  remarkable  and  unsatisfac- 
tory as  the  change  was  sudden  and  radical,  and  yet  their  particular 
examination  at  this  time  is  unnecessary.  It  is  a  sufficient  answer 
to  the  case  to  say,  that  it  has  been  distinctly  overruled  in  the  tribu*- 
nal  where  it  was  decided,  and  has  not  been  considered  an 
authority  in  that  court  *  for  more  than  twenty  ye^rs.  The  [  *  369  ] 
doctrine,  says  Mr.  Ohitty  in  his  Treatise  on  Bills,  is  now 
complet<3ly  exploded,  and  the  old  rule  of  law  that  the  holder  of 
bills  of  exchange,  endorsed  in  blank  and  transferable  by  delivery, 
can  give  a  title  which  he  does  not  possess,  to  a  person  taking  them 
bona  fide  for  value,  is  again  re-established  in  its  fullest  extent.  It 
was  not,  however,  accomplished  at  a  single  blow,  but  the  error,  so 
to  speak,  was  literally  broken  up  and  destroyed  by  installments. 
The  foundation  of  the  superstructure  was  severely  shaken  in  Crook 
V.  Jadis,  5  Barn,  and  Ad.  909,  when  the  full  bench  first  came  to 


472         SUPREME  COURT  OF  THE  UNITED  STATES. 

Goodman  v.  Simonds. 

the  conclusion  that  want  of  due  care  and  caution  were  insufficicot 
to  constitute  a  defense,  and  that  gross  negligence,  at  least,  must  be 
shown,  to  defeat  a  recovery.  But  it  was  left  to  the  case  of  Good- 
man V.  Harvey  to  announce  a  complete  correction  of  the  error,  when 
Lord  Denham  declared,  we  have  shaken  oif  the  last  remnant  of  the 
cpntrary  doctrine. 

A  brief  reference  to  some  of  the  earlier  cases  will  be  sufficient  to 
show  that  the  decision  in  Gill  v.  Cubitt  was  a  departure  from  the 
well-known  and  long-established  rule  upon  the  subject  under  con- 
sideration. One  of  the  earliest  cases  usually  referred  to  is  that  of 
Hinton's  case,  reported  in  2  Show,  247.  It  was  an  action  of  the 
case  against  the  drawer  upon  a  bill  of  exchange  payable  to  bearer. 
The  court  ruled  that  the  holder  must  entitle  himself  to  it  on  a  con- 
sideration ;  '*for  if  he  come  to  be  bearer  by  casualty  or  knavery,  he 
shall  not  have  the  benefit  of  it;"  and  so  in  anonymous,  1  8alk. 
126,  where  a  bank  note  payable  to  A,  or  bearer,  was  lost,  and  found 
by  a  stranger,  and  by  him  transferred  to  C,  for  value.  Holt,  Ch. 
J.,  held  that  '*A  might  have  trover  against  the  stranger,  for  he 
had  no  title  to  it,  but  not  against  C,  by  reason  of  the  course  of 
trade,  which  creates  a  property  in  the  bearer,"  And  again  in 
Miller  v.  Race,  1  Burr,  462,  where  an  innkeeper  received  a  bank 
note  from  hid  lodger  in  the  course  of  business,  and  paid  the  balance, 
Lord  Mansfield  held  he  might  retain  it,  as  he  came  by  it  faidy  and 
bona  fide,  and  for  value,  and  witJiout  knowledge  that  it  had  been 
stolen.  And  on  a  second  occasion,  in  Grant  v,  Vaughan,  3  Burr, 
1516,  where  a  bill  payable  to  bearer  was  lost,  and  the  finder  passed 
it  to  the  plaintiff,  the  same  court  left  it  to  the  jury  to  find  whether 
he  came  to  the  possession /aiVZy  and  bona  fide.  But  a  still  stronger 
case  is  that  of  Peacock  v,  Rhodes,  2  Doug.  633,  where  a  bill  of 
exchange,  endorsed  in  blank,  was  stolen  and  passed  to  the  plain- 
tiff by  a  man  not  known.  It  was  argued  for  the  defendant,  that  a 
holder  should  not  tw  prvdence  take  a  bill  imless  he  knew  the  person. 
Lord  Mansfield  answered,  ^'that  the  law  is  well  settled,  that  a 

holder  coming  fairly  by  a  bill  has  nothing  to  do  with  the 
[  *  370  ]  transaction  between  *  the  original  parties.     *     *    *    The 

question  of  mala  fides  was  for  the  consideration  of  the 
jury."  And  lastly,  and  to  the  same  effect,  is  Lawson  v.  Weston, 
et  al,  4  Esp.  R.  56,  where  a  bill  of  exchange  for  £500  was  lost  or 
stolen,  and  was  discounted  by  plaintiff  for  a  stranger.  It  was 
insisted  for  the  defendant,  that  '*a  banker  or  any  other  person 
should  not  discount  a  bill  for  one  unknown,  without  using  diligence 
to  inquire  into  the  circumstances."  Lord  Kenyon  replied,  that 
'Ho  adopt  the  principles  of  the  defense  would  be  to  paralyze  the 
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circulation  of  all  the  paper  in  the  country,  and  with  it  all  its  com- 
merce; that  the  circumstance  of  the  bill  having  been  lost,  might 
have  been  material,  \f  they  could  bring  knowledge  of  that  fact  home 
to  the  plaintiff.  The  cases  cited,  commencing  in  1694  and  ending 
in  1801,  are  suflScient  to  show  what  the  state  of  the  law  was  in 
1824,  when  Gill  v,  Cubitt  was  decided,  especially  as  the  judges  of 
the  king's  bench,  in  giving  their  opinions  on  that  occasion,  did  not 
pretend  that  there  were  any  later  decisions  in  which  it  had  been 
modified. 

III.  But,  assuming  that  the  instruction  was  erroneous,  it  is  still 
insisted,  by  the  course  of  the  argument  for  the  defendant,  that  it 
was  immaterial ;  and  the  argument  proceeds  upon  the  ground  that 
the  case,  as  made  in  the  bill  of  exceptions,  sliovvs  that  the  plaintiff 
was  not  the  holder  of  the  bill  for  a  valuable  consideration,  in  the 
usual  course  of  business.  On  the  contrary,  it  is  insisted  that  he 
held  it  merely  as  a  collateral  security  for  a  pre-existing  debt,  with- 
out any  present  consideration  at  the  time  of  the  transfer,  and  that 
a  party  who  takes  negotiable  paper  under  such  circumstances  does 
not  acquire  it  in  the  usual  course  of  business,  and  consequently 
takes  it  subject  to  prior  equities.  Whatever  may  be  our  impres- 
sions in  a  case  like  the  one  supposed,  we  think  the  question  does 
not  arise  in  the  present  record,  assuming  the  fiacts  to  be  as  they  are 
exhibited  in  the  bill  of  exceptions ;  and  the  answer  to  the  argument 
will  be  based  entirely  upon  that  assumption,  without  prejudice  to 
what  may  hereafter  appear.  When  the  settlement  was  made,  the 
new  notes  were  given  in  payment  of  the  prior  indebtedness,  and  the 
collaterals  previously  held  were  surrendered  to  the  defendant,  and 
the  time  of  payment  was  extended  and  definitively  fixed  by  the 
terms  of  the  notes,  showing  an  agreement  to  give  time  for  the 
payment  of  a  debt  already  overdue,  and  a  forbearance  to  enforce 
remedies  for  its  recovery;  and  the  implication  is  very  strong,  that 
the  delay  secured  by  the  arrangement  constituted  the  principal 
inducement  to  the  transfer  of  the  bill.  Such  a  suspension  of  an 
existing  demand  is  frequently  of  the  utmost  importance  to  a  debtor, 
and  it  constitutes  one  of  the  oldest  titles  of  the  law  under 
the  head  of  forbearance,  and  *has  always  been  considered  [  *  371  ] 
a  sufficient  and  valid  consideration.  (Elting  t\  Vanderlyn, 
4  John.  237;  Morton  v.  Burn,  7  Ad.  and  El.  19;  Baker  v.  Walker, 
14  Mee.  and  Wels.  465  ;  Jennison  v.  Stafford,  1  Cush.  168  ;  Walton 
v.  Mascall,  13  Mee.  and  Wels.  453 ;  Com.  Dig.,  action  assumpsit,  B. 
1 ;  Wheeler  v.  Solcum,  16  Pick.  62 ;  Story  on  Prom.  Notes,  sec.  186, 
and  cases  cited.)  The  surrender  of  other  instruments,  although  held 
as  collateral  security,  is  also  a  good  consideration ;  and  this,  as  well 
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as  the  former  proposition,  is  now  generally  admitted,  and  is  not  open 
to  dispute.  (Dupeau  v,  Waddington,  6  Whar.  220  ;  Hornblower 
V.  Proud,  2  Barn,  and  Aid.  327 ;  Rideout  v,  Bristow,  1  Cromp, 
and  Jer.  231 ;  Bank  of  Salina  v.  Babcock,  21  Wend.  499  ;  Youngs 
V,  Lee,  2  Ker.  551.)  It  seems  now  to  be  agreed,  that  if  there  was  a 
present  consideration  at  the  time  of  the  transfer,  independent  of  the 
previous  indebtedness,  that  a  party  acquiring  a  negotiable  instrument 
before  its  maturity  as  a  collateral  security  toa  pre-existing  debt,  with- 
out knowledge  of  the  facts  which  impeach  the  title  as  between  the 
antecedent  parties,  thereby  becomes  a  holder  in  the  usual  course  of 
business,  and  that  his  title  is  complete,  so  that  it  will  be  unaffected 
by  any  prior  equities  between  other  parties,  at  least  to  the  extent 
of  the  previous  debt,  for  which  it  is  held  as  collateral.  (White  v. 
Springfield  Bank,  3  Sand.  S.  0.  222 ;  New  York  M.  Iron  Works 
t?.  Smith,  4  Duer,  362.)  And  the  better  opinion  seems  to  be,  in 
respect  to  parol  contracts,  as  a  general  rule,  that  there  is  but  one 
measure  of  the  sufficiency  of  a  consideration,  and,  consequently, 
whatever  would  have  given  validity  to  the  bill  as  between  the  origi- 
nal parties  is  sufficient  to  uphold  a  transfer  like  the  one  in  this 
case.  We  are  not  aware  that  the  principle,  as  thus  limited  and 
qualified,  is  now  the  subject  of  serious  dispute  anywhere,  and  that 
is  amply  sufficient  for  the  decision  of  this  cause.  Whether  the  same 
conclusion  ought  to  follow  where  the  transfer  was  without  any 
other  consideration  than  what  flows  from  the  nature  of  the  con- 
tract at  the  time  of  the  delivery,  and  such  as  may  be  inferred  from 
the  relation  of  debtor  and  creditor  in  respect  to  the  pre-existing 
debt,  is  still  the  subject  of  earnest  discussion,  and  has  given  rise 
to  no  small  diversity  of  judicial  decision.  It  seems  it  is  regardeii 
as  sufficient  in  England,  according  to  a  recent  case.  (Poirier  v. 
Morris,  20  Eng.  L.  and  Eq.  103;  Byles  on  Bills,  pp.  96  and 
127.)  A  contrary  rule  prevails  in  New  York,  as  appears  by  several 
decisions.  (Coddington  v.  Bay,  20  John.  637 ;  Stalker  v,  Mc- 
Donald, 6  Hill,  93  ;  and  also  in  Tennessee,  Napier  v.  Elam,  5  Yerg. 
108.)  It  is  settled  that  it  is  a  sufficient  consideration  in  Massachu- 
setts, Vermont,  and  New  Jersey,  and  such  was  the  opinion 
[  *  372  ]  of  the  late  Justice  Story,  as  appears  from  his  remarks  *  in 
Swift  V.  Tyson,  and  in  his  valuable  treatise  on  Bills  of 
Exchange.  (Stoddard  v.  Kimball,  6  Gush.  469;  Story  on  Bills, 
sec.  192 ;  Chicopee  Bank  v,  Chapin,  8  Met.  40 ;  Blanchard  v. 
Stevens,  3  Gush.  162  ;  Atkinson  v.  Brooks,  26  Ver.  569 ;  Allaire 
v.  Hartshorne,  1  Zab.  6H5.)  We  think,  however,  that  the  point 
does  not  arise  in  this  case,  for  the  reasons  before  stated,  and,  con- 
sequently, forbear  to  express  any  opinion  upon  the  subject.     The 
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judgment  of  the  circuit  court  is  reversed,  and  the  cause  remanded 
for  further  proceedings,  with  directions  to  issue  a  new  venire. 


Charles  W.  G-azzam,  Plaintiff  in  Error,  v.  Elam  Philups  and  others. 

20  H.  372. 

COKBTRUOTION  OF  PATENT,  AS  TO  DeSCBIPTIOIT  OF  THE  LaHD  GbANTED. 

1.  The  boandaries  and  quantity  of  land  granted  by  a  patent  must  be  ascertained  by 
descriptive  language  in  the  patent.        « 

2.  An  equity  of  the  grantee  to  recover  more  or  different  land  cannot  control  the  lan- 
guage of  the  patent  in  an  action  at  law.  The  case  of  Brown  v.  Clements,  3  How. 
650;  15  Curtis,  580,  overruled. 

This  is  a  writ  of  error  to  the  supreme  court  of  Alabama.  The 
case  is  well  stated  in  the  opinion. 

Mr,  J,  Little  Smith,  for  plaintiff  in  error. 

Mr.  Sherman,  for  defendant. 

• 

*  Mr.  Justice  Kelson  delivered  the  opinion  of  the  court.  [  *  874  ] 

This  is  a  writ  of  error  to  the  supreme  court  of  the  State 
of  Alabama. 

Tlie  suit  was  brought  in  the  court  below  to  recover  the  possession 
of  some  four  acres  of  land  in  the  city  of  Mobile. 

The  lessors  of  the  plaintiff  claimed  title  to  the  lot  in  dispute  as 
heirs  of  James  Etheridge,  and  gave  in  evidence  a  patent  from  the 
United  States  to  their  ancestor,  dated  30th  May,  1833,  *'for  the 
southwest  quarter  section  twenty-two,  in  township  four  south,  of 
range  one  west,  in  the  district  of  land  subject  to  sale  at  St.  Stephens, 
Alabama,  containing  ninety-two  acres  and  sixty-seven  hundredths 
of  an  acre,  according  to  the  official  plat  of  the  survey  of  the  said 
lands  returned  to  the  general  land  office  by  the  surveyor  general ; 
which  said  tract  has  been  purchased  by  the  said  James  Etheridge." 
The  above  is  a  literal  extract  from  the  description  of  the  parcel  of 
land  in  the  patent  granted  to  Etheridge. 

The  defendant  claimed  under  William  D.  Stone,  and  gave  in 
evidence  a  patent  to  him  from  the  United  States,  dated  the  17th 
December,  1832,  ''for  the  south  subdivision  of  fractional  section 
twenty-two,  same  township  and  range,  containing  one  hundred  and 
ten  acres  and  fifty-one  hundredths  of  an  acre,  according  to  the 
official  plat  of  survey  of  the  said  lands  returned  to  the  general 
land  office  by  the  surveyor  general ;  which  said  tract  has  been  pur- 
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chased  by  the  said  William  D.  Stone/'  Etheridge  gave  notice  to  the 
register  and  receiver  of  his  claim  under  the  act  of  29th  May,  1830, 
on  the  28th  January,  1831,  and  produced  his  proofs.  Stone  gave 
notice  of  his  claim  to  the  same  section,  25th  March,  1831,  and 
furnished  his  proofs.  The  claim  and  proofs  in  each  case  were 
received  and  filed,  but  no  money  was  paid,  nor  certificates  given,  as 
the  official  plat  of  the  survey  of  the  township  had  not  then  been 
received  at  the  office.  This  plat  was  returned  and  filed  in  March, 
1832.  There  were  private  claims  surveyed  and  laid  down  on  the 
plat  to  this  section,  so  that  the  portion  open  to  the  two  pre-emption 
claims  in  question  was  confined  to  a  fractional  part  of  the  section. 
This  fractional  part  was  divided  according  to  the  plat  by  a  line 
running  north  and  south  through  it,  laying  off*  in  the  west  subdi- 
vision ninety-two  and  sixty-seven  hundredths  acres,  and  in  the  east 
one  hundred  and  ten  and  fifty  hundredths  acres.  Etheridge  pur- 
chased the  west  and  Stone  the  east  subdivision. 

The  certificates  of  purchase  were  given  to  both  claimants  30th 
April,  1832.  The  one  to  Etheridge  is  for  the  southwest 
[  *  375  ]  *  quarter  of  section  twenty-two,  containing  ninety-two  and 
sixty-seven  hundredths  acres,  the  quantity  in  the  west  sub- 
division, at  the  rate  of  one  dollar  twenty-five  cents  per  acre,  amount- 
ing to  $115.43;  the  other  to  Stone  is  for  the  southeast  subdivision 
of  fractional  section  twenty-two,  containing  one  hundred  and  ten 
and  fifty-one  hundredths  acres,  the  quantity  in  the  east  subdivision^ 
at  the  rate  of  one  dollar  twenty-five  cents  per  acre,  amounting  to 
$138.13. 

The  sales  in  each  case  were  made  in  conformity  with  the  subdi- 
visions, as  marked  upon  the  plat  of  the  surveyor  general  then  on 
file  in  the  office,  and  to  which  all  purchasers  of  the  public  land  had 
access,  and  which  constituted  the  guide  of  the  register  and  receiver 
in  making  the  sales. 

The  lessors  of  plaintiff  also  gave  evidence  showing  that  the  prem- 
ises in  question  were  within  the  southwest  quarter  section  twenty- 
two,  computing  the  same  according  to  the  usual  measurement  of 
quarter  sections,  and  that  a  full  quarter  might  have  been  laid  off 
from  the  fraction,  and  claimed  that  the  whole  of  the  southwest 
quarter  had  been  appropriated  to  their  ancestor,  Etheridge,  under 
the  pre-emption  act  of  1830,  which  position  was  assented  to  by  the 
court.  The  court  also  ruled  that  the  purchase  and  patent  of  Stone, 
under  whom  the  defendant  claims,  must  be  restrained  to  the  frac- 
tion in  the  west  part  of  the  southeast  quarter  of  section  twenty- 
two,  and  that  it  gave  him  no  right  to  the  land  in  the  soutl^west 
quarter. 
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The  effect  of  this  ruling,  when  applied  to  the  case,  gave  to  the 
heirs  of  Etheridge  one  hundred  and  sixty  acres  of  the  fractional 
section,  in  disregard  of  the  official  survey,  the  purchase,  and  pat- 
ent for  only  the  ninety-two  acres,  and  reduced  tlie  one  hundred  and 
ten  which  Stone  purchased,  and  had  a  patent  for,  to  some  forty- 
three  acres. 

The  court  is  of  opinion  this  ruling  cannot  be  maintained.  For, 
conceding  for  the  sake  of  the  argument  that  the  plat  by  tlie  sur- 
veyor general  of  this  section  was  made  contrary  to  law,  the  ground 
upon  which  the  decision  is  sought  to  he  maintained,  and  that  Eth^- 
eridge,  under  the  pre-emption  act  of  1830,  was  entitled  to  purchase 
the  whole  of  the  southwest  quarter,  and  to  have  it  surveyed  and 
patented  to  him,  yet  it  was  not  so  surveyed,  nor  did  he  purchase, 
nor  has  he  obtained  a  patent  for  the  same.  On  the  contrary,  he 
purchased  and  paid  for  the  west  subdivision  only  of  this  fractional 
section,  containing  ninety-two  acres,  and  took  out  a  patent  for  the 
subdivision.  And  in  addition  to  this,  Stone,  at  the  same  time,  pur- 
chased the  east  subdivision,  as  laid  down  on  the  official  plat,  and 
has  received  a  patent  for  the  same,  and  which  includes  the  premises 
in  question. 

*  The  patent  to  Etheridge,  as  we  have  seen,  describes  the  [  *  376  ] 
land  granted  as  the  southwest  quarter,  &c.,  containing 
ninety -two  and  sixty-seven  hundredths  acres,  according  to  the  offi- 
cial plat  of  the  survey  of  said  lands  returned  to  the  general  land 
office.  And  the  patent  to  Stone  is  equally  specific  in  the  descri|>- 
tion  of  the  parcel  granted  to  him.  The  title,  therefore,  to  the 
premises  in  question  was  never  in  the  ancestor  of  the  lessors  of  the 
plaintiff,  but  has  been  in  Stone,  and  those  holding  under  him, 
since  the  17th  December,  1832,  the  date  of  his  patent. 

The  case  of  the  claim  of  Etheridge  to  the  whole  of  this  south- 
west quarter,  some  years  after  the  issuing  of  the  patent  to  him  and 
Stone,  was  presented  to  the  commissioner  of  the  land  office  for  cor- 
rection. It  was  there  elaborately  examined  by  the  counsel  for  the 
applicant,  and  by  the  commissioner  of  the  land  office,  and  ulti- 
mately disposed  of  by  the  secretary  of  the  treasury,  on  the  opinion 
of  the  attorney  general ;  that  officer  maintaining  the  regularity  of 
the  survey,  and  of  course  confixing  the  grants  to  the  subdivisions 
as  laid  down  on  the  plat  referred  to  in  the  patents.  But,  as  we 
have  already  said,  whether  this  view  of  the  law  be  sound  or  not,  it 
cannot  control  the  question  before  us.  The  inquiry  here  is  in 
respect  to  the  legal  title,  whether  it  was  in  Etheridge  or  Stone, 
under  the  descriptions  of  the  land  in  their  respective  patents.  Un- 
less we  can  hold  that  it  passed  to  Etheridge  under  his  patent^  the 
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plaintiff  must  fail.  And  we  have  seen  that,  without  disregarding 
the  plainest  terms  used  in  the  description  of  the  tract,  it  is  impossi- 
ble to  arrive  at  any  such  conclusion.  We  deny,  altogether,  the 
right  of  the  court  in  this  action  to  go  beyond  these  terms,  thus 
explicit  and  specific,  and,  under  a  supposed  equity  in  favor  of  Eth- 
eridge,  arising  out  of  the  pre-emption  laws,  to  the  whole  of  the 
southwest  quarter,  enlarge  the  description  in  the  grant,  or,  more 
accurately  speaking,  determine  the  tract  and  quantity  of  the  land 
granted  by  this  supposed  equity  instead  of  by  the  description  in  the 
patent. 

But,  independently  of  the  above  view,  which  we  think  conclusive 
against  the  plaintiff,  we  are  not  satisfied  that  there  was  any  want 
of  power  in  the  surveyor  general  in  making  the  subdivisions  of  this 
section  according  to  the  plat,  and  in  conformity  with  which  the 
sales  of  the  land  in  dispute  were  made. 

The  first  section  of  the  act  of  24th  April,  1820,  (3  U.  S.  St.  p. 
566,)  after  referring  to  the  act  of  1805,  provides,  *Hhat  fractional 
sections  containing  one  hundred  and  sixty  acres  or  upwards  shall, 
in  like  manner,  as  nearly  as  practicable,  be  subdivided  into  half- 
quarter  sections,  under  such  rules  and  regulations  as  may 
[  *  3?7  ]  be  prescribed  by  the  secretary  of  the  treasury,  *  but  frac- 
tional sections  containing  less  than  one  hundred  and  sixty 
acres  shall  not  be  divided,  but  shall  be  sold  entire." 

The  secretary  of  the  treasury  issued  his  regulations  to  the  sur- 
veyor general,  through  the  commissioner  of  the  land  office,  on  the 
10th  June  following,  in  which  he  directed  that  fractional  sections 
containing  more  than  one  hundred  and  sixty  acres  should  be  di- 
vided into  half-quarter  sections  by  north  and  south  or  east  and 
west  lines,  so  as  to  preserve  the  most  compact  and  convenient  forms. 
The  fractional  section  in  question  was  divided  t>y  a  north  and  south 
line,  according  to  these  instructions.  Under  them,  some  latitude 
of  discretion  has  been  exercised  by  the  surveyor  general  in  the 
division  of  fractional  sections  exceeding  the  quantity  mentioned, 
regard  being  had  to  convenient  forms,  and  to  avoid  the  subdivision 
of  the  public  domain  into  ill-shaped  and  unsaleable  fractions.  The 
question,  as  we  have  already  seen,  came  again  before  the  secretary 
of  the  treasury  in  the  case  of  Etheridge,  before  us  in  1837,  and  the 
construction  first  given,  and  also  the  practice  of  the  surveyor  gen- 
eral under  it,  confirmed.  The  surveys  of  the  public  lands  under 
this  regulation  had  then  been  in  operation  for  some  seventeen  years, 
and  has  since  been  continued.  Attorney  General  Butler,  upon 
whose  authority  the  secretary  of  the  treasury  confirmed  the  survey 
of  the  fractional  section  in  question,  in  a  well-considered  opinion, 
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observed,  that  **if  congress  had  intended  that  fractional  sections 
should,  at  all  events,  be  divided  into  half-quarter  sections,  when 
their  shape  admits  the  formation  of  any  such  subdivision,  I  think 
they  would  have  said  so  in  explicit  terms,  and  that  the  discretion- 
ary power  intrusted  to  the  secretary  would  have  been  plainly  con- 
fined to  the  residuary  parts  of  the  section ;  and  further,  that  the 
clause  in  the  first  section  of  the  act  of  1820,  concerning  fractional 
sections  containing  less  than  one  hundred  and  sixty  acres,  (which 
are  not  to  be  divided  at  all,  but  sold  entire,)  is  decisive  to  show 
that  congress,  which  passed  the  act,  did  not  deem  it  indTspensable 
that  regular  half-quarter  sections  should,  in  all  practicable  cases, 
be  formed  by  the  surveyors;  on  the  contrary,  it  shows  that  they 
preferred  a  single  tract,  though  containing  more  than  eight}'^  acres, 
and  though  capable  of  forming  a  regular  half-quarter,  to  small 
inconvenient  fractions."  We  entirely  concur  in  this  construction 
of  the  act. 

The  only  difficulty  we  have  had  in  this  case  arises  from  the  cir- 
cumstance thftt  a  different  opinion  was  expressed  by  a  majority  of 
this  court  in  the  case  of  Brown's  Lessee  v.  Clements,  (3  Howard,  p. 
650.)  That  opinion  differed  from  the  construction  of  the  act  of 
1820,  given  by  the  head  of  the  land  department,  and  dis- 
approved of  the  practice  that  had  grown  up  under  *  it  in  [  *  378  ] 
making  the  public  surveys;  and  also  from  the  opinion, 
subsequently  confirming  this  construction  and  practice,  by  the 
secretary  of  the  treasury  and  attorney  general,  as  late  as  the  year 
1837.  The  decision  in  Brown  v,  Clements  was  made  in  the  De- 
cember term,  1844. 

It  is  possible  that  some  rights  may  be  disturbed  by  refusing  to 
follow  the  opinion  expressed  in  that  case;  but  we  are  satisfied  that 
far  less  iuconveniunce  will  result  from  this  dissent,  than  by  adhering 
to  a  principle  which  we  think  unsound,  and  which,  in  its  practical 
operation,  will  unsettle  the  surveys  and  subdivisions  of  fractional 
sections  of  the  public  land,  running  through  a  period  of  some 
twenty-eight  years.  Any  one  familiar  with  the  vast  tracts  of  the 
public  domain  surveyed  and  sold,  and  tracts  surveyed  and  yet 
unsold,  within  the  period  mentioned,  can  form  some  idea  of  the 
extent  of  the  disturbance  and  confusion  that  must  inevitably  flow 
from  an  adherence  to  any  such  principle.  We  cannot,  therefore, 
adopt  that  decision  or  apply  its  principles  in  rendering  the  judg- 
ment of  the  court  in  this  case. 

The  judgment  of  the  court  below  is  reversed,  and  the  proceed- 
ings remitted  to  the  court,  to  award  a  venire,  &o. 
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Jl^aS       Horace  C.  Su^y  and  others,  Appellants,  v,  Elibha  Foots. 

^'^  ^  20  H.  378. 

Patents  fob  Ikvehtions. 

1.  The  court,  by  an  equal  division,  affiroiR  the  decree  of  the  court  below  sustaining 

Foote's  patent. 
2   A  majorivy  of  the  court  reverses  that  decree,  so  far  as  it  allows  interest  on  the  profits 

decreed  to  plaintiff  below. 
3.  Also  reverses  the  decree  in  his  favor  for  costs,  because  be  did  not  seasonably  enter  a 

disclaimer  for  that  which  was  not  new  in  his  claim. 

This  was  an  appeal  from  the  circuit  court  for  the  northern  district 
of  New  York. 

It  is  sufficiently  stated  in  the  opinion. 

Mr.  Keller  and  Mr.  Bldfch/ord^  for  appellants. 

Mr.  Foote,  for  himself. 

[  *  385  ]       *  Mr.  Justice  Nelson  delivered  the  opinion  of  the  court. 
This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
the  United  States  for  the  northern  district  of  New  York. 

The  bill  was  filed  in  the  court  below  by  Foote  against  the  de- 
fendants for  an  alleged  infringement  of  a  patent  for  an  improve- 
ment in  regulating  the  draught  or  heat  of  stoves.  The  bill,  among 
other  things,  set  out  a  trial  at  law  between  the  parties  upon  the 
patent,  and  a  verdict  for  the  plaintiff;  that  the  defendants  since  the 
trial  and  verdict  continued  their  infringement,  and  had  even  in- 
creased the  business  of  making  and  vending  the  complainant's 
stove  regulators. 

The  complainant  prayed  for  an  account,  and  that  the  defendants 
be  restrained  by  injunction  from  further  infringements. 

The  defendants  put  in  an  answer,  to  which  there  was  a  replica- 
tion. Afterwards  feigned  issues  were  ordered  by  the  court,  to  try 
the  questions  whether  or  not  the  patentee  was  the  first  and  original 
inventor  of  the  application  of  the  expansive  and  contracting  power 
of  the  metallic  rod,  by  different  degrees  of  heat,  to  open  and  close 
the  damper  which  governs  the  admission  of  air  into  a  stove ;  and, 
also,  whether  or  not  he  was  the  first  and  original  inventor  of  the 
combination  described  in  his  patent,  by  which  the  regulation  of  the 
heat  of  a  stove  in  which  it  might  be  used  was  effected. 

The  jury,  after  hearing  the  proofs  upon  these  issues,  returned  a 
verdict  in  the  negative.  Afterwards  the  cause  came  before  the 
court  upon  the  pleadings  and  proofs,  and  the  case  made  upon  the 
trial  of  the  feigned  issues;  and  after  hearing  the  arguments  of 
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counsel  for  the  respective  parties,  held,  that  the  patent  was  valid, 
notwithstanding  the  verdict  of  the  jury  on  the  feigned  issues,  and 
also  that  the  defendants  had  been  guilty  of  an  infringement,  and 
referred  the  cause  to  a  master,  to  ascertain  and  report  the  profits 
which  the  defendants  had  derived  by  reason  of  said  in- 
fringement, A  most  voluminous  record  *of  testimony  [*386] 
was  taken  before  the  master,  and  on  the  ITth  June,  1854, 
he  reported  profits  made  by  the  defendants  to  the  amount  of  |2.650. 
Thirty  exceptions  were  filed  to  the  report  by  the  counsel  for  the 
complainant,  and  eighteen  by  the  defendants,  and  were  argued  be- 
fore the  court.  The  view  the  court  has  taken  of  the  case  here 
renders  it  unimportant  to  refer  particularly  or  specially  to  the  de- 
cision of  the  court  below  upon  each  of  these  exceptions.  After  dis- 
posing of  them,  the  court,  agreeably  to  an  earnest  request  of  the 
counsel  that  the  cause  should  not  be  again  sent  down  to  the  master, 
but  that  the  court,  upon  the  evidence  before  it,  should  ascertain  the 
amount  of  profits  to  which  the  complainant  was  entitled,  entered 
upon  the  inquiry,  and,  after  a  laborious  and  minute  examination  of 
a  record  of  some  six  hundred  closely  printed  octavo  pages  of  proofs, 
found  an  aggregate  of  profits  to  the  amount  of  $17,980.40,  and  an 
aggregate  of  interest,  averaged,  of  |5,6G3.82,  making  a  total  of 
123,644.22.  And  on  the  28th  of  August,  1856,  a  final  decree  was 
entered  for  the  complainant  against  the  defendants  for  this  amount, 
with  the  costs  to  be  taxed. 

The  cause  is  now  before  this  court  on  appeal. 

The  diflference  of  opinion  among  the  judges  of  this  court  in  respect 
to  the  amount  of  profits  that  should  be  allowed  to  the  complainant, 
precludes  the  delivery  of  any  written  opinion  on  this  branch  of 
the  case.  The  decree  of  the  court  below  as  to  the  amount,  with 
the  exception  of  the  interest,  is  affirmed  by  a  divided  court.  A 
maj[ority  of  the  court  are  of  opinion  that  there  was  error  in  the 
allowance  of  interest  on  the  profits  found  for  the  complainant. 
That  amount,  therefore,  which  is  $5,663.82,  must  be  deducted. 

This  court  is  also  of  opinion  that  the  court  below  erred  in  award- 
ing costs  of  the  complainant  against  the  defendants. 

The  first  claim  of  the  patentee  in  his  patent  was  disproved, by 
the  prior  construction  and  use  of  what  is  called  in  the  case  the 
Saxton  stove,  and  no  disclaimer  was  entered  according  to  the  re- 
quirements of  the  act  of  Congress  3d  March,  1837.  By  the  ninth 
section  of  that  act  it  is  provided,  that  when  a  patentee  by  mistake 
shall  have  claimed  to  be  the  inventor  of  more  than  he  is  entitled  to, 
the  patent  shall  still  be  good  for  what  shall  be  truly  and  bona 
fide  his  own,  and  he  shall  be  entitled  to  maintain  a  suit  ia  law 
Vol.  ii— 31 
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or  equity  for  an  infringement  of  this  part  of  the  invention,  not- 
withstanding the  specification  claims  too  much.  5ut  in  such  case, 
if  judgment  or  decree  he  rendered  for  the  plaintiff,  he  shall  not 
recover  costs  against  the  defendant,  unless  he  shall  have  entered  a 
disclaimer  in  the  patent  office  of  the  thing  patented,  to  which  he 
has  no  right,  prior  to  the  commencement  of  the  suit. 
[  *  38T  ]  There  is  also  another  *condition,  namely,  that  the  plaintiff 
shall  not  be  entitled  to  the  benefits  of  the  section,  if  he 
has  unreasonably  neglected  or  delayed  to  enter  the  disclaimer. 

The  Saxton  stove  was  produced  on  the  trial  of  the  feigned  issues, 
after  this  suit  had  been  commenced,  and  the  question  has  been  in 
controversy  from  thence  to  the  present  time,  whether  or  not  the 
arrangement,  construction,  and  use  of  that  stove,  had  the  effect  to 
disprove  the  first  claim  in  the  complainant's  patent.  It  would  be 
going  too  far,  therefore,  under  these  circumstances,  to  hold  that 
the  delay  in  entering  the  disclaimer  was  unreasonable  within  the 
meaning  of  the  statute.  A  majority  of  the  court  is  of  opinion  the 
delay  has  not  been  unreasonable  within  the  meaning  of  the  act,  so 
as  to  defeat  the  recovery. 

According  to  our  conclusions,  the  decree  of  the  court  below  is 
reversed  as  to  the  $5,663.82  interest,  and  also  as  to  the  costs  allowed 
the  complainant,  and  affirmed  as  to  the  residue,  without  costs  to 
either  party  in  this  court ;  and  that  the  case  be  remitted  to  the  court 
below  to  enter  a  decree  for  the  complainant  against  the  defendants 
in  conformity  to  this  opinion,  and  proceed  to  the  execution  of  the 
same. 

Mr.  Justice  Danibl  and  Mr.  Justice  Grier  dissented. 

Mr.  Justice  Daniel.  I  concur  entirely  in  the  views  expressed  by 
my  brother  Grier  in  this  cause.  I  have  always  regarded  the  patent 
of  the  complainant  void  upon  its  face.  I  moreover  consider  the 
decree  of  the  circuit  court  inconsistent  with  the  claim  of  the  com- 
plainant, unwarranted  by  any  evidence  in  the  cause,  and  most 
unjust  and  oppressive  in  its  operation. 

Mr.  Justice  Grier  dissenting: 

Although  I  may  occasionally  differ  in  opinion  with  the  majority 
of  my  brethren,  my  usual  custom  has  been  to  submit  to  their  better 
judgment,  without  remark.  But  in  this  case  I  feel  constrained  to 
protest  against  a  decree  which,  in  my  opinion,  does  great  and  man- 
ifest injustice  to  the  appellants.  In  doing  so,  it  is  proper  that  I 
thus  state  my  reasons  as  briefly  as  possible,  without  an  attempt  at 
their  full  vindication  by  a  tedious  argument. 
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I.  I  believe  the  patent  of  the  complainant  to  be  void  on  its  face. 

The  first  claim  is  for  the  application  of  the  *' expansive  and  con- 
tracting power  of  a  metallic  rod,  by  difi^erent  degrees  of  heat,  to 
open  and  close  a  damper  which  governs  the  admission  of  air  into  a 
stove." 

*Now,  this  claim  is  false  in  fact.  The  patentee  was  not  [  *  388  ] 
the  first  to  make  this  application  of  the  different  degrees 
of  expansion  of  metals  to  open  and  close  a  damper  to  a  stove.  The 
evidence  is  clear,  explicit,  and  uncontradicted.  Moreover,  a  jury 
has  so  found  in  an  issue  ordered  in  this  case,  and  which  verdict 
does  not  appear  to  have  been  set  aside,  although  it  was  disregarded 
in  the  decision  of  the  case. 

This  claim,  even  if  it  were  true  in  fact,  is  clearly  void  in  law, 
unless  wo  agree  to  reverse  the  doctrine  laid  down  by  this  court  in 
the  case  of  O'Reilly  v,  Morse,  with  regard  to  the  eighth  claim  of 
Morse's  patent.  Besides,  at  the  trial  at  law,  the  circuit  court 
decided,  in  1848,  that  this  first  claim  could  not  be  sustained.  Yet, 
with  ten  years*  judicial  notice  of  this  defect  in  his  patent,  the  pat- 
entee has  never  amended  it,  entered  a  disclaimer,  or  attempted  to 
avail  himself  of  the  privilege  offered  to  him  by  the  statute  to  rescue 
it  from  this  charge,  so  destructive  to  its  validity. 

At  common  law,  a  patent  having  this  infirmity  was  absolutely 
void.  The  patent  act  of  1836,  section  13,  provides  a  remedy, 
'*  where  a  patent  is  inofierative  and  void,  by  reason  of  a  patentee's 
claiming  in  his  specification  as  his  invention  more  than  he  had  a 
right  to  claim,  and  when  the  error  has  arisen  through  inadvertence 
or  mistake." 

In  such  a  case,  the  patentee  is  permitted  to  surrender  his  patent, 
and,  on  payment  of  a  further  sura,  have  his  patent  reissued  as  cor- 
rected. But  he  was  not  permitted  to  recover  any  damage  for 
infringement  which  occurred  before  the  date  of  the  reissued  patent. 

The  patent  act  of  1837,  section  7,  gives  a  further  privilege  to  the 
patentee  of  escaping  the  consequences  of  such  a  defect,  **  where  his 
patent  is  too  broad,"  by  permitting  him  to  enter  a  disclaimer,  to 
be  taken  and  considered  as  part  of  the  original  specification.  It 
<loes  not  subject  him  to  the  costs  of  a  new  patent,  nor  to  the  for- 
feiture of  antecedent  damages,  where  the  disclaimer  is  made  during 
the  pendency  of  a  suit,  but  gives  the  defendant  a  right  to  object  to 
its  validity  on  account  of  unreasonable  neglect  and  delay  in  filing  it. 

The  ninth  section  of  the  same  act  provides  for  the  Ciise  where 
**  the  patentee,  in  his  specification,  has  claimed  to  be  the  inventor  of 
any  material  or  substantial  part  of  the  thing  patented,  of  which  he 
was  not  the  first  inventor,  and  provided  it  be  distinguishable  from 
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other  parts  claimed  in  hiR  patent.  He  is  permitted  to  sustain  his 
action  for  such  part  as  is  bona  fide  his  own  invention,  forfeiting  his 
right  to  costs  where  he  has  not  filed  a  disclaimer  before  suit  brought. 
But  no  person,  bringing  any  such  suit,  shall  be  entitled  to 
[  *  389  ]  the  benefits  of  this  *  section,  who  shall  have  unreasonably 
neglected  or  delayed  to  enter  at  the  patent  office  a  dis- 
claimer, as  aforesaid." 

Now,  the  first  claim  of  this  patent  does  not  come  within  the  cate- 
gory of  the  ninth  section.  It  is  not  for  ^^a  material  and  substantial 
part  of  the  thing,  distinguishable  from  otlier  parts,"  but  it  is  the 
case  embraced  in  the  seventh  section,  where  the  claim  is  void,  be- 
cause it  is  too  broad. 

Here  the  claim  is  for  a  monopoly  of  the  expansive  power  of  metals 
when  applied  to  a  stove^  and  this  expansive  power  is  a  necessary 
agent  in  every  claim  for  a  combination  in  the  patent. 

The  seventh  section  gives  the  patentee  no  right  to  recover  at  all, 
unless  a  disclaimer  has  been  filed  before  trial  or  judgment.  But, 
assuming  that  the  privilege  given  by  the  ninth  section  be  available 
to  the  patentee  in  this  case,  has  he  broup;ht  himself  within  the  pro- 
viso? He  has  refused  to  avail  himself  of  the  privilege  tendered  to 
him  by  the  law,  and  stands  upon  liis  patent.  Notwithstanding  the 
decision  of  the  circuit  court  against  this  claim  in  1848;  notwith- 
standing the  decision  of  this  court  in  O'Reilly  v,  Morse;  notwith- 
standing the  verdict  in  1853,  declaring  this  claim  false,  no  dis- 
claimer has  ever  been  entered.  The  pendency  of  the  suit  could  be 
no  reason,  for  the  actg  contemplate  a  pending  suit.  I  cannot  con- 
sent to  say  that  this  is  not  a  case  not  only  of  unreasonable  delay, 
but  of  stubborn  rejection  of  the  privilege  oflFered  by  the  law. 

The  case  of  O'Reilly  v.  Morse  cannot  be  quoted  as  a  precedent 
for  this.  There,  Morse  was  admitted  to  be  the  original  inventor 
of  the  application  of  an  element  of  nature  in  his  eighth  claim ;  but 
the  court  decided  that  it  was  void,  because  it  was  too  broad.  Until 
that  decision  was  read  in  court,  the  patentee  had  not  the  least  rea- 
son to  suspect  his  claim  to  be  invalid.  The  decision  was  a  surprise 
not  only  to  him,  but  many  others  more  learned  in  the  law,  who  had 
carefully  examined  this  claim,  and  advised  the  patentee  that  it  was 
valid.  In  the  present  case,  the  patentee  disregarded  the  judgment 
of  a  circuit  court,  a  verdict  of  a  jury,  and  judgment  of  this  court, 
all  of  which  warned  him  of  the  necessity  of  a  disclaimer  many  years 
before  final  judgment. 

I  cannot  consent  to  annul  the  statute  altogether,  and  allow  its 
benefits  to  a  patentee  who  has  stubbornly  refused  to  submit  to  the 
conditions  on  which  they  are  tendered. 
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II.  The  interlocutory  decree  of  the  court  below  does  not  condema 
the  defendants  for  infringing  the  third  claim  of  the  complainant's 
patent,  on  which  alone  it  was  decided  on  the  trial  at  law  the  de- 
fendant was  liable,  and  on  which  it  is  now  attempted  to  justify  thfs 
decree.  What  that  decree  is,  must  be  judged  by  the  record,  and 
not  by  any  parol  explanations  or  contradictions  of  it. 

*  The  decree  affirms—  [  *  390  ] 

1st.  That  the  plaintiff  was  the  first  inventor  of  the  ap- 
plication of  the  expansion  and  contraction  of  the  inflexible  metallic 
rod  to  the  regulation  of  the  heat  of  stoves. 

2d.  That  any  regulator  in  which  the  expansive  and  contracting 
power  of  an  inflexible  metallic  rod,  which  expansion  and  contrac- 
tion is  produced  by  changes  in  the  heat  of  the  stove  regulated,  is 
applied  to  the  damper  to  regulate  the  heat  of  the  stove,  is  embraced 
within  the  principle  of  the  invention  claimed  in  the  patent. 

3d.  That  the  defendants  have  made  and  sold  regulators  embrac- 
ing that  principle. 

4th.  That  they  must  account  for  all  regulators  made  and  sold 
by  them,  which  embrace  that  principle. 

This  decree  charges  the  defendant  with  the  infringement  of  the 
first  claim  of  the  patent,  and  is  in  conformity  with  the  doctrines 
advanced  in  the  charge  of  the  court,  on  the  issue  tried  before  them, 
where  the  court  thus  define  the  claim  of  the  patent: 

**Now^  in  this  case,  as  I  understand  the  claim  of  the  patentee,  he 
claims  the  application  of  the  principle  of  expansion  and  contraction 
in  a  metallic  rod  for  the  purpose  of  regulating  the  heat  of  a  stove. 
That  is  the  new  conception  which  he  claims  to  have  struck  out, 
and,  although  the  mere  abstract  conception  would  not  have  con** 
stituted  the  subject-matter  of  a  patent,  yet,  when  it  is  reduced  to 
practice  by  any  means,  old  or  new,  resulting  usefully,  it  is  the 
subject  of  a  patent,  independently  of  the  machinery  by  which  the 
application  is  made." 

Again,  speaking  of  the  first  claim,  he  says: 

'*That  claim  is  not  for  any  mode  or  method  of  applying  the  ex- 
pansion and  contraction  of  the  metallic  rod  to  regulate  the  heat  of 
the  stove,  but  it  is  for  the  conception  of  the  idea  itself." 

The  interlocutory  decree  says,  therefore,  in  eflect,  that  the  brass 
rod  regulators,  which  the  defendants  admit  in  their  answers  that 
they  mad^  and  sold,  are  infringements  of  the  plaintifi^'s  patent,  be- 
cause they  embrace  the  principle  of  the  application  of  the  expansive 
and  contracting  power  of  an  inflexible  metallic  rod  to  the  damper 
of  a  stove.  And  the  master  is  directed  to  take  an  account  of  all 
regulators  that  fall  within  the  principle  specified,  no  matter  what 
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^eir  raechaDical  structure  is  or  how  they  may  differ  from  the  rega- 
lators  of  which  the  plaiutifif  gives  a  description  in  his  specification, 
and  DO  matter  whether  they  embrace  or  not  anything  that  the 
plaintiff  claims  in  either  his  second,  his  third,  or  his  fourth  claim. 
The  plaintiff  and  the  court  below  say,  in  effect^  that  they  do  not 
care  for  any  proof  as  to  whether  any  claim  of  the  patent  but  the 
first  is  infringed ;  and  that,  as  the  defendants  have  been 
[  *391  ]  guilty  of  *applying  the  expansive  and  contracting  power 
of  an  inflexible  metallic  rod  to  open  and  close  the  damper 
of  a  stove  in  which  changes  in  the  heat'of  the  stove  produce  the 
expansion  and  contraction,  they  must  respond  for  all  instances  of 
such  application. 

The  defendants  are  found  guilty  of  infringing  the  first  claim  of 
£he  patent  alone.  No  testimony  was  produced  iu  the  case  to  show 
that  the  Race  patent  infringed  the  third  claim,  and  this  fact  was 
emphatically  denied  in  the  answer.  Nor  was  the  verdict  and  judg- 
ment at  law  put  in  evidence.  And  if  it  had  been,  it  is  no  estoppel 
in  equity  to  the  defendants'  putting  the  truth  of  that  charge  of  the 
bill  in  issue  in  his  answer.  That  verdict  and  judgment  is  put  into 
the  bill,  as  laying  a  proper  ground  for  the  granting  of  the  prelim- 
inary injunction.  Nor  is  it  true,  as  now  asserted,  that  this  court 
has  decided  the  question  in  the  case  of  Silsby  v.  Foote,  14  Howard, 
225. 

On  that  trial  the  court  below  had  instructed  the  jury,  "that  the 
defendants  had  not  infringed  the  plaintiff's  patent  unless  tiiey  had 
used  all  the  parts  embraced  in  the  plaintiff's  combination,"  and 
submitted  the  question  to  the  jury  whether  there  had  been  such 
infringement. 

This  instruction  was  adjudged  by  this  court  to  be  correct.  The 
question  whether  the  verdict  was  correct  was  not  before  this  court, 
and  could  not  have  been  decided. 

The  third  claim  which  it  is  7U>ia  alleged  to  be  infringed  is  as  fol- 
lows: 

"I  also  claim  the  combination  above  described,  by  which  the 
regulation  of  the  heat  of  a  stove  or  other  structure,  in  which  it  may 
be  used,  is  effected." 

The  law  requires  that  a  patent  should  '^particularly  specify  and 
point  out  the  part,  improvement,  or  combination,  which  the  pat- 
entee claims  as  his  own  invention." 

This  claim  does  not  specify  the  combination  claimed,  otherwise 
than  by  reference  to  the  body  of  the  specification  where  two  distinct 
and  complex  combinations  of  numerous  parts  and  devices  are  set 
forth. 
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After  a  full  and  fair  trial,  the  jury  have  found,  on  an  issue  directed 
for  that  purpose,  that  the  complainant  was  not  the  first  and  origi- 
nal inventor  of  the  combinations  set  forth  in  this  claim.  But  as- 
suming that  the  court  may  disregard  this  verdict,  and,  without 
setting  it  aside  or  ordering  a  new  trial  of  the  issue,  treat  it  as  a 
nullity;  and  assuming,  that  without  any  testimony  whatever  being 
offered  in  the  case,  the  court  may,  on  view  of  the  models,  declare 
that  the  defendants'  patent  infringes  that  of  complainant;  and 
assuming  the  doctrine  affirmed  by  this  court  in  Silsby  t;. 
Foote,  and  McCormick  v.  Manny,  *to  be  correct,  ^*that  [*392] 
defendant  has  not  infringed  plaintiff's  patent  unless  he 
has  used  all  the  parts  embraced  in  plaintiff's  combination,"  I  think 
it  is  clear  to  ocular  demonstration  that  the  defendants  have  not 
infringed  either  of  the  combinations  claimed,  unless  we  assert  that 
all  other  combinations  which  produce  the  same  result  are  equiva- 
lents for  the  first — a  sophism  which  has  just  been  rejected  by  this 
court  in  the  case  of  McCormick  v.  Manny.  A  vindication  or  dem- 
onstration of  the  correctness  of  this  conclusion  could  not  be  made 
intelligible  unless  by  a  long  recital  from  the  specification,  and 
an  exhibition  of  models  or  diagrams.  The  decree  of  the  court 
below  very  properly  does  not  assert  or  adjudge  that  defendants  have 
used  the  complex  combination  of  complainant's  specification  in  any 
of  its  numerous  parts  save  one — the  expanding  rod.  On  this  point, 
therefore,  rny  objection  to  the  affirmance  of  any  portion  of  this 
decree  is,  because  it  is  founded  on  a  claim  admitted  to  be  void  in 
law,  and  is  sustained  by  presuming,  contrary  to  the  record,  that  it 
was  founded  on  a  claim  found  by  verdict  in  the  case  to  be  void  in 
fact,  and  without  any  proof  of  infringement  save  ocular  demonstra- 
tion of  the  contrary. 

TIL  But,  assuming  the  verdict  of  1848  between  the  present  com- 
plainant and  some  of  the  defendants  to  be  conclusive  as  an  estoppel 
on  all  of  them,  notwithstanding  the  denial  of  the  answer  and  the 
evidence  of  our  senses,  yet  that  verdict  was  between  the  complain- 
ant's patent  and  the  Race  patent,  which  is  called  the  '*  brass-rod 
regulator,"  then  used  by  the  defendants.  It  had  no  reference  what- 
ever to  the  ''expander  patent,"  afterwards  used  by  defendants. 
There  is  no  charge  in  the  bill  that  the  combination  of  this  last 
patent  infringes  the  complainant's  patent.  There  was  no  evidence 
offered  to  grove  such  to  be  the  fact.  The  master's  report  declares 
it  not  to  be  an  infringement  of  the  combination  of  the  third  claim — 
it  is  patent  to  the  eyes  of  any  one  who  will  examine  the  models, 
that  it  does  not ;  yet,  because  it  used  the  expansive  power  of  metals, 
the  defendants  are  mulcted  in  the  sum  of  $7,033  damages,  not  for 
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iDvading  the  complainant's  rights,  but  for  evading  his  patent  by  a 
patented  invention  for  a  different  combination.  I  forl^ear  to  make 
any  further  remarks  on  this  enormity,  because  it  is  affirmed  by  the 
division  of  the  court,  and  their  opinion  has,  happily,  not  been  com- 
pelled to  defend  it  by  argument.  As  it  is  without  precedent,  so 
neither  can  it  be  cited  as  such  hereafter. 

IV.  Lastly,  after  a  very  long  and  laborious  investigation,  the 
master  has  found  that  the  profit  of  making  and  vending  the  machine 
charged  as  an  infringement,  is  ten  cents  on  each  regulator. 
[  *  393  ]  This  finding  of  the  report  was  excepted  to  by  the  *  com- 
plainant. The  court  overruled  the  exception  and  confirmed 
the  report  on  this  point;  and,  nevertheless,  assess  the  damage  at 
tenfcld  the  amount.  By  what  process  of  reasoning  or  arithmetic, 
on  what  facts  or  what  principle  of  law,  this  astonishing  and  ruia- 
ous  decree  is  founded,  it  does  not  undertake  to  explain.  I  can  con- 
ceive of  no  other  ground  than  that  the  court  have  calculated  the 
whole  profit  of  the  stove,  as  was  done  in  the  case  of  Seymour  v. 
McCormick,  and  overruled  by  this  court. 

Believing,  therefore,  that  the  decree  of  this  court,  so  far  as  it 
affirms  any  portion  of  the  decree  of  the  circuit  court,  is  not  only 
unsustained  by  evidence,  but  contrary  to  the  law  as  heretofore  estab- 
lished by  this  court,  I  cannot  give  my  assent  to  it. 
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Thb  People's  Ferrt  Cobipany,  Appellants,  v.  Joseph  Beers  and 

another. 

20  H.  393. 

Admibalty — Lien  fob  Constbuction  of  a  Vessel. 

A  contract  for  the  conBtraction  of  a  vessel  is  not  a  maritime  contract,  becaose  it  is 
neither  made  nor  performed  on  the  water.  No  maritime  lien  is  created  by  the  per- 
formance of  such  a  contract. 

Appeal  from  the  circuit  court  for  the  southern  district  of  New 
York. 

The  case  is  stated  in  the  opinion. 

Mr,  O'Connor  J  for  appellants. 

Mr,  Benedict,  for  appellees. 

* 

[  *  399  ]      *  Mr.  Justice  Catron  delivered  the  opinion  of  the  oourt. 
This  was  a  libel  filed  by  Beers  &  Warner  as  assignees  of 
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Crawford  &  Terry,  the  builders,  against  a  new  steam  ferry-boat, 
called  the  JeflTerson,  for  a  balance  due  the  builders  on  account  of 
work  done  and  materials  employed  in  constructing  the  huU  of  the 
vessel.  It  is  alleged  that  Crawford  &  Terry  contracted  to  build  for 
Wilson  Small,  of  New  York,  three  ferry-boats,  at  Key  port,  New 
Jersey,  for  $12,000  each  ;  that  they  built  one  of  them,  to  wit,  the 
Jefferson  ;  that  they  have  a  lien  for  the  unpaid  balance  of  the  price, 
and  that  the  vessel  is  now  in  the  southern  district  of  New  York. 

Process  having  been  issued,  the  People's  Ferry  Company,  of 
Boston,  intervened  as  owners,  and  filed  their  claim  and  answer, 
denying  the  facts  alleged. 

On  the  trial,  the  defendants  proved  and  put  in  evidence  a  written 
agreement  ibr  building  the  hulls  of  three  vessels,  between  Wilson 
Small,  who  was  building  under  a  contract  for  the  Ferry  Company, 
and  Crawford,  by  which  the  latter  was  to  construct,  build,  and  de- 
liver at  New  York  city,  the  hulls  of  the  three  vessels.  The  contract 
provides  that  the  boats  and  materials,  as  soon  as  the  same  may  be 
fitted  for  use,  shall  be  the  property  of  Small,  subject  only  to  the  lien 
of  Crawford  for  such  sum  or  sums  of  money  as  may  be  due  under 
the  contract. 

When  the  Jefferson  was  nearly  finished,  she  was  taken  to  New 
York  and  delivered  to  Small,  to  receive  her  engine;  and  afterwards, 
Crawford  &  Terry  assigned  their  claim  to  the  libellants,  Beers  & 
Warner.  The  balance  due  to  the  builders  was  over  seven  thousand 
dollars,  and  for  this  sum  the  libellants  obtained  a  decree  of  condem- 
nation. 

The  only  matter  in  controversy  is,  whether  the  district 
courts  of  the  United  States  have  jurisdiction  to  proceed  *in  [  *  400  ] 
admiralty  to  enforce  liens  for  labor  and  materials  furnished    ^ 
in  constructing  vessels  to  be  employed  in  the  navigation  of  waters 
to  which  the  admiralty  jurisdiction  extends. 

The  lien  reserved  by  the  contract  is  not  set  up  in  the  libel,  nor 
can  it  avail,  as  it  amounted  to  nothing  more  than  a  mortgage  on 
the  vessel  for  a  debt.  (Bogert  v.  John  Jay,  17  How.  400.)  Nor 
could  a  maritime  lien  for  work  and  materials  be  claimed  by  the 
local  law,  as  no  statute  creating  any  lien  existed  in  New  Jersey 
when  the  vessel  was  built.  We  have  then  the  simple  case,  whether 
these  ship  carpenters  had  a  lien  for  work  and  materials,  that  can 
be  enforced  in  rem  in  the  admiralty? 

The  district  court  held :  **  That  it  is  very  clear  that  the  admiralty 
law  creates  a  lien  in  favor  of  a  party  who  dges  work  or  furnishes 
supplies  to  a  foreign  ship,  and  that  a  ship  owned  in  another  State 
is  foreign. 


490         SUPREME  COURT  OF  THE  UNITED  STATES. 

The  Steamboat  Jefferson. 

^*That  in  determining  the  question  whether  such  lien  is  created 
also  in  favor  of  the  builder  of  a  ship,  aS  well  as  of  him  who  fur- 
nishes work  and  supplies  to  her  after  she  is  built,  the  court  is  not 
controlled  by  the  restricted  juristiiction  of  the  admiralty  courts  of 
England,  as  exercised  by  them  under  the  supervising  power  of  the 
common-law  courts.  The  rules  and  principles  of  the  admiralty 
law,  as  administered  by  the  admiralty  courts  of  this  country,  are 
more  enlarged — more  in  conformity  to  the  principles  of  the  civil  law, 
as  administered  by  the  maritime  nations  of  continental  Europe. 

'^  That,  according  to  that  law,  the  interests  of  shipping  and  ships, 
not  only  in  their  creation,  but  in  their  preservation,  are  of  para- 
mount importance;  that  the  importance  of  this  consideration  is  the 
reason  why  the  material  man  who  furnishes  supplies  for  tlie  preser- 
vation of  the  ship  is  entitled  to  a  lien  ;  and  there  is  the  like  reason 
for  giving  a  lien  to  him  who  has  furnished  necessaries  to  bring  the 
ship  into  being. 

'^Tliat  the  English  law  gives  only  the  common-law  possessory 
lien  to  a  material  man  or  to  a  builder ;  but  the  maritime  law  of 
continental  Europe  gives  a  maritime  lien  to  those  who  build,  sup- 
ply, or  repair,  a  ship,  at  least  where  she  is  a  foreign  ship.  This  is 
expressly  stated  by  Boulay  Paty,  and  this  principle  was  acted  upon 
for  a  long  time  by  the  English  admiralty,  before  it  was  overthrown 
by  the  courts  of  common  law. 

'*  That  the  right  of  a  material  man  who  has  furnished  necessaries 
for  the  preservation  of  a  foreign  ship,  has  been  repeatedly  acknowl- 
edged by  the  admiralty  courts  of  this  country;  and  as  the  like  rea- 
son exists  why  a  carpenter  should  have  a  lien  on  that  which  by  his 
work  and  materials  he  creates,  as  on  that  which  he  pre- 
[*401J  serves,  after  he  has  created  it;  and  as  by  the  *  general 
maritime  law  a  lien  exists  in  the  one  case,  as  in  the  other, 
the  court  must  hold  that  Crawford  &  Terry  had  a  lien  upon  the 
boat  for  the  work  done  and  materials  furnished  in  building  her." 

Foreseeing  that  the  cause  would  be  brought  up  by  appeal  to  this 
court,  the  circuit  judge  merely  acquiesced  in  the  decision  of  the 
district  court,  and  affirmed  its  decree. 

T,he  question  presented  involves  a  contest  between  the  State  and 
federal  governments.  The  latter  has  no  power  or  jurisdiction 
beyond  what  the  constitution  confers;  and  among  these,  it  is  de- 
clared that  the  judicial  power  shall  extend  **to  all  cases  of  admi- 
ralty and  maritime  jurisdiction;"  and  by  the  judiciary  act  of  1789, 
this  jurisdiction  is  conferred  on  the  district  courts  of  the  United 
States.  The  extent  of  power  withdrawn  from  the  States,  and  vested 
in  the  general  government,  depends  on  a  proper  construction  of  the 
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constitutional  provision  above  cited.  Its  terms  are  indefinite^  and 
its  true  limits  can  only  be  ascertained  by  reference  to  what  cases 
were  cognizable  in  the  maritime  courts  when  the  constitution  was 
formed — for  what  was  meant  by  it  then,  it  must  mean  now ;  what 
was  reserved  to  the  States,  to  be  regulated  by  their  own  institutions, 
cannot  be  rightfully  infringed  by  the  general  government,  either 
through  its  legislative  or  judiciary  department.  The  contest  here 
is  not  so  much  between  rival  tribunals,  as  between  distinct  sover- 
eignties, claiming  to  exercise  power  over  contracts,  property,  and 
personal  franchises. 

How  largely  these  may  be  involved  in  the  contest  is  most  apparent 
when  we  take  into  consideration  that  the  admiralty  courts  now  ex- 
ercise jurisdiction  over  rivers  and  inland  waters,  wherever  naviga^ 
tion  is  or  may  be  carried  on,  and  extends  to  almost  every  description 
of  vessel  which  may  be  employed  in  transporting  our  products  to 
market.  Over  all  these  the  admiralty  jurisdiction  is  now  exercised 
in  proper  cases;  and  the  question  is,  whether  the  contract  before 
us  is  a  proper  case,  and  within  the  grant  of  federal  jurisdiction. 
The  contract  is  simply  for  building  the  hull  of  a  ship,  and  deliver- 
ing: it  on  the  water.  The  vessel  was  constructed  and  delivered 
according  to  the  contract,  and  was  in  the  possession  of  the  party 
for  whom  it  was  built  when  the  libel  was  filed. 

The  admiralty  jurisdiction,  in  cases  of  contract,  depends  primarily 
upon  the  nature  of  the  contract,  and  is  limited  to  contracts,  claims, 
and  services,  purely  maritime,  and  touching  rights  and  duties  ap- 
pertaining to  commerce  and  navigation.     (1  Conckling  M.  L.  19.) 

In  considering  the  foregoing  description,  it  must  be  borne  in 
mind  that  liens  on  vessels  encumber  commerce,  and  are 
*  discouraged ;  so  that  where  the  owner  is  present,  no  lien  [  *  402  ] 
is  acquired  by  the  material  man;  nor  is  any,  where  the 
vessel  is  supplied  or  repaired  in  the  home  port.  The  lien  attaches 
to  foreign  ships  and  vessels  only  in  favor  of  the  carpenter  who  re- 
pairs in  a  case  of  necessity  and  in  the  absence  of  the  owner.  It 
would  be  a  strange  doctrine  to  hold  the  ship  bound  in  a  case  where 
the  owner  made  the  contract  in  writing,  charging  himself  to  pay 
by  installments  for  building  the  vessel  at  a  time  when  she  was 
neither  registered  nor  licensed  as  a  sea-going  ship.  So  far  from 
the  contract  being  purely  maritime,  and  touching  rights  and  duties 
appertaining  to  navigation,  (on  the  ocean  or  elsewhere,)  it  was  a 
contract  made  on  land,  to  be  performed  on  land.  The  wages  of  the 
shipwrights  had  no  reference  to  a  voyage  to  be  performed ;  they 
had  no  interest  or  concern  whatever  in  the  vessel  after  she  was 
delivered  to  the  party  for  whom  she  was  built;  they  were  bound  to 
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rely  on  their  contract.  It  was  thus  heM  by  the  first  Judge  Hop- 
kinson,  in  1781,  who  then  declared,  as  respects  ship  builders,  that 
*^thc  practice  of  former  times  doth  not  justify  the  admiralty's  taking 
cognizance  of  their  suits."  (Chiltou  v.  The  Brig  Hannah,  Bee's 
Admiralty  R.  app.  419.)  And  we  feel  warranted  in  saying  that 
at  no  time  since  this  has  been  an  independent  nation,  has  such  a 
pra(*tice  been  allowed.  (TurnbuU  v.  Enterprise,  Bee's  Adm.  R. 
345.) 

It  is  proper,  however,  to  notice  the  fact  that  district  courts  have 
recognized  the  existence  of  admiralty  jurisdiction  in  rem  against  a 
vessel  to  enforce  a  carpenter's  bill  for  work  and  materials  furnished 
in  constructing  it,  in  cases  where  a  lien  had  been  created  by  the 
local  law  of  the  State  where  the  vessel  was  built ;  such  as  Read  v. 
The  Hull  of  a  New  Brig,  1  Story's  R.  244;  and  Davis  &  Lehman 
V.  A  New  Brig,  Gilpin's  R.  473;  ib.  536;  Ludington  &  King  v. 
The  Nucleus,  2  Law  Jour.  563.  Thus  far,  however,  in  our  judicial 
history,  no  case  of  the  kind  has  been  sanctioned  by  this  court. 

For  the  reasons  above  stated,  it  is  ordered  that  the  decree  below 
be  reversed,  and  the  libel  dismissed  for  want  of  jurisdiction. 
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^^^1  Ctbus  H.  McCorjock,  Appellant,  v.  Waitb  TAUxyrr,  and  others. 

Lr9d9G0  20  H  402 
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McCobmick's  Reapeb — Fateett  Bioht. 

1.  If  the  invention  claimed  be  itaelf  a  mere  improvement  on  a  known  machine,  by  a 
mere  change  of  the  form  or  combination  of  parts,  a  person  is  not  an  infringer  who 
has  also  improved  the  original  machine  by  a  different  form  or  combination  perform- 
ing the  same  functions. 

2.  Manny's  arrangement  for  dividing  the  grain  to  be  cnt  from  that  to  be  left  standing, 
is  not  an,  infringement  of  McCormick's  device  for  the  same  purpose.  > 

3.  Manny's  arrangement  for  supporting  his  reel  is  not  an  infringement  of  McCormick's. 

4.  Nor  does  his  arrangement,  combination,  and  location  of  driver's  seat  infringe  Mc- 
Cormick's. 

Appeal  from  the  circuit  court  for  the  northern  district  of  Illinois. 

The  matter  is  well  stated  in  the  opinion. 

» 
Mr,  Beverdy  Johnson  and  Mr,  Dickerson^  for  appellant. 

Mr,  Stanton  and  Mr,  Harding j  for  appellees. 

[  *  403  ]       *Mr.  Justice  Gribr  delivered  the  opinion  of  the  court. 

The  bill  charges  the  defendants  with  infringing  two 
several  patents  granted  to  complainant,  for  improvements  in  the 
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machine  known  as  McCormick's  reaper.  One  of  these  patents  bears 
date  the  31st  of  January,  1845 ;  the  other  on  the  24th  of  May,  1833, 
being  the  reissue  of  a  previous  one,  dated  23d  of  October,  1847. 
The  defendants  are  charged  with  infringing  the  fourth  and  fifth 
claims  of  the  patent  of  1845,  and  the  second  claim  of  the  reissued 
patent  of  1853. 

I.  The  first  infringement  charged  is  that  of  the  divider,  or  that 
part  of  the  reaping  machine  which  is  defined  ^^as  an 
♦arrangement,  or  apparatus,  for  separating  the  grain  to  [*404] 
be  cut  from  that  which  is  to  be  left  standing." 

The  claim  is  as  follows:  ^'4th.  I  claim  the  combination  of  the 
bow  L  and  the  dividing  iron  M,  for  separating  the  wheat  in  the 
way  described." 

The  description  referred  to  is  as  follows : 
^  '^  The  divider  K  is  an  extension  of  the  frame  on  the  left  side  of 
the  platform,  say  three  feet  before  the  blade,  for  the  purpose  and 
so  constructed  as  to  cfiect  a  separation  of  the  wheat  to  be  cut  from 
that  to  be  left  standing,  and  that  whether  tangled  or  not.  E  is  a 
piece  of  scantling,  say  three  feet  long  and  three  inches  square^  made 
fast  to  a  projection  of  the  platform  by  two  screw  bolts.  To  the  point 
of  this  piece,  at  K,  is  made  fast  by  a  screw  or  bolt  a  bow  L  of  tough 
wood,  the  other  end  of  which  is  made  fast  in  the  hinder  part  of  the 
platform  at  B,  and  it  is  so  bent  as  to  be  about  two  and  a  half  feet 
high  at  the  (left)  reel  post,  and  about  nine  inches  oiU  from  it,  with 
a  regular  curve.  The  dividing  iron  M  is  an  iron  rod  of  a  peculiar 
shape,  made  fast  to  the  point  of  the  same  piece  E,  and  by  the  same 
screw  bolt  that  holds  the  bow  L.  From  this  bolt  this  iron  rises 
towards  the  red  S,  at  an  angle  of  say  30°,  until  it  reaches  it,  then 
it  is  bent  so  as  to  pass  under  the  reel  as  far  back  as  the  blade,  and 
to  fit  the  curve  of  it,  (the  reel.)  From  the  bolt  in  the  point  afore- 
said, the  other  end  of  this  iron  extends,  say  nine  inches,  along  the 
inside  of  the  piece  E,  where  it  is  held  by  another  screw  bolt  M,  and 
where  it  has  a  groove  (or  slot)  in  it  to  admit  the  other  ends  being 
raised  or  lowered  (turning  on  the  point  screw  K  as  a  pivot)  to  suit 
the  height  of  the  reel.  By  means  of  the  bow  to  bear  off  the  stand- 
ing wheat,  and  the  iron  to  throw  the  wheat  to  be  cut  within  the 
powers  of  the  reel,  the  required  separation  is  made  complete." 

The  answer  denies  that  the  arrangement  of  the  divider  used  by 
defendants  for  separating  the  grain  to  be  cut  from  that  to  be  left 
standing  is  the  same  in  construction  or  mode  of  operation  as  that 
claimed  by  complainant,  or  a  colorable  evasion  of  said  claim,  and 
avers  that  it  is  a  different  and  distinct  arrangement,  invented  by 
J.  H.  Manny,  after  several  years'  experiments. 
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It  would  be  a  diflScult  task  to  make  intelligible  to  the  unini- 
tiated the  construction  of  a  very  complex  machine,  without  the  aid 
of  models  or  diagrams.  But,  for  the  purposes  of  the  case,  the 
divider,  although  a  component  part  of  the  great  complex  machine 
called  the  reaper,  may  be  considered  by  itself  as  a  machine,  or  com- 
bination of  devices,  attached  to  the  reaper  to  perform  certain  func- 
tions necessary  to  complete  the  whole  operation.  In  order 
[  *405  ]  to  ascertain  whether  the  divider  used  by  *  defendants  in- 
fringes that  of  the  complainant,  we  must  first  inquire 
whether  McCormick  was  the  first  to  invent  the  machine  called  a 
divider,  performing  the  functions  required,  or  has  merely  improved 
a  known  machine  by  some  peculiar  combination  of  mechanical  de- 
vices which  perform  the  same  functions  in  a  better  manner. 

If  he  be  the  original  inventor  of  the  device  or  machine  called 
the  divider,  he  will  have  a  right  to  treat  as  infringers  all  who  maly 
dividers  operating  on  the  same  principle,  and  performing  the  same 
functions  by  analogous  means  or  equivalent  combinations,  even 
though  the  infringing  machine  may  be  an  improvement  of  the  orig- 
inal, and  patentable  as  such.  But  if  the  invention  claimed  be 
itself  but  an  improvement  on  a  known  machine  by  a  mere  change  of 
form  or  combination  of  parts,  the  patentee  cannot  treat  another  as 
an  infringer  who  has  improved  the  original  machine  by  use  of  a 
different  form  or  combination  performing  the  same  functions.  The 
inventor  of  the  first  improvement  cannot  invoke  the  doctrine  of 
equivalents  to  suppress  all  other  improvements  which  are  not  mere 
colorable  invasions  of  the  first. 

That  portion  of  a  reaping  machine  called  the  divider  or  separator 
may  be  described  as  a  pointed,  wedge-formed  instrument,  which  is 
attached  by  its  butt  at  that  extremity  of  the  cutting  apparatus  which 
runs  in  the  grain,  in  such  manner  that  its  point  projects  in  advance 
of  the  cutting  apparatus,  and  enters  the  standing  grain.  Its  functions 
where  the  grain  stands  erect,  are  to  divide  it  into  two  portions,  one 
of  which  is  borne  inwards  by  the  inner  side  of  the  wedge-formed 
implement  within  the  range  of  the  cutting  apparatus  and  of  the 
reel,  in  case  the  machine  is  fitted  with  a  reel;  the  other  portion  of 
the  grain  is  borne  outwards  by  the  outer  side  of  the  divider,  so  as  to 
be  passed  by  that  portion  of  the  machine  which  lies  behind  the  cut- 
ting apparatus.  When  grain  is  inclined  outwards,  the  function  of 
the  divider  is  not  only  merely  to  divide  the  grain  into  portions, 
but  also  to  raise  up  the  inclined  stalks  of  the  grain,  below  which 
the  divider  passes.  When  the  grain  inclines  inwards,  the  function 
of  the  divider  is  not  only  to  divide  the  mass,  but  also  to  raise  np 
the  inclined  stalks  of  grain  beneath  which  the  divider  passes^  and  to 


DECEMBER  TERM,  1857.  495 

McCorrnick  v.  Tjilcott. 

bear  them  outwards  without  the  range  of  the  reel,  if  the  machine 
has  a  reel,  and  of  the  cutting  apparatus.  When  grain,  in  addition 
to  being  inclined,  is  also  entangled,  the  divider  not  only  separates 
and  raises  the  stalks,  but  also  tends  to  disentangle  them.  The 
lower  face  of  a  divider  also  performs  the  function  of  a  shoe  or 
runner,  to  prevent  the  cutting  apparatus  from  digging  into  the 
earth,  when,  by  any  accidental  movement  of  the  machine, 
it  would  *  otherwise  do  so.  The  divider  also  performs  the  [  *  406  ] 
function  of  limiting  or  regulating  the  width  of  the  swath, 
by  raising  up  and  turning  inwards  those  stalk  of  grain  which,  from 
their  inclination  outwards,  would  otherwise  escape  the  action  of  the 
cutter;  and  by  raising  up  and  turning  outwards  those  stalks  of 
grain  which,  from  their  inclination  inwards,  would  otherwise  be 
within  the  range  of  the  cutter.  All  dividers  perform  these  func- 
tions in  a  greater  or  less  degree.  Tlie  English  patent  of  Dobbs,  in 
1814,  had  dividers  of  wood  or  metal.  The  outer  diverging  rod  rose 
as  it  extended  back,  and  diverged  laterally  from  the  point,  to  raise 
the  stalks  of  grain  inclining  inwards,  and  to  turn  them  off  from 
the  other  parts  of  the  machine.  The  patent  of  Charles  Phillips  of 
1841  had  a  divider,  shaped  like  a  wedge,  performing  the  same 
function,  turning  the  grain  aside  on  both  sides  of  the  machine,  and 
raising  it  up.  Ambler's  machine  had  a  triangular  divider  perform- 
ing the  same  functions,  as  also  the  machines  of  Hussey,  Schnebly, 
and  that  of  McCormick,  patented  in  1834,  which  is  now  public 
property.  The  present  claim  is  for  the  combination  of  this  bow 
with  a  dividing  iron  of  a  certain  form,  and  for  nothing  more.  This 
dividing  iron  is  but  a  new  form  or  substitute  for  that  side  of  the 
triangle  or  wedge  which  in  other  machines  performed  the  function 
of  separating  the  inside  grain,  and  raising  it  to  the  cutters. 

It  is  described  in  the  patent  as  having  these  peculiarities  to  dis- 
tinguish it  from  those  that  preceded  it.  1.  It  rises  at  an  angle  of 
about  thirty  degrees  till  it  reaches  the  reel.  2.  It  is  curved  under 
the  reel.  3.  It  is  made  adjustable  by  means  of  a  slot^  so  as  to  suit 
the  different  heights  of  the  reel. 

Its  function  is  to  raise  and  support  the  grain  along  the  inner 
edge  of  the  divider,  at  the  maximum  elevation  consistent  with  the 
employment  of  the  reel.  As  a  form  or  combination  of  devices  it  is 
new,  and  no  doubt  an  improvement,  and  therefore  the  proper  sub- 
ject of  a  patent.  But  as  a  claim  for  a  combination  of  mechanical 
devices  or  parts,  it  is  not  infringed  by  one  who  uses  a  part  of  the 
combination.  Nor  can  it  challenge  other  improvements  of  the- 
same  machine^  different  in  form  or  combination,  as  infringements, 
because  they  perform  the  same  functions  as  well  or  better  by  calling 
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them  equivalents.  The  machine  constructed  under  defendant's 
patent  has  a  wooden  projection,  somewhat  in  the  form  of  a  wedge, 
extended  heyond  the  cutting  sickles  some  three  feet,  and  which,  from 
the  point  in  front,  rises  as  it  approaches  the  cutting  apparatus,  with 
a  small  curve  (not  approaching  to  an  angle  of  thirty  de- 
[  *  407  ]  grees)  so  as  *  to  raise  the  leaning  grain.  It  has  no  divid- 
ing iron,  nor  substitute  or  equivalent  possessing  the  pecu-* 
liar  qualities  of  that  instrument.  It  more  resembles  the  wedges  in 
use  before  McCormick's  patent  of  1845.  As  an  improvement  on 
former  machines,  it  has  some  peculiarities  of  form  and  construction, 
but  it  does  not  adopt  the  combination  of  complainant's  patent.  It 
is  a  distinct  improvement,  probably  inferior  to  McCormick's,  but 
certainly  no  infringement  of  his  claim. 

II.  The  fifth  claim  of  complainant's  patent  of  1845,  which  the 
bill  charges  the  defendants  with  infringing,  is  as  follows: 

^'5.  I  claim  setting  the  lower  end  of  the  reel  post  R  behind  the 
blade,  curving  it  at  R^,  and  leaning  it  forward  at  top,  thereby 
favoring  the  cutting,  and  enabling  me  to  brace  it  at  top  by  the 
front  brace  S,  as  described,  which  I  claim  in  combination  with  the 
post." 

In  the  reaping  machine  of  McCormick's  original  patent  of  1834, 
he  had  placed  the  reel  post  in  front  of  the  cutters.  This  position 
of  the  post  interfered  with  the  action  of  the  reel  in  drawing  the 
grain  to  the  cutters,  especially  in  gathering  tangled  grain.  In 
order  to  remedy  this  defect  of  his  own  machine,  he  set  the  post 
farther  back,  and  braced  it  as  described. 

Defendant  does  not  support  his  reel  by  posts,  as  was  done  by 
McCormick.  He  used  the  horizontal  reel  bearer  connected  by  a 
frame  with  the  hinder  part  of  the  machine.  This  device  for  sup- 
porting the  reel  was  invented  and  used  many  years  before  McCor- 
mick's  first  patent  of  1834.  It  had  no  reel  post  situated  as  in  his 
patent,  and  encountered  none  of  the  evils  remedied  by  the  change 
in  its  position.  This  attempt  to  treat  the  earlier  and  better  device 
used  by  defendant  as  an  infringement  of  a  later  device  to  obviate 
a  difficulty  unknown  to  the  first,  is  an  application  of  the  doctrine 
of  equivalents  which  needs  no  further  comment. 

III.  The  bill  charges  defendants  with  infringing  the  second  claim 
of  the  reissued  patent  of  1853.     This  claim  is  as  follows: 

'*2.  And  I  also  claim  the  combination  of  the  reel  for  gathering 
the  grain  to  the  cutting  apparatus,  and  depositing  it  on  the  plat- 
form, with  the  seat  or  position  for  the  raker  arranged  and  located 
as  described)  or  the  equivalent  thereof,  to  enable  the  raker  to  rake 
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the  grain  from  the  platform,  and  deliver  and  lay  it  on  the  ground 
at  the  side  of  the  machine  as  described." 

If  this  claim  be  construed  to  include  all  machines  which  have 
a  reel  and  a  raker's  seat,  it  is  void,  for  want  of  novelty.  Hite, 
Woodward,  Randall,  and  Schnebly,  had  invented  and  publicly 
used  reaping  machines  which  had  reels,  and  a  place  for  the  raker 
on  the  machine.  But  the  true  construction  of  this  claim,  and 
the  only  one  which  will  support  its  validity,  is  to  treat 
it  *  as  a  claim  for  a  combination  of  the  reel  with  a  seat  [  *  408  ] 
'^ arranged  and  located  as  described."  And  such  was  the 
construction  given  to  it  by  the  defendant  himself,  when  the  com- 
missioner had  refused  to  grant  him  a  patent  claiming  the  mere 
combination  of  a  reel  and  a  raker's  seat,  '^  because  such  a  combina- 
tion was  not  patentable,  the  functions  of  each  device  having  no 
necessary  connection  with  the  other." 

This  arrangement  for  the  location  of  a  raker's  seat  was  made 
'*by  placing  the  gearing  and  crank  forward  of  the  driving  wheel, 
and  thus  carrying  the  driving  wheel  further  back  than  heretofore, 
and  sufficiently  so  to  balance  the  rear  part  of  the  frame  and  the 
raker  thereon." 

By  this  device  he  obtained  a  place  for  the  raker  over  the  finger 
bar,  just  back  of  the  driving  wheel,  and  at  the  end  of  the  reel,  where 
he  could  have  free  access  to  the  grain,  and  rake  it  off"  the  machine 
at  right  angles  to  the  swath.  It  was  by  limiting  his  claim  to  this 
arrangement,  location,  and  combination,  that  the  complainant  ob- 
tained his  patent;  and  without  this  construction  of  it,  the  claim 
is  neither  patentable  nor  original. 

The  arrangement,  combination,  and  location  of  the  raker's  seat, 
by  defendants,  has  been  patented  to  Manny,  as  an  independent 
contrivance,  and  distinct  invention.  The  place  for  the  raker  is 
obtained  by  a  change  in  the  shape  of  the  platform,  different  from 
any  before  employed.  It  differs  from  the  complainant's  device  in 
principle  as  well  as  in  form  and  combination.  The  raker's  seat 
is  on  a  different  part  of  the  machine,  where  he  may  stand  without 
destroying  the  balance  of  the  machine,  or  tilting  it  up.  It  requires 
no  modification  of  the  reel.  It  requires  no  such  combination  or 
modification  of  parts  of  the  machine  in  order  to  find  a  place  for 
the  raker,  which  is  an  essential  part  of  complainant's  claim. 

It  is  substantially  different,  both  in  form  and  in  combination, 
from  that  claimed  by  the  complainant,  and  is  consequently  no 
infringement  of  his  patent. 

Concurring,  as  we  do,  in  the  opinion  and  decision  of  the  court 
below  on  these  several  points,  the  decree  is  affirmed  with  costs. 

Vol.  ii— 32 
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Mr.  Justice  Danibl  dissenting: 

In  the  opinion  of  this  court  just  delivered  I  do  not  concur. 
Protracted  as  the  discussion  by  counsel  in  the  case  has  been,  the 
real  grounds  for  controversy  between  the  parties  are  obvious,  and 
comprised  within  quite  a  limited  compass.  The  unusual  display 
of  mechanical  ingenuity,  and  the  comment  upon  its  progress 
exhibited  in  the  conduct  of  this  cause,  whilst  they  evince  great 
zeal  and  industry,  and  may  afford  entertainment  to  the 
[  *  409  ]  *  curious  on  such  subjects,  are  in  a  great  degree  irrelevant 
to  and  beside  any  legitimate  inquiry  which  an  adjustment 
of  the  claims  of  the  parties  either  imposes  or  warrants.  In  the 
decree  of  the  court  below,  as  well  as  in  the  arguments  in  this  court, 
it  has  been  conceded,  that  the  patent  of  the  appellant  is  strictly 
legal.  This  concession  necessarily  excludes,  and  in  legal  accepta- 
tion concludes^  all  inquiry  as  to  the  right  of  the  appellant  to  the 
full  benefit  of  his  invention,  either  as  an  original  or  a  combination, 
and  renders  unnecessary,  and  irregular,  and  improper,  any  and 
every  comparison  between  that  invention  and  previous  claims  to 
discovery  and  improvement,  having  in  view  the  same  results,  and 
the  same  or  merely  equivalent  modes  of  producing  them.  This 
concession,  therefore,  narrows  down  and  confines  the  proper  investi- 
gation before  this  court,  as  it  should  have  restricted  that  before  the 
circuit  court,  to  the  single  question,  whether  the  machine  com- 
plained of  as  an  infringementp,  either  in  theory,  in  construction,  or 
in  operation,  was  the  same  with  the  improvement  invented  by  the 
appellant,  for  the  benefit  or  the  reward  for  which  the  law  had 
given  its  guarantee?  This  was  the  proper  inquiry  before  the  court 
below,  is  the  only  regular  inquiry  here.  All  others  connected  with 
previous  inventions  were  and  must  be  irregular,  and  are  excluded 
and  forbidden  by  the  concession  that  the  patent  of  the  appellant  is 
legal  and  valid.  To  guide  them  in  this,  the  only  legitimate  inquiry, 
this  court  has  had  before  them  a  species  of  evidence  of  all  others 
best  calculated  to  conduct  them  to  the  truth— evidence  superior  to, 
and  unaffected  by,  the  interests  or  prejudice  of  partizans,  or  by  the 
opinions  (the  reveries,  they  may  often  be  called)  of  a  class  of  men 
styled  experts  ;  men  as  often  skillful  and  effective  in  producing  ob- 
scurity and  error,  as  in  the  elucidation  of  truth.  No  witnesses  can 
testify  so  clearly  and  so  impartially  as  do  the  subjects  (though 
mute)  concerning  which  a  controversy  about  identity  or  dissimi- 
larity is  pending.  These  witnesses  have  been  produced,  and  their 
testimony  eagerly  and  keenly  scrutinized ;  and  that  testimony  estab- 
lishes, in  my  judgment,  with  a  force  and  certainty  which  no  inge- 
nuity can  either  withstand  or  evade^  that  the  machine  put  in  opera* 
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tion  by  the  appellees  is  a  palpable  infringement  of  the  rights  of  the 
appellant;  that  in  theory  or  principle,  in  structure,  in  the  modes 
of  operation,  and  in  the  results  proposed,  it  is  essentially,  and,  with 
some  insignificant  and  merely  apparent  diversity ,  /ormoHy  identicaly 
at  least  in  one  important  particular,  with  the  invention  secured  by 
the  government  to  the  appellant,  and  admitted  by  the  appellees, 
and  by  the  court,  to  have  been  rightfully  and  legally  guarantied 
to  him. 

That  portion  of  the  machines  put  in  operation  by  each 
of  *the  parties  to  this  controversy,  and  which  constitutes  [  *  410] 
the  most  material  subject  of  contention  in  this  cause,  con- 
sists of  what  in  the  description  and  specification  of  the  respective 
patents  is  called  a  divider.     The  function  and  the  value  of  this 
divider  are  experienced  in  separating  the  stalks  of  wheat  designed 
to  be  immediately  severed  by  the  cutters,  from  those  which  do  not 
come  within  their  immediate  and  regular  operation,  but  which  it 
is  desired  should  be  left  to  the  future  or  succeeding  action  of  the 
machine.     It  frequently  happens,  in  fields  of  luxuriant  growth, 
that  from  high  winds,  heavy  rains,  and  even  from  its  own  weight, 
wheat  is  pressed  down,  and  becomes  in  rustic  phrase  lodged.     In 
this  condition  the  stalky  and  heads  of  the  wheat,  on  both  sides  of  a 
line  described  by  the  track  of  a  machine,  will  become  entangled,  and 
inclined  in  various  and  opposite  directions,  accordingly  as  the  mo- 
mentum which  displaces  the  natural  position  of  the  growing  crops 
has  been  applied.     In  such  a  condition  of  the  wheat,  any  process 
by  which  a  portion  of  the  crop  should  be  torn  apart  from  portions 
with  which  it  was  intertwined,  would  prove  highly  detrimental, 
inasmuch  as  it  would  necessarily  increase  the  irregularity  in  the 
position  of  the  wheat  not  cut,  and  standing  outside  of  the  regular 
track  of  the  machine;  and,  by  violently  and  rapidly  rending  apart 
the  tangled  straw,  would  shatter  and  waste  the  grain  in  each  divis- 
ion, creating  thereby  a  serious  diminution  in  the  yield  or  product. 
In  order  to  prevent  these  mischiefs  by  disentangling  the  wheat,  by 
separating  that  designed  to  be  immediately  severed  from  that  re- 
served for  the  succeeding  action  of  the  machine,  and  by  raising  up 
the  former,  and  bringing  it  within  the  scope  and  operation  of  the 
reel  and  the  cutters,  was  devised  an  addition  or  appendage  to  the 
reaper,  called  the  divider.     The  importance  of  this  appendage,  both 
to  the  success  of  the  reaper  and  on  account  of  its  real  utility  in 
practice,  cannot  be  with  reason  called  in  question.     Its  essential 
importance  is  sufficiently  evinced  by  the  zeal  and  industry  displayed, 
and  the  extraordinary  expense  which  must  have  been  incurred  in 
this  controversy.    The  divider  of  McCormick  may  be  thus  substan- 
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tially  described:  A  pointed  instrument  or  structure,  called  by  the 
patentee  a  boto,  formed  of  strong  hard  wood,  confined  in  front,  and 
projecting  so  far  in  advance  of  the  cutters  as  to  enter  the  wheat  in 
timiB  to  effect  its  preparation  for  the  approach  of  the  cutters.  This 
bow  is  extended  in  a  curvilinear  form  on  the  outer  side  of  the 
machine,  next  the  grain  to  be  separated  from  the  cutters,  and  is 
gradually  elevated  from  the  point  in  front  to  a  degree  increasing 
towards  the  rear  of  the  machine,  sufficient  to  disentangle  the  straw, 
and  place  it  in  a  position  proper  for  the  sweep  or  action  of 
[*411]  the  returning  machine.  On  the  interior  side  of  *the 
machine,  or  that  on  which  the  grain  is  to  be  severed,  the 
divider  of  McCormick  is  constructed  of  a  bar  of  iron,  confined  at 
the  same  point  with  the  wooden  bow  above  mentioned  as  operating 
externally  ;  and  this  iron  bar  is  capable  of  being  so  adjusted  as  to 
disentangle  and  raise  the  wheat  separated  from  that  standing  on 
the  exterior  of  the  machine;  and  by  a  lateral  and  angular  direction 
given  this  adjustable  bar,  as  well  as  by  its  vertical  extension,  it 
embraces  and  secures  the  wheat  on  the  interior  side  of  the  machine, 
and  presses  it  to  the  action  of  the  reel  and  the  cutters. 

Such  as  has  been  just  described,  I  hold  to  be  McCormick' s  divider, 
and  such,  too,  its  operation  and  effects.  Let  us  now  compare  them 
with  the  structure  and  operation  of  the  structure  complained  of  as 
an  infringement,  in  order  to  ascertain  how  far  the  rival  claims  of 
the  parties  are  identical  or  diverse.  And  this  comparison, will  be 
most  fairly  and  satisfactorily  accomplished,  and  the  results  most 
clearly  established,  by  a  recurrence  to  that  silent  but  irresistible 
testimony  already  referred  to,  the  testimony  of  the  machines  them- 
selves. 

On  Manny's  machine,  the  divider  on  the  exterior  side,  or  the 
side  of  the  standing  grain,  is  formed  of  a  piece  of  timber  which, 
according  as  fancy  shall  dictate,  may  be  denominated  a  boWy  or  by 
any  other  appellation  which  may  be  preferred.  This  piece  of  tim- 
ber, like  the  divider  of  McCormick's  machine,  is  confined  in  front, 
and  penetrates  the  standing  grain,  in  advance  of  the  cutters.  Like 
McCormick's  divider,  it  rises  obliquely  from  the  stationary  point 
in  front,  towards  the  rear  of  the  machine,  to  a  degree  intended  to 
be  sufficient  to  separate  and  support  the  straw,  and  in  the  same 
manner  diverges  in  an  angle  supposed  to  be  great  enough  to  secure 
that  separation,  and  to  prevent  the  breaking  down  of  any  portion 
of  the  straw  by  being  pressed  to  the  earth,  or  by  being  torn  away 
by  the  machine  in  its  progress.  On  the  interior  side  or  section  of 
Manny's  divider,  there  is  no  adjustable  iron  bar  or  rod,  as  a  part 
of  the  divider ;  but  for  this  is  substituted  a  piece  of  timber  or  a 
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board,  connected  and  confined  in  the  front  of  the  machine  with  the 
wooden  fixture  extended  on  the  outside  next  the  standing  grain ; 
and  from  that  point  of  connection  this  substituted  board  is  protracted 
in  a  diverging  angle,  and  to  a  length  corresponding  exactly  with 
those  of  McCorraick's  adjustable  iron  bar,  and,  like  the  latter,  it  is 
gradually  curved  to  a  vertical  elevation  intended  to  be  great  enough 
to  separate  and  raise  up  the  wheat  designed  to  be  immediately  severed 
by  the  cutters  from  that  reserved  for  farther  action  of  the  machine. 
The  only  differences  between  this  fixture  and  the  adjustable  bar 
of  McCormick  (and  they  are  merely  pretended  and  de- 
*ceptive)  are  these:  that  the  former,  instead  of  being  of  [  *412  J 
iron,  id  made  of  wood ;  that  instead  of  being  movable  or 
adjustable,  it  is  stationary ;  that  it  is  broader  on  its  lateral  surface 
than  is  that  of  the  iron  portion  of  McCormick's  divider,  and  on  that 
lateral  surface  is  somewhat  curved.  But  these  differences,  correctly 
apprehended,  are  mere  disguises,  and  were  indispensable  to  shelter 
the  possession  of  property  evidently  pirated  from  the  rightful  owner. 
Had  the  appellees  openly  taken  McCormick's  iron  instrument,  ad- 
justed it  so  that  it  could  be  graduated  in  practice  to  the  quality  or 
height  of  the  grain  in  which  the  machine  was  to  operate,  and  placed 
it  at  an  angle  suited  to  the  conducting  of  the  grain  within  the 
action  of  the  reel  and  cutters,  there  would  in  so  bold  a  piracy  have 
been  left  no  ground,  no  pretext  even,  for  contest  or  cavil.  Hence 
the  effort  at  distinctions  or  differences  attempted  in  the  case.  To 
my  mind,  it  seems  impossible  not  to  perceive  that  they  are  entirely 
unfounded,  and  cannot  for  one  instant  conceal  these  truths,  viz: 
that  the  instrument  or  structure  called  a  divider,  introduced  and 
practiced  by  the  appellees,  is  in  theory  or  principle,  in  manner  of 
its  operation,  in  its  effects  or  results,  and  it  may  almost  be  said  in 
its  minute  constituent  portions  and  formation,  identical  with  th^ 
instrument  invented  by  and  patented  to  the  appellant,  and  there- 
fore an  infringement  of  the  rights  guarantied  to  him  by  the  gov- 
ernment. 

Entertaining  this  opinion,  I  must  dissent  from  the  decision  of 
the  court  in  this  cause,  and  declare  it  as  my  opinion  that  the  decree 
of  the  circuit  court  should  be  reversed,  and  this  cause  remanded  with 
instructions  to  reinstate  the  injunction  formerly  awarded  by  the 
circuit  court,  and  to  direct  an  account  between  the  parties.  The 
only  legitimate  inquiry  for  the  court  is  this:  whether  the  improve- 
ment of  McCormick  called  a  divider,  and  the  instrument  claimed 
and  put  in  operation  by  Manny,  arc  essentially  the  same,  or  are 
essentially  or  substantially  different.  All  that  has  been  said  (and 
a  great  deal  has  been  said)  about  the  comparative  superiority  or 
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inferiority  of  inventions  or  improvements  previous  to  those  patented 
to  McCormick,  is  wholly  irrelevant,  and  out  of  this  cause;  and  is 
calculated  only  to  confound  and  to  divert  the  attention  from  the 
only  proper  subject  of  investigation  here^  which  is  the  rightfulness 
of  the  claims  advanced  by  the  appellant  and  appellees  in  this  cause, 
relatively  to  themselves,  and  to  no  others. 


The  United  Statbs,  Appellants,  v.  Charles  Fossat. 

20  H.  413. 
Califobvia  Mexican  Gbasts. 

1.  The  board  of  oommiasionerB  under  the  act  of  1851  was  instituted  to  obtain  a  prompt 
decision  of  the  validity  of  private  land  claims,  to  distingaish  that  which  had  been 
separated  by  the  Mexican  government  from  the  public  domain. 

2.  The  interference  of  conflicting  claimants*in  a  claim  before  the  commissioners  should 
not  be  encouraged,  because  they  are  not  precluded  by  the  decision. 

3.  Where  the  description  in  the  Mexican  grant  gives  the  boundary  on  three  sidesi,  and 
grants  within  these  boundaries  *'  a  league,  more  or  less,"  the  latter  words  will  be 
rejected,  and  the  decree  of  confirmation  should  be  for  one  league  within  the  specified 
boundaries. 

This  was  an  appeal  from  the  district  court  for  the  northern  dis- 
trict of  California ;  and  the  case  is  well  stated  in  the  opinion. 

Mr,  Gilletty  Mr.  Johnson,  Attorney  General  Blacky  and  Mr.  Rock- 
wdly  for  appellants.    * 

Mr.  Badger,  Mr.  Bayard,  Mr.  Carlisle,  and  Mr.  Stanton,  for 
appellee. 

[  *  423  ]      *  Mr.  Justice  Campbell  delivered  the  opinion  of  the  court. 

The  appellee  presented  to  the  board  of  commissioners, 

appointed  under  the  act  of  congress  of  the  3d  March,  1831,  (9 

Stat,  at  L.  632,  ch.  41,)  to  settle  private  land  claims  in 
[  *424  ]  *  California,  a  claim  for  three-fourths  of  a  league  of  land, 

known  as  part  of  the  Canada  de  los  Capitancillos.  He 
produced  to  the  board  satisfactory  evidence  of  the  authenticity  of  a 
grant  from  the  governor  of  California,  bearing  date  in  1842,  to 
Justo  Larios,  for  a  parcel  of  land  having  that  name;  also  that 
Larios  had  occupied,  improved,  and  cultivated  it,  conformably  to 
the  conditions  of  the  grant;  that  in  1845  he  had  sold  it  to  a  person 
from  whom  the  appellee  deduced  his  title  to  an  undivided  three- 
fourths  interest,  and  that  his  share  had  been  set  apart  to  him  by 
a  valid  conveyance.    The  board  pronounced  in  favor  of  the  validity 
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of  the  grant,  and  rendered  a  decree  of  confirmation  in  favor  of  the 
claimant  for  land  included  in  specific  and  well-defined  boundaries, 
but  adding  as  a  part  of  the  description  the  quantity  that  waa 
embraced  in  them.  It  is  somewhat  doubtful  whether  the  board 
designed  to  impose  a  limitation  to  the  claim  for  the  quantity  thus 
declared.  From  this  decree  the  United  States  appealed  to  the  dis- 
trict court.  In  that  court  the  appellee  confessed  that  the  decree  of 
the  commissioners  was  erroneous,  because  it  did  not  describe  in  a 
manner  sufficiently  certain  the  boundaries  of  the  tract  of  land 
intended  to  be  confirmed  to  the  claimant,  and  consented  that  the 
decision  should  be  reversed,  and  such  decree  be  entered  in  the  dis- 
trict court  as  migfct  be  lawful  and  proper  upon  the  whole  evidence. 

The  claimant  proceeded  to  examine  a  number  of  witnesses  to 
identify  the  locative  calls  of  the  grant  to  Larios,  and  produced  doc- 
umentary evidence  from  the  archives  disclosing  the  circumstances 
under  which  the  grant  was  asked  for  and  obtained,  in  order  to 
determine  with  exactness  the  subject  on  which  it  was  designed  to 
operate.  He  also  procured  a  survey  from  the  surveyor  general  of 
California,  to  exhibit  the  extent  and  description  of  the  hand  included 
in  the  claims  of  those  who  now  represent  the  rights  of  Larios. 
Much  counter  evidence  was  adduced  under  the  direction  of  private 
and  adversary  claimants,  to  whom  the  law  officers  of  the  government 
of  the  Unit-ed  States  in  California  seem  to  have  committed  the  i)rep- 
aration  of  the  case  on  the  appeal  to  the  district  court,  and  who  were 
allowed  to  maintain,  in  the  name  of  the  United  States,  the  alterna- 
tive of  the  issue  tendered  by  the  claimant. 

The  district  court  confirmed  the  claim  of  the  appellee  to  land 
limited  by  specific  boundaries,  and  ascertained  those  boundaries, 
as  they  exist  on  the  land,  with  precision.  Under  this  decree,  the 
grant  to  Larios  includes  seven  thousand  five  hundred  and  eighty- 
eight  and  ninety  hundredths  acres. 

It  is  the  opinion  of  the  court  that  the  intervention  of 
♦adversary  claimants  in  the  suit  of  a  petitioner,  under  the  [  *  425  ] 
act  of  3d  March,  1851,  for  the  confirmation  of  his  claim  to 
land  in  California,  is  a  practice  not  to  be  encouraged.  The  board 
of  commissioners  was  instituted  by  congress  to  obtain  a  prompt 
decision  on  the  validity  of  private  land  claims,  to  enable  the  gov- 
ernment to  distinguish  the  public  land  from  that  which  had  been 
severed  from  the  public  domain  by  Mexico ;  and  that  it  might  ful- 
fill the  obligations  assumed  at  the  time  of  the  cession  of  California, 
to  secure  and  protect  the  property  of  its  inhabitants.  The  jurisdic- 
tion of  the  board  of  commissioners  in  the  first  instance,  and  the 
appellate  jurisdiction  of  the  courts  of  the  United  States,  are  limited 
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to  the  making  of  decisions  on  the  validity  of  the  claim,  preliminary 
to  its  location  and  survey  by  the  surveyor  general  of  California, 
acting  under  the  laws  of  the  United  States.  This  officer  is  required 
to  survey  and  to  furnish  plats  of  the  claim  that  may  be  confirmed. 

In  reference  to  interfering  and  conflicting  claims,  he  is  author- 
ized to  decide  by  adopting  the  lines  agreed  to  by  the  claimants; 
and  in  the  absence  of  an  agreement,  to  follow  the  rule  of  justice. 
The  acts  of  congress  provide,  that  neither  the  decisions  of  the  com- 
missioners, nor  of  the  district  or  supreme  court,  nor  of  the  surveyor 
general,  nor  the  surveys  or  pat'Cnts  made  in  pursuance  of  them, 
shall  preclude  a  legal  investigation  and  decision,  by  the  proper 
judicial  tribunal,  between  parties  having  such  interfering  claims; 
and  provision  is  made  in  the  act  of  3d  March,  1851,  for  a  contest 
of  the  right  of  the  confirmee  before  the  issue  of  the  patent,  but 
after  the  location  and  survey  ;  and  a  patent  under  the  act  is  only 
conclusive  between  the  United  States  and  the  claimant,  and  does 
not  affect  third  persons.  (9  Stat,  at  L.  631,  ch.  41 ;  4  Stat,  at  L. 
492,  ch.  116,  sec.  6.)  The  language  and  policy  of  these  enact- 
ments limit  a  controversy  like  the  present  to  the  United  States  and 
the  claimant. 

We  concur  in  the  opinion  of  the  board  of  commissioners  and  of 
the  district  court,  that  affirms  the  validity  of  the  grant  of  the  gov- 
ernor of  California  to  Justo  Larios,  and  the  regularity  of  the  con- 
veyances through  which  the  claimant  deduces  his  title. 

The  papers  in  the  record  show,  that  in  1842  the  proprietors  of 
adjacent  ranches  in  the  valley  de  los  Capitancillos  (Larios  and  Ber- 
reyesa)  had  a  dispute  concerning  the  location  of  their  line  of  sepa- 
ration, which  was  carried  before  the  public  authorities  for  settle- 
ment ;  that  Larios,  after  the  adjustment  of  the  controversy,  repre- 
sented to  the  governor  that,  since  1836,  he  had  occupied  his  place 
in  the  canada  under  a  purchase  from  a  former  proprietor ; 
[  *  426  ]  that  the  records  of  his  title  had  been  lost,  *  and  that  he 
desired  to  obtain  a  grant  which  would  declare  his  right. 
This  petition  was  accompanied  by  a  sketch  of  the  property,  and  its 
contents  were  represented  to  be  one  league,  a  little  more  or  less. 
The  governor  made  the  necessary  order  for  the  issue  of  the  grant, 
in  conformity  to  the  prayer  of  the  petition,  and  the  grant  itself  was 
issued  in  August,  1842.  In  the  grant,  the  petition  for  the  land 
known  as  Capitancillos — bounded  by  the  sierra,  by  the  Arroyo  Seco 
on  the  side  of  the  establishment  of  Santa  Clara,  and  by  the  raucho 
of  the  citizen  Jose  R.  Berreyesa,  which  has  for  boundary  a  line 
running  from  the  junction  of  the  Arroyo  Seco  and  Arroyo  de  los 
Alamitos,  southward,  to  the  sierra,  passing  by  the  eastern  base  of 
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the  small  hill  situate  in  the  centre  of  the  Canada — is  recited  ;  and 
the  governor  granted  it  to  Larios,  to  be  his  property,  subject  to  the 
approval  of  the  departmental  assembly,  and  to  the  performance  of 
four  conditions.     The  second  and  third  of  these  conditions  are : 

**  2d.  He  shall  solicit  the  proper  judge  to  give  hira  judicial  pos- 
session, in  virtue  of  this  decree,  by  whom  the  boundaries  shall  be 
marked  out,  and  he  shall  put  on  the  boundaries,  in  addition  to  the 
landmarks,  some  fruit  trees  or  useful  forest  trees. 

*'3d.  The  land  herein  referred  to  is  one  league  of  the  larger  size, 
a  little  more  or  less,  as  is  explained  by  the  map  accompanying  this 
espediente.  The  judge  who  shall  give  the  possession  shall  have  it 
measured,  in  conformity  to  law,  leaving  the  surplus  which  remains 
to  the  nation,  for  the  purposes  which  may  best  suit  it." 

The  southern,  western,  and  eastern  boundaries  of  the  land  granted 
to  Larios  are  well  defined,  and  the  objects  exist  by  which  those  lim- 
its can  be  ascertained.  There  is  no  call  in  the  grant  for  a  northern 
boundary,  nor  is  there  any  reference  to  the  diseno  for  any  natural 
object,  or  other  descriptive  call  to  ascertain  it.  The  grant  itself 
furnishes  no  other  criterion  for  determining  that  boundary  than  the 
limitation  of  the  quantity,  as  is  expressed  in  the  third  condition. 
This  is  a  controlling  condition  in  the  grant.  The  delivery  of  judicial 
possession,  an  essejitial  ceremony  to  perfect  the  title  in  the  land 
system  of  Mexico,  was  to  be  accommodated  to  it.  The  diseiio  pre- 
sented by  the  donee  to  the  governor,  to  inform  him  of  his  wants, 
represents  the  quantity  to  be  one  league,  a  little  more  or  less.  This 
representation  is  assumed  to  be  true  by  the  governor,  and  it  forms 
the  basis  on  which  his  consent  to  the  petition  is  yielded.  He  pre- 
scribes to  the  officer  to  whom  he  confided  the  duty  of  completing 
the  title,  to  measure  a  specified  quantity,  leaving  the  surplus  that 
remains  to  the  nation,  as  preparatory  to  the  delivery  of 
judicial  possession  to  the  *granteo.  The  obligation  of  the  [  *  427  ] 
United  States  to  this  grantee  will  be  fulfilled  by  the  per- 
i'ormance  of  the  executive  acts,  which  are  devolved  in  the  grant  on 
the  local  authority,  and  which  are  declared  in  the  two  conditions 
before  cited.  We  regard  these  conditions  to  contain  a  description 
of  the  thing  granted,  and,  in  connection  with  the  other  calls  of  the 
grant,  they  enable  us  to  define  it.  We  reject  the  words  '^a  little 
more  or  less  '*  as  having  no  meaning  in  a  system  of  location  and 
survey  like  that  of  the  United  States,  and  that  the  claim  of  the 
grantee  is  valid  for  the  quantity  clearly  expressed.  If  the  limita- 
tion of  the  quantity  had  not  been  so  explicitly  declared,  it  might 
have  been  proper  to  refer  to  the  petition  and  the  diseSo,  or  to  have 
inquired  if  the  name  Capitancillos  had  any  significance  as  connected 
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with  the  limits  of  the  tract,  in  order  to  give  effect  to  the  grant. 
But  there  is  no  necessity  for  additional  inquiries.  The  grant  is 
not  affected  with  any  ambiguity.  The  intention  of  the  government 
of  California  is  distinctly  declared,  and  there  is  no  rule  of  law  to 
authorize  us  to  depart  from  the  grant  to  obtain  evidence  to  contra- 
dict, vary,  or  limit  its  import. 

The  grant  to  Larios  is  for  one  league  of  land,  to  be  taken  within 
the  southern,  western,  and  eastern  boundaries  designated  therein, 
and  which  is  to  be  located,  at  the  election  of  the  grantee  or  his 
assigns,  under  the  restrictions  established  for  the  location  and  sur- 
vey of  private  land  claims  in  California  by  the  executive  depart- 
ment of  this  government.  The  external  boundaries  designated  in 
the  grant  may  be  declared  by  the  district  court  from  the  evidence 
on  file,  and  such  other  evidence  as  may  be  produced  before  it,  and 
the  claim  of  an  interest  equal  to  three-fourths  of  the  land  granted 
is  confirmed  to  the  appellee. 

The  decree  of  the  district  court  is  reversed,  and  the  cause  is  re- 
manded to  that  court,  with  directions  to  enter  a  decree  conforming 
to  this  opinion. 

The  Chief  Justice  did  not  sit  in  this  case. 


Jambs  H.  Sutdam,  Plaintiff  in  Error,  v.  William  H.  Williabisok 
Led97s  Aud  others. 

l'""  "^  20  II.  427. 

Practice — Bills  op  Exception — Agbeed  Statejcekt  op  Facts. 

1.  Where  there  is  do  ground  of  error  in  the  pleadings  of  the  case  or  the  record,  prop- 
erly speaking,  there  must  be  either  a  bill  of  exception,  special  verdict,  or  agreed 
statement  of  facts,  or  there  is  nothing  of  which  error  can  be  predicated. 

2.  A  sjecial  verdict,  if  sufficient,  finds  the  facts;  and  if  the  judgment  on  those  facts  is 
not  such  as  the  law  requires,  the  appellate  court  can  reverse  it.  So  of  a  statement 
of  facts  agreed  to  by  the  parties,  signed  by  ihem,  and  made  part  of  the  record. 

3.  The  bill  of  exceptions  makes  a  part  of  the  record  every  ruling  of  the  court  in  the 
progress  of  the  trial  to  which  the  lo.«<ing  party  excepts. 

4.  But  a  statement  of  facts  in  the  form  of  a  report  of  all  the  evidence,  signed  by  the 
judge,  and  called  the  case,  is  neither  a  bill  of  exceptions  nor  an  agreed  statement  of 
fnpts,  and  is  no  part  of  the  record  in  the  case. 

5.  There  being  no  error  apparent  in  the  record,  nor  shown  in  any  other  manner  which 
we  can  notice,  the  judgment  of  the  circuit  court  must  be  affirmed. 

This  is  a  writ  of  error  to  the  circait  court  for  the  southern  dis- 
trict of  New  Yorky  and  the  case  is  fully  stated  in  the  opinion. 
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Mr,  EUingwood,  for  plaintiff  in  error, 

Mr.  Field,  for  defendants. 

*  Mr.  Justice  Clifford  delivered  the  opinion  of  the  court.  [  *  430  ] 
This  was  a  writ  of  error  to  the  circuit  court  of  the  United 
StatQs  for  the  southern  district  of  New  York. 

The  view  we  have  taken  of  this  case,  as  it  is  exhibited  in  the 
record,  renders  an  extended  statement  of  the  facts  entirely  unneces- 
sary. It  was  an  action  of  ejectment  brought  in  the  court  below  to 
recover  the  possession  of  a  certain  parcel  of  land,  with  the  appur- 
tenances, situated  in  the  sixteenth  ward  of  the  city  of  New  York, 
and  described  as  lots  sixty-four  and  sixty-five,  according  to  a  cer- 
tain map  made  by  George  B.  Smith.  The  declaration,  which  was 
in  the  usual  form,  was  filed  in  the  circuit  court  for  the  southern 
district  of  New  York  on  the  15th  day  of  August,  1845,  and  the  de- 
fendant, James  H.  Suydam,  appeared,  by  his  attorney,  and  pleaded 
that  he  was  not  guilty  of  unlawfully  withholding  the  premises 
claimed  by  the  plaintiffs,  as  was  alleged  in  the  declaration,  and 
tendered  an  issue,  which  was  duly  joined  by  the  plaintiffs. 
During  the  *  pendency  of  the  suit,  and  before  the  trial,  [*431] 
two  of  the  plaintiffs^  being  the  two  first  named  in  the  dec- 
laration, died,  and  the  cause  was  regularly  revived  in  the  name  of 
the  survivors  and  the  heirs  of  those  deceased.  At  the  adjourned 
session  of  the  circuit  court  held  at  the  city  of  New  York  on  the 
first  Monday  of  October,  1849,  the  parties  went  to  trial  on  the  gen- 
eral issue,  and  the  jury  returned  a  general  verdict  in  favor  of  the 
plaintiffs;  after  the  verdict,  the  cause  was  continued,  as  the  record 
states,  until  the  first  Monday  of  October,  1850,  and  **  the  same  day 
is  given  to  the  parties  to  hear  the  judgment  of  the  court."  and  on 
that  day  the  judgment  was  rendered  on  the  verdict  for  the  plain- 
tiffs, that  they  do  recover  against  the  said  James  H.  S^iydam  the 
possesion  of  the  said  premises  according  to  the  said  verc^ict  of  the 
jury,  and  for  their  damages,  costs,  and  charges;  and  a  writ  of  pos- 
session was  duly  issued,  directed  to  the  marshal  of  the  district. 
All  these  proceedings  were  in  the  usual  course  of  judicial  action, 
arid  were  duly  and  formally  entered  on  the  record  of  the  suit,  and 
consequently  furnish  no  ground  of  complaint  whatever  on  the  part 
of  the  present  plaintiff,  who  was  the  defendant  in  the  court  below. 
The  declaration  contained  on  its  face  a  good  cause  of  action,  and 
the  general  issue  and  joinder  were  regularly  filed  in  the  cause,  and 
were  entirely  sufficient  to  make  up  a  valid  issue  between  the  par- 
ties to  the  suit ;  and  the  verdict,  which  was  strictly  formal  and 
legal;  was  in  every  respect  responsive  to  the  issue  formed.     It 
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appears  that  the  jury  found,  in  the  very  words  of  the  issue,  that 
the  defendant  was  guilty  of  unlawfully  withholding  the  premises 
claimed  by  the  plaintiffs,  as  alleged  in  the  declaration  ;  and  the 
judgment  followed  the  verdict,  and  was  founded  upon  it,  for  the 
premises  as  they  were  set  forth  and  described  in  the  pleadings. 
Every  step  in  the  cause,  from  the  filing  of  the  declaration  to  the 
issuing  of  the  writ  of  possession,  was  in  exact  conformity  to  the 
most  approved  practice  and  precedents  in  the  federal  courts. 

We  do  not  understand  that  the  pleadings  or  the  regularity  of 
the  proceedings  are  in  any  manner  called  in  question,  except  as  a 
foundation  of  a  judgment,  which  it  is  insisted  was  erroneous,  for 
reasops  altogether  aside  from  any  connection  with  mere  matters  of 
form.  The  real  controversy  between  the  parties  has  reference  more 
especially  to  the  right  of  possession,  and  consequently  extends  to 
the  title  of  the  premises  described  in  the  declaration,  and  neces- 
sarily involves  the  principal  questions  which  were  presented  to  this 
court  at  the  December  term,  1850,  in  the  case  of  Williamson  et  al, 
V.  Berry,  8  How.  495;  and  we  regret  that  the  facts  of  the  case,  and 
the  rulings  of  the  court  below,  are  not  now  exhibited  in  a 
[  *432  ]  manner  to  justify  this  *  court  in  giving  this  subject  a  re- 
examination with  the  aid  of  the  additional  light  which 
has  been  thrown  upon  it  by  the  elaborate  and  very  able  discussion 
at  the  bar ;  and  the  more  so,  as  it  appears  that  a  case  depending 
upon  the  same  evidences  of  title  has  since  that  time  been  before  the 
court  of  appeals  of  the  State  of  New  York,  where  a  conclusion  was 
reached  widely  different  from  the  one  expressed  by  this  court  on 
the  former  occasion,  in  the  answers  given  to  the  questions  then  sub- 
mitted for  its  consideration.  The  difficulty,  however,  in  the  way 
of  any  such  examination  at  this  time,  is  insurmountable,  for  the 
reason  that  the  record  does  not  contain  either  a  bill  of  exceptions, 
special  verdict,  or  an  agreed  statement  of  facts.  Some  of  the  ques- 
tions discussed  at  the  bar  might  have  been  satisfactorily  presented 
in  a  special  verdict,  or  by  an  agreed  statement  pf  facts,  while  in 
respect  to  others,  apparently  re'garded  as  important,  such  as  the 
rulings  of  the  court  in  admitting  or  rejecting  evidence,  it  is  proper 
to  remark  that  they  could  only  be  brought  to  this  court  for  revision 
by  a  bill  of  exceptions.  Such  rulings  are  never  properly  included 
in  a  special  verdict,  any  more  than  in  an  agreed  statement  of  facts. 
A  special  verdict  is  where  the  jury  find  the  facts  of  the  case,  and  refer 
the  decision  of  the  cause  upon  those  facts  to  the  court,  with  a  con- 
ditional conclusion,  that  if  the  court  should  be  of  opinion,  upon  the 
whole  matter  thus  found,  that  the  plaintiff  has  a  good  cause  of 
action^  they  then  find  for  the  plaintiff;  and  if  otherwise^  they  then 
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find  for  the  defendant ;  and  it  is  of  the  very  essence  of  a  special 
verdict,  that  the  jury  should  find  the  facts  on  which  the  court  is  to 
pronounce  the  judgment  according  to  law^  and  the  court,  in  giving 
judgment  is  confined  to  the  facts  so  found  ;  and  every  special  ver- 
dict, in  order  to  enable  the  appellate  court  to  act  upon  it,  must  find 
the  facts,  and  not  merely  state  the  evidence  of  facts ;  so  that,  where 
it  states  the  evidence  merely,  without  stating  the  conclusions  of  the 
jury,  a  court  of  error  cannot  act  upon  matters  so  found.  In  prac- 
tice, the  formal  preparation  of  such  a  verdict  is  made  by  the  coun- 
sel of  the  parties,  and  it  is  usually  settled  by  them  subject  to  the 
correction  of  the  court,  according  to  the  state  of  facts  as  found  by 
the  jury,  with  respect  to  all  particulars  on  which  they  have  passed, 
and  with  respect  to  other  particulars,  according  to  the  state  of  facts 
which  it  is  agreed  they  ought  to  find  upon  the  evidence  before 
them.  After  the  special  verdict  is  arranged,  and  it  is  reduced  to 
form,  it  is  then  eutered  on  the  record,  together  with  the  other  pro- 
ceedings in  the  cause,  and  the  questions  of  law  arising  on  the  facts 
found  arc  then  decided  by  the  court,  as  in  case  of  a  demurrer ;  and 
if  either  party  is  dissatisfied  with  the  decision,  he  may 
resort  *  to  a  court  of  error,  where  nothing  is  open  for  re-  [  *  433  ] 
vision,  except  the  questions  of  law  infereutially  arising  on 
the  iacts  stated  in  the  special  verdict;  and  we  here  remark,  for  the 
purpose  of  illustration,  that  it  is  not  so  much  because  the  proceed- 
ing is  denominated  a  special  verdict,  that  the  party  by  virtue  of  it 
is  authorized  to  invoke  the  aid  of  a  revisory  tribunal,  as  it  is  because 
it  has  the  eifect  to  incorporate  the  facts  of  the  case  into  the  record, 
which  otherwise  woul4  have  rested  in  parol,  and  therefore  could  not 
have  been  reached  on  a  writ  of  error ;  and  the  same  remark  applies 
to  a  bill  of  exceptions,  which  is  a  still  more  comprehensive  method 
of  enlarging  the  record  by  incorporating  into  it  not  only  the  facte 
of  the  case,  but  the  rulings  of  the  court  in  admitting  and  rejecting 
evidence,  and  the  instructions  given  to  the  jury ;  and  after  it  is 
signed,  sealed,  and  filed  in  the  case,  it  becomes  a  part  of  the  record; 
and  the  matters  therein  set  forth  can  no  more  be  disputed  than 
those  contained  in  any  other  part  of  the  same  record,  and  are  alike 
subject  to  revision  in  a  court  of  error.  It  is  a  mistake,  however,  to 
Kupf»ose,  that  in  such  cases  the  writ  of  error  operates  only  on  the 
bill  of  exceptions.  Such  is  never  the  fact,  unless  the  whole  record 
is  set  forth  in  the  bill  of  exceptions ;  as  the  operation  of  the  writ  of 
error  addresses  itself  to  the  record  as  an  entirety,  and  not  to  any 
separate  portion  of  it  as  distinct  from  the  residue ;  and  when  the 
cause  is  removed  into  the  appellate  court,  any  error  apparent  in 
any  part  of  the  record  is  within  the  revisory  power  of  such  tribu- 
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nal.  The  rule  is,  that  whenever  the  error  is  apparent  on  the  record, 
it  is  open  to  revision,  whether  it  be  made  to  appear  by  bill  of  ex- 
ceptions, or  in  any  other  manner.  (Bennet  v,  Butterworth,  11  How. 
669 ;  Slacum  v.  Pomeroy,  6  Cranch,  221 ;  Garland  v.  Davis,  4  How. 
131;  Cohen  v.  Virginia,  6  Wheat.  410.) 

When  a  party  is  dissatisfied  with  the  decision  of  his  cause  in  an 
inferior  court,  and  intends  to  seek  a  revision  of  the  law  applied  to 
the  case  in  a  superior  jurisdiction,  he  must  take  care  to  raise  the 
questions  of  law  to  be  revised,  and  put  the  facts  on  the  record  for 
the  information  of  the  appellate  tribunal ;  and  if  he  omits  to  do  so 
in  any  of  the  methods  known  to  the  practice  of  such  courts,  he  must 
be  content  to  abide  the  consequences  of  his  own  neglect.     Evidence, 
whether  written  or  oral,  and  whether  given  to  the  court  or  to  the 
jury,  does  not  become  a  part  of  the  record,  unless  made  so  by  some 
regular  proceeding  at  the  time  of  the  trial  and  before  the  rendition 
of  the  judgment.     Whatever  the  error  may  be,  and  in  whatever 
stage  of  the  cause  it  may  have  occurred,  it  must  appear  in  the 
record,  else  it  cannot  be  revised  in  a  court  of  error  exercising  juris- 
diction according  to  the  course  of  the  common  law.     A 
[  *434  ]  bill  *of  exceptions  undoubtedly  is  the  safest  method,  as  it 
is  the  most  comprehensive  one  in  its  operation ;  and  where 
the  facts  are  disputed,  and  cannot  be  arranged  except  from  evi- 
dence admitted  under  the  ruling  of  the  court  as  to  its  admissibility, 
oftentimes  it  becomes  the  only  effectual  mode  by  which  all  the 
rights  of  the  complaining  party  can  be  preserved.     On  the  other 
hand,  where  there  is  no  dispute  in  regard  to  the  facts,  and  conse- 
quently no  necessity  for  any  ruling  of  the  court  in  admitting  or 
rejecting  evidence,  the  same  purpose  may  be  safely  accomplished 
by  a  special  verdict,  or,  according  to  the  rule  established  in  this 
court,  by  an  agreed  statement  of  facts.     (United  States  t;.  EUason, 
16  Pet.  291;  Stimpson  v.  Railroad  Company,  10  How.  329;  Gra- 
ham V.  Bayne,  18  How.  60.)     Where  the  facts  are  without  dis- 
pute, and  agreed  between  the  parties,  a  statement  of  the  same  may 
be  drawn  up  and  entered  on  the  record,  and  submitted  directly  to 
the  court,  for  its  decision,  without  the  intervention  of  a  jury;  or  a 
general  verdict  may  be  taken,  subject  to  the  opinion  of  the  court 
upon  the  facts  so  agreed ;  and  in  either  case,  the  aggrieved  party 
may  bring  error  after  final  judgment,  and  have  the  questions  of 
law,  arising  upon  the  facts  thus  spread  upon  the  record,  re-exam- 
ined, as  in  the  case  of  a  special  verdict.     (Faw  v.  Bordeau,  3  Cran. 
174;  Brent  17.  Chapman,  6  Cran.  368.) 

It  should  be  observed,  however,  that  the  rulings  previously  made 
by  the  court,  in  admitting  or  rejecting  evidence  daring  the  progress 
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of  the  trial,  are  no  more  revisable  on  a  special  case,  as  it  is  called, 
when  the  verdict  is  taken  subject  to  the  opinion  of  the  court  on  an 
agreed  state  of  facts,  than  where  the  agreed  statement  is  submitted 
directly  to  the  court,  without  the  intervention  of  the  jury ;  and  for 
the  obvious  reason  that,  in  the  one  case  as  much  as  in  the  other, 
the  foundation  laid  for  the  action  of  the  revisory  tribunal  is  based 
upon  the  consent  of  the  parties  to  the  suit,  and  consequently  the 
action  of  the  appellate  court  must  be  confined  to  the  facts  as  they 
were  agreed,  and  as  they  appear  in  the  record  of  the  case.  (Ar- 
thurs V,  Hart,  17  How.  6;  Bixler  v.  Kunkle,  17  S.  and  R.  310.) 
At  one  time  an  attempt  was  made  to  introduce  a  different  practice 
into  this  court;  but  it  .was  distinctly  disclaimed,  and  has  never 
been  sanctioned  in  writs  of  error  to  any  of  the  circuit  courts  in 
States  where  the  proceedings  are  according  to  the  course  of  the 
common  law.  (Shankland  v.  The  Corporation  of  Washington,  5 
Pet.  390.) 

In  that  case,  it  was  agreed  by  the  parties  that  the  question  of  the 
admissibility,  competency,  and  sufficiency  of  the  evidence  to  main- 
tain the  action,  should  be  submitted  to  the  court,  and  that, 
in  considering  the  evidence,  the  court  should  draw  *from  [  *  435  ] 
it,  so  far  as  it  was  admissible  and  competent,  every  infer- 
ence of  fact  and  law  which  it  would  have  been  competent  for  a  jury 
to  have  drawn  from  it;  and  that  agreement  was  appended  to  an 
agreed  statement  of  facts,  on  which  the  case  was  submitted  to  the 
determination  of  the  circuit  court  in  this  District.  Subsequently, 
it  was  brought  into  this  court  on  a  writ  of  error  for  revision,  and 
was  heard  and  determined  upon  the  matters  properly  exhibited  in 
the  record;  but  this  court,  in  giving  judgment,  took  occasion  to 
characterize  the  agreement  as  an  unusual  one,  and  denied  that  it 
was  competent  for  parties  to  impose  any  such  duties  on  this  court, 
and  expressly  declared  that  the  case  was  not  to  be  drawn  into  prece- 
dent. Whenever  the  parties  to  a  pending  suit  desire  to  place  the 
facts  of  the  case  upon  the  record,  so  as  to  secure  the  right  to  have 
the  law  arising  on  the  facts  revised  on  a  writ  of  error,  they  must 
adopt  some  one  of  the  methods  already  suggested  to  effectuate  that 
purpose,  as  there  are  no  other  effectual  methods  by  which  it  can  be 
accomplished. 

Other  modes  are  known  to  the  practice  of  this  court,  by  which 
the  evidence  produced  against  a  party  may  in  certain  cases  be  put 
on  the  record  either  in  whole  or  in  part,  according  to  the  circum- 
stances, so  as  to  secure  the  right  to  have  the  questions  of  law  aris- 
ing upon  it  revised  on  a  writ  of  error;  but  every  proceeding  of  that 
kind  is  either  so  limited  in  its  application  or  so  tied  up  by  condi- 
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tions,  that  they  are  seldom  of  much  practical  importance,  and  are 
only  referred  to  on  the  present  occasion  to  confirm  the  proposition 
already  advanced,  that  no  ancillary  step  in  the  cause  is  of  any 
avail  to  a  party  as  laying  the  foundation  to  support  a  writ  of  error, 
any  farther  than  it  has  the  efiect  to  place  on  the  record  what  other- 
wise would  rest  in  parol.  Formerly  it  was  considered  that  a  party 
might  always  demur  to  the  evidence  produced  against  him,  as  a 
matter  of  right;  and  while  that  was  so,  a  demurrer  to  evidence 
was  equally  efiectual  with  a  bill  of  exceptions  to  the  extent  of  its 
operation.  (4  Chitt.  Gen.  Prac.  7 ;  2  Inst.  427.)  The  bill  of  ex- 
ceptions was  always  the  more  comprehensive  remedy,  because  it 
extended,  as  it  still  does,  not  only  to  the  facts  in  the  case,  but  also 
to  the  rulings  of  the  court  in  admitting  or  rejecting  evidence,  and 
to  the  instructions  given  to  the  jury  upon  its  legal  efiect.  A  de- 
murrer to  the  evidence,  while  its  operation  in  one  respect  is  nearly 
the  same  as  that  of  the  bill  of  exceptions,  in  another  is  very  dif- 
ferent. It  extends  only  to  the  evidence  produced,  as  the  term  im- 
ports, and  has  no  efiect  at  all  upon  the  rulings  of  the  court  by 
which  it  was  received ;  and  as  a  necessary  consequence,  where  the 

error  of  the  court  consists  in  having  admitted  improper 
[  *  436  ]  evidence,  the  efiect  of  a  *  demurrer  to  it  would  be  to  waive 

the  objection  to  the  ruling,  instead  of  laying  the  founda- 
tion to  correct  the  error.  (Bulkely  v.  Butler,  2  Barn,  and  Cress. 
434.)  A  demurrer  to  evidence  is  defined  by  the  best  text  writers 
to  be  a  proceeding  by  which  the  court  in  which  the  action  is  de- 
pending is  called  upon  to  decide  what  the  law  is  upon  the  facts 
shown  in  evidence,  and  it  is  regarded  in  general  as  analogous  to  a 
demurrer  upon  the  facts  alleged  in  pleading.  When  a  party  wishes 
to  withdraw  from  the  jury  the  application  of  the  law  to  the  facts, 
he  may,  by  consent  of  the  court,  demur  in  law  upon  the  evidence, 
the  effect  of  which  is  to  take  from  the  jury  and  refer  to  the  court 
the  application  of  the  law  to  the  facts,  and  thus  the  evidence  is 
made  a  part  of  the  record,  and  is  considered  by  the  court  as  in  the 
case  of  a  special  verdict.  A  mere  description  of  the  proceeding  is 
sufficient  to  show  that  it  is  the  evidence,  and  nothing  else,  that 
goes  upon  tlie  record.  Since  it  was  determined  that  a  demurrer  to 
evidence  could  not  be  resorted  to  as  a  matter  of  right,  it  has  fallen 
into  disuse;  and  as  long  ago  as  1813,  it  was  regarded  by  this  court 
as  an  unusual  proceeding,  and  one  to  be  allowed  or  denied  by  the 
court  in  the  exercise  of  a  sound  discretion  under  all  the  circum- 
stances of  the  case.  (Young  v.  Black,  7  Cran.  565 ;  United  States 
Bank  v.  Smith,  11  Wheat.  172 ;  Fowle  v.  Common  Council  of  Alex- 
andria, 11  Wheat.  322.) 
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Another  method  by  which  certain  evidence  may  be  incorporated 
into  the  record  at  the  nisi  prius  trial  is  by  oyer,  which  occurs  where 
the  plaintiff  in  his  declaration,  or  the  defendant  in  his  plea,  finds 
it  necessary  to  make  a  profert  of  a  deed,  probate,  letters  of  adminis- 
tration, or  other  instrument,  under  seal,  and  the  other  party  prays 
that  it  may  be  read  to  him,  which  in  such  a  case  cannot,  as  a  gen- 
eral rule,  be  denied  by  the  court;  and  the  effect  of  the  proceeding, 
in  certain  cases,  is  to  make  the  instrument  a  part  of  the  pleadings, 
and,  consequently,  to  place  it  within  the  operation  of  a  writ  of 
error,  which,  in  every  case  where  the  proceeding  is  according  to  the 
course  of  the  common  law,  brings  up  the  whole  record ;  and  in  all 
these  cases,  as  well  as  in  the  one  first  named,  it  is  because  the  evi- 
dence, whatever  it  may  be,  is  made  a  part  of  the  record  by  the  pro- 
ceeding, that  the  questions  of  law  arising  upon  it  become  a  proper 
subject  of  revision  on  the  writ  of  error.  (1  Chitt.  on  Plead.  10th 
Am.  ed.  431 ;  1  Tidd.  Prac.  3d  Am.  ed.  586.)  And  the  same  effect 
is  produced  and  the  same  object  is  attained  when  the  defendant  de- 
murs to  the  declaration,  or  when  either  party  demurs  to  a  material 
portion  of  the  pleadings  on  which  the  cause  depends;  and  so  it 
must  have  been  understood  by  this  court  in  Gorman  et  al, 
v.  Lenox,  15  Pet.  115,  where  it  *wa8  held,  in  accordance  [  *437  ] 
with  the  principle  here  advanced,  that  the  action  of  the 
circuit  court  of  this  District,  in  sustaining  a  demurrer  to  a  plea  of 
performance  in  a  suit  on  a  replevin  bond,  was  the  subject  of  revision 
on  a  writ  of  error;  and  the  rule  adopted  in  that  case  was  undoubt- 
edly correct,  as  the  effect  of  the  demurrer  was  to  make  the  error 
apparent  in  the  record ;  and  when  that  is  so^  it  becomes  the  subject 
of  revision  just  as  much  as  when  it  is  made  to  appear  by  a  bill  of 
exceptions  or  a  special  verdict. 

We  have  now  adverted  to  the  several  methods  acknowledged  by 
courts  of  error,  by  which  matters  resting  in  parol  at  the  trial  in  the 
subordinate  tribunal  may  be  put  on  the  record,  so  as  to  lay  a  proper 
foundation  for  a  revision  of  the  legal  questions  arising  out  of  them 
in  the  appellate  court,  and  there  are  no  others  which  can  be  recog- 
nized in  this  court  in  cases  where  the  proceedings  are  required  to  be 
according  to  the  course  of  the  common  law.  (Dougherty  v.  Camp- 
bell, 1  Blackf.  24;  Cole  v.  Driskell,  1  Blackf.  16.) 

A  writ  of  error  is  an  original  writ,  and  lies  only  when  a  party  ijs 
aggrieved  by  some  error  in  the  foundation,  proceedings,  judgment, 
or  execution,  of  a  suit  in  a  court  of  record,  and  is  defined  to  be  a 
commission,  by  which  the  judges  of  one  court  are  authorized  to 
examine  a  record  upon  which  a  judgment  was  given  in  another 
court,  and,  on  such  examination,  to  affirm  or  reverse;  and  it  was 
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expressly  held  by  this  court,  in  Cohens  v.  Virginia,  (6  Whea.  410,) 
that  the  writ  of  error  operated  upon  the  record,  and  that  its  effect, 
under  the  judiciary  act,  was  to  bring  it  into  this  court,  and  submit 
it  to  a  re-examination :  and  it  is  also  laid  down  bv  the  best  writers 
on  pleading,  that  nothing  will  be  error  in  law  that  does  not  ap{>ear 
on  the  face  of  the  record,  for  matters  not  so  appearing  are  not  sup- 
posed to  have  entered  into  the  consideration  of  the  judges.  (Staph, 
on  Plea.  121.) 

The  writ  of  error  in  this  case  was  issued  on  the  eighteenth  day 
of  December,  1854,  and  on  the  twenty-ninth  day  of  January,  1855, 
an  additional  paper  was  filed,  which  in  the  transcript  is  denomi- 
nated the  **case,"  and  is  the  one  which  furnished  all  the  materials 
for  the  discussion  at  the  bar.  It  purports  to  contain  all  the  evi- 
dence introduced  at  the  trial  in  the  court  below,  as  well  that  given 
by  the  defendant  as  that  given  by  the  plaintiffs,  and  certain  offers 
of  proof  on  the  part  of  the  plaintiffs,  which  were  objected  to  by  the 
defendant,  and  excluded  by  the  court.  This  mass  of  evidence, 
with  the  exhibits,  fill  sixty  pages  of  the  transcript,  has  respect,  on 
the  one  side  or  the  other,  to  the  title  and  right  of  possession  to  the 
premises  described  in  the  declaration,  and  comprises  all  the  evi- 
dences of  title  which  were  before  this  court  on  the  former 
[  *438  ]  *  occasion ;  and,  in  addition  thereto,  certain  admissions  of 
the  parties  and  other  parol  evidence.  It  is  now  drawn  up 
in  the  form  of  a  report  of  the  judge  who  presided  at  the  trial,  and 
is  signed  by  him,  and  is  under  seal ;  and,  as  we  understand  -the 
endorsement,  is  certified  to  be  correct  by  the  counsel  of  the  plain- 
tiffs.    The  conclusion  of  the  report  is  as  follows: 

"A  verdict  was  then,  by  direction  of  the  court,  taken  for  the 
plaintiffs,  for  the  premises  claimed,  subject  to  the  opinion  of  the 
court  upon  the  questions  of  law,  with  liberty  to  either  party  to  turn 
this  case  into  a  special  verdict  or  bill  of  exceptions." 

Whatever  might  have  been  the  right  of  the  parties  under  that 
report,  it  is  too  plain  for  argument,  that  no  one  connected  with  its 
preparation  could  have  regarded  it  either  as  a  special  verdict  or  a 
bill  of  exceptions.  All  that  it  professed  to  do  was  to  give  either 
party  the  liberty  to  turn  the  case  into  one  or  the  other  of  those 
forms  of  proceeding ;  and  it  is  a  sufiicient  answer  to  an}^  pretentions 
under  the  report  to  say,  that  the  change  has  not  been  made;  that, 
for  some  reason  unknown  to  this  court,  the  right  to  make  the 
change,  if  such  it  wa^,  has  never  been  exercised ;  and  that  it  is  now 
presented  here  in  the  form  in  which  it  was  prepared  when  it  is  too 
late  to  make  the  alteration.  And  we  also  say,  that  this  court  can- 
not so  far  depart  from  the  settled  practice  and  regular  course  of 
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proceeding  as  to  give  an  effect  to  the  paper  which  neither  its  con- 
tents nor  terms  would  warrant ;  nor  can  we  attempt  to  do  for  the 
plaintiff  in  error  what  it  was  his  duty  to  have  done  at  the  trial^ 
and  before  the  writ  of  error  was  sued  out;  nor  are  we  prepared  to 
admit  that  the  option  given  to  turn  the  case  either  into  a  special 
verdict  or  a  bill  of  exceptions  could  have  been  exercised  by  either 
party  under  the  concluding  portion  of  that  report,  without  the 
assent  of  the  judge  who  presided  at  the  trial,  and  irrespective  of 
his  authority.  On  the  contrary,  we  conclude,  that,  ^*  where  a  case 
shall  be  made  with  leave  to  turn  the  same  into  a  special  verdict  or 
bill  of  exceptions,  the  party  shall  not  be  at  liberty  to  do  either,  at 
his  election,  but  the  court  may,  if  they  think  proper,  prescribe  the 
one  which  he  shall  adopt."     (Conk.  Trea.  3d  ed,  p.  445.) 

Nothing  less  than  the  presence  and  assent  of  the  court,  we  think^ 
can  give  any  legal  validity  to  a  special  verdict;  and  in  respect  to 
a  bill  of  exceptions,  it  must  always  be  signed  and  sealed  by  the 
judge,  or  else  it  would  be  a  nullity.  (Phelps  v.  Mayer,  15  How,. 
160.)  A  special  verdict  ought  always  be  settled  under  the  correct 
tion  of  the  judge  who  presided  at  the  trial,  and,  whether  prepared 
at  the  time  or  subsequently,  it  should  be  filed  as  of  the 
term  when  the  trial  took  place.  *  (Turner  v.  Yates,  16  [  *  439  ] 
How.  14;  Sheppard  v,  Wilson,  6  How.  275.)  The  neces- 
sary effect  of  the  proceeding,  where  the  verdict  is  taken  subject  to 
the  opinion  of  the  court,  would  be  to  postpone  the  preparation  of 
the  special  verdict  till  after  the  parties  were  heard,  and  the  opinion 
given  ;  and  to  that  extent  the  delay  is  allowable,  though  we  are  by 
no  means  prepared  to  admit  that  it  may  be  done  after  the  cause  has 
been  removed  into  this  court.  The  result  is,  we  have  come  to  the 
conclusion,  on  this  branch  of  the  case,  that  the  paper  in  the  transt^ 
cript  denominated  the  **case''  must  be  considered  merely  as  a  re-- 
port  of  the  judge  who  presided  at  the  trial ;  that  it  is  not  a  part  of 
the  record,  and,  consequently,  must  be  wholly  disregarded  by  this 
court,  in  determining  whether  the  judgment  of  the  court  below 
ought  to  be  reversed  or  affirmed.  Having  come  to  that  conclusion, 
it  becomes  unnecessary  to  notice  any  of  the  rulings  of  the  court  in 
admitting  or  excluding  evidence,  as  no  part  of  that  report  caa  be 
taken  into  consideration.  The  question  whether  the  report  of  a 
judge  who  tried  the  cause  was  a  part  of  the  record,  came  up  directly 
before  this  court,  in  Ingle  v,  Coolidge,  2  Whea.  3C3  ;  and,  after  a 
deliberate  consideration,  the  court  unanimously  determined  that  it 
did  not.  It  was  a  writ  of  error  to  the  supreme  judicial  court  of 
Massachusetts.  The  record  showed  that  the  jury  found  a  general 
verdict  for  the  original  plaintiff,  and  the  cause  was  then  continued^ 
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as  the  record  stated,  '*for  the  opinion  of  the  whole  court  upon  the 
law  of  the  case,  as  reported  by  the  judge  who  tried  the  same,  and 
at  a  subsequent  term  judgment  was  rendered  for  the  plaintiff  upon 
the  verdict."  When  the  record  was  brought  into  this  court,  the 
report  of  the  judge  was  annexed  to  the  writ  of  error  with  the  other 
proceedings  and  exhibits  in  the  cause,  and  this  court,  in  speaking 
of  the  report,  said :  It  is  not  like  a  special  verdict,  or  a  statement 
of  facts  agreed  of  record,  upon  which  the  court  is  to  pronounce  its 
judgment.  The  judgment  was  rendered  upon  a  general  verdict, 
and  the  report  is  mere  matter  in  pais  to  regulate  the  discretion  of 
the  court  as  to  the  propriety  of  granting  relief,  or  sustaining  a 
motion  for  new  trial. 

Other  cases  have  been  decided  by  this  court,  asserting  the  same 
general  principle,  that  nothing  can  be  considered  upon  a  writ  of 
error  except  what  appears  upon  the  record ;  and  one  in  particular, 
which,  in  that  point  of  view,  bears  a  very  close  analogy  to  the  case 
under  consideration.  We  allude  to  the  case  of  Minor  v.  Tillotson, 
(2  How.  392,)  which  was  a  writ  of  error  to  the  circuit  court  of  the 
eastern  district  of  Louisiana,  under  the  twenty-second  section  of  the 
judiciary  act.  A  mass  of  evidence  in  that  case  was  received  from 
both  parties,  consisting  of  concessions  and  grants  under 
[  *  440  ]  the  Spanish  government,  *  intermediate  conveyances,  doc- 
uments showing  the  proceedings  in  regard  to  the  title 
under  the  laws  of  the  United  States,  and  parol  testimony ;  and  the 
cause  was  submitted  to  the  court  under  an  agreement  that  those 
documents,  proceedings,  and  parol  testimony,  constituted  all  the 
evidence  on  which  the  cause  was  tried,  and  that  the  agreement 
was  ''made  for  a  statement  of  the  facts  in  the  case."  This  court 
then  said,  it  seems  to  have  been  supposed  that  the  agreement  of  the 
counsel  that  the  evidence  in  the  cause  should  be  considered  as  a 
statement  of  facts,  was  a  sufficient  ground  for  a  writ  of  error  on 
which  a  revision  of  the  legal  questions  might  be  made,  and  inti- 
mated, very  strongly,  that  if  it  were  so,  it  would  be  to  require  the 
court  to  try  the  cause  on  its  merits,  and  emphatically  declared, 
"this  is  never  done  on  a  writ  of  error,  which  issues  according  to 
the  course  of  the  common  law."  And  so  also  it  was  held  in  Leland 
et  al.  V.  Wilkinson,  (6  Pet.  317,)  that  the  private  laws  of  a  State, 
and  special  proceedings  of  the  legislature  of  a  State,  in  regard  to 
the  sale  of  the  estate  of  a  deceased  person  for  his  debts,  could  not 
be  considered,  unless  they  were  found  in  the  record;  and  in  Wil- 
liams V.  Norris,  (12  Whea.  117,)  it  was  determined  that  neither 
depositions  nor  exhibits,  of  an}*^  description,  constitute  ''any  part 
of  the  record  on  which  the  judgment  of  an  appellate  court  is  to  be 
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exercised,  unless  made  a  part  of  it  by  a  bill  of  exceptions,  or  in  some 
other  manner  recognized  by  law/'  These  cases,  we  think,  have  a 
strong  tendency  to  support  the  proposition,  that  the  paper,  in  the 
transcript  denominated  the  ^'case,"  cannot  be  regarded  as  a  part 
of  the  record ;  and  if  not,  then  it  is  clear  that  it  cannot  be  consid- 
ered on  the  present  occasion,  irrespective  of  the  fact  that  it  was- not 
filed  till  more  than  a  year  after  the  writ  of  error  issued,  which  of 
itself  is  decisive  of  the  point  that  it  cannot  be  considered.  (Wil- 
liams V.  Norris,  12  Whea.  p.  120.) 

It  is  certain,  therefore,  that  there  i.s  no  error  in  the  record;  and 
the  only  remaining  question  is,  what  disposition  ought  to  be  made 
of  the  cause,  under  the  circumstances  of  the  case? 

An  important  distinction  exists  in  respect  to  writs  of  error  issued 
under  the  twenty-second  section  of  the  judiciary  act,  from  those 
issued  under  the  twenty-fifth  section  of  the  same  act,  which  it 
becomes  necessary  to  notice  in  this  connection,  in  order  to  maintain 
a  writ  of  error  to  this  court  from  a  State  court  within  the  twenty- 
fifth  section  of  that  act,  it  must  appear  on  the  face  of  the  record 
that,  some  one,  at  least,  of  the  questions  stated  in  that  section  did 
arise  in  the  State  court,  and  that  the  question  was  decided  in  the 
State  court,  as  required  in  the  section ;  and  if  it  does  not 
so  appear  in  the  record,  then  *  this  court  has  no  jurisdic-  [  *  441  ] 
tion  of  the  case,  and  in  that  event  the  writ  of  error  must 
be  dismissed,  as  this  court,  under  those  circumstances,  has  no 
power  either  to  reverse  or  affirm  the  judgment  brought  up  for  revis- 
ion ;  and  such  was  the  state  of  the  record  in  Inglee  v,  Coolidge,  and 
accordingly  the  writ  of  error  was  dismissed.  The  writ  of  error, 
however,  in  this  case  issued  under  the  twenty-second  section  of  the 
judiciary  act,  in  respect  to  which  a  difierent  rule  prevails,  as  will 
be  seen  by  attending  to  the  language  of  the  act.  That  section 
provides,  in  efiect,  that  final  judgments  in  a  circuit  court  brought 
there  by  original  process  may  be  re-examined,  and  reversed  or 
affirmed,  in  this  court,  upon  a  writ  of  error ;  and  where  the  cause  is 
brought  into  this  court  upon  a  writ  of  error  issued  under  that  sec- 
tion, and  all  the  proceedings  are  regular,  and  no  question  is  pre- 
sented in  the  record  for  revision,  it  follows,  by  the  express  words  of 
the  section,  that  the  judgment  of  the  court  must  be  affirmed. 
Beyond  question,  the  record  in  this  case  exhibits  every  fact  required 
by  the  section  to  give  this  court  jurisdiction  of  the  cause,  and  in 
strict  compliance  with  the  terms  of  the  act.  The  action  was 
originally  brought  in  the  circuit  court  for  the  southern  district 
of  New  York,  and  the  record  shows  a  sufficient  declaration  duly 
filed  in  court — ^a  proper  and  valid   issue  between  the  'parties — 
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a  perfect  finding  by  the  jury  upon  the  issue  joined,  and  a  regular 
judgment  on  the  verdict,  which  was  final,  unless  reversed ;  and 
certainly  these  are  all  the  requisites  of  a  record,  according  to  the 
requirements  of  the  twenty-second  section  of  the  judiciary  act,  to 
entitle  a  party  to  retain  the  judgment  which  has  been  given  in  his 
&vor.  (Minor  et  cd  v.  Tillotson,  1  How.  287  ;  Stevens  v.  Gladding, 
19  How.  64;  Lathrop  v.  Judson,  19  How.  66.)  It  is  only  when 
the  special  verdict  is  ambiguous  or  imperfect,  or  when  it  finds  only 
the  evidence  of  facts,  and  not  the  facts  themselves,  or  finds  but  a 
part  of  the  facts  in  issue,  and  is  silent  as  to  others,  that  this  court 
can  regard  the  finding  as  a  mistrial,  and  order  a  ventre  de  novo. 
(Barnes  v,  Williams,  11  Wheat.  415 ;  Garrington  v,  Pratt,  18  How. 
63 ;  Prentice  v.  Zane,  8  How.  484.) 

When  the  record  exhibits  such  a  state  of  facts,  it  is  then  compe- 
tent for  this  court  to  remand  the  cause  for  a  new  trial,  in  order  that 
the  finding  of  the  jury  may  be  perfected .  The  record  itself  in  such 
a  case  shows  the  imperfection  which  it  is  the  purpose  of  the  new 
trial  to  remedy,  and  it  constitutes  the  basis  of  the  action  of  the 
court  in  giving  the  order  to  send  the  cause  down  to  a  rehearing. 
No  such  imperfection  appears  on  this  record.  On  the  contrary,  the 
record  shows  a  perfect  finding  of  the  jury,  and,  on  a  care- 
[  "^  442  ]  ful  inspection  of  the  *  transcript,  we  are  unable  to  discover 
error  in  any  part  of  the  proceedings. 

The  judgment  of  the  circuit  court  is  therefore  affirmed  with  costs. 


Taylor  Brown,  Plaintiff  in  Error,  v,  Lbrot  M.  Wiley  and  others. 

20  H.  442. 
Evidence — Negotiable  Papeb. 

1.  Where  the  operation  and  effect  of  a  written  cod  tract  is  settled  by  the  general  princi- 
ples of  law,  that  is  taken  to  be  the  trae  seDse  of  the  instrument. 

2.  No  parol  testimony  can  be  received  to  contradict  or  vary  the  meaning  which  the 
law  affixes  to  sach  a  contract. 

3.  Hence  a  bill  of  exchange  payable  twelve  months  after  date,  being  protested  for  non- 
aoceptance,  parol  proof  cannot  be  admitted  to  show  that  there  was  an  agreement  that 
it  should  not  be  presented  for  acceptance  until  after  a  certain  other  draft  was  pro- 
vided for. 

Tms  case  is  a  writ  of  error  to  the  district  court  for  the  district 
of  Texas. 

The  matter  is  well  stated  in  the  opinion. 

Mr,  Bevei^dy  Johnson  and  Mr.  Hughes^  for  plaintiff  in  error. 

Mr,  Larocque^  for  defendants. 
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*Mr.  Justice  Gribr  delivered  the  opinion  of  the  court.  [  ♦447  ] 

Wiley  and  Co.,  plaintiflfs  below,  declare  on  a  bill  of  ex- 
change drawn  by  Taylor  Brown  on  Messrs.  Campbell  &  Strong,  of 
New  Orleans,  to  order  of  plaintiff,  dated  23d  of  March,  1854,  and 
payable  on  the  Ist  of  May,  1865.  It  was  presented  for  acceptance 
on  the  10th  of  June,  1854,  and  was  protested  for  non-acceptance; 
of  which  the  drawer  had  due  notice. 

It  is  admitted  the  bill  was  given  for  full  value;  but  the  defendant 
net  up  by  way  of  special  plea,  and  offered  to  prove  to  the  jury,  a 
parol  agreement  between  him  and  the  plaintiffs,  that  this  bill  should 
not  be  presented  for  acceptance  till  after  a  certain  other  draft,  pay- 
able in  May,  1854,  was  provided  for,  by  placing  funds  in  the  hands 
of  the  drawees,  who  had  agreed  to  accept  the  last  bill  after  funds 
had  been  received  to  meet  their  acceptance  of  the  first. 

It  is  the  rejection  of  this  defense  by  the  court  below  that  is  the 
subject  of  exception.  It  presents  the  question,  whether  parol  evi- 
dence should  have  been  received,  to  vary,  alter,  or  contradict  that 
which  appears  on  the  face  of  the  bill  of  exchange. 

When  the  operation  of  a  contract  is  clearly  settled  by  general 
principles  of  law,  it  is  taken  to  be  the  true  sense  of  the  contracting 
parties.  This  is  not  only  a  positive  rule  of  the  common  law,  but  it 
is  a  general  principle  in  the  construction  of  contracts.  Some  pre- 
cedents to  the  contrary  may  be  found  in  some  of  our  States,  origi- 
nating in  hard  cases ;  but  they  are  generally  overruled  by  the  same 
tribunals  from  which  they  emanated,  on  experience  of  the  evil  con- 
sequences flowing  from  a  relaxation  of  the  rule.  There  is  no  am- 
biguity arising  in  this  case  which  needs  explanation.  By  the  face  of 
the  bill,  the  owner  of  it  had  a  right  to  demand  acceptance 
immediately,  and  *  to  protest  it  for  non-acceptance.  The  [  *  448  ] 
proof  of  a  parol  contract,  that  it  should  not  be  presentable 
till  a  distant,  uncertain,  or  undefined  period,  tended  to  alter  and 
vary,  in  a  very  material  degree,  its  operation  and  effect.  (See 
Thompson  v,  Ketchum,  8  John.  192.) 

Any  number  of  conflicting  cases  on  this  subject  might  be  cited. 
It  will  be  sufficient  to  refer  to  the  decisions  of  this  court,  those  of 
Texas,  where  the  suit  was  brought,  and  of  Louisiana,  where  the 
contract  was  made. 

In  the  Bank  of  the  United  States  v,  Dunn,  (6  Peters,  56,)  this 
con  It  have  declared  'Hhat  there  is  no  rule  better  settled  or  more 
^alutiiry  in  its  application  than  that  which  precludes  the  admission 
of  parol  evidence  to  contradict  or  substantially  vary  the  legal  im- 
port of  a  written  agreement."  The  case  of  Brochmore  v.  Daven- 
port, 14  Texas  Bep.  602,  a  case  precisely  similar  to  the  present, 
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adopts  the  same  rule.  The  case  of  Robishat  v,  Folse,  11  Louisiana, 
and  of  Barthet  v,  Estebene,  5  Ann.  Rep.  315,  and  several  others, 
acknowledged  the  same  doctrine,  thereby  overruling  some  early 
eases  in  Louisiana  which  had  departed  from  it. 

This  being  the  only  point  urged  by  plaintiff  in  error  as  a  ground 
of  reversal,  the  judgment  of  the  court  below  is  affirmed. 


Francis  Warnbb,  Plaintiff  in  Error,  v.  Gbphas  H.  Norton  and 

others. 

20  H.  448. 
Sale  iir  Fbaud  of  Creditors. 

1.  In  an  action  of  trespass  for  taking  goods,  all  the  plaintiffs  most  have  an  interest  in 
the  goods,  or  the  action  cannot  be  maintained. 

2.  The  weight  of  authority  in  this  country  is  in  favor  of  the  doctrine  that  where  no 
change  of  possession  takes  place  on  sale  of  personal  property,  it  is  prima  facie  evi- 
dence of  fraud,  but  not  conclusive,  and  may  be  explained. 

3.  That  whether  such  a  sale  was  fraudulent  or  not  is  a  question  for  the  jury,  under  all 
the  circumstances;  and  if  it  wsts  made  to  hinder  aild  delay  creditors,  they  must  so 
find. 

This  is  a  writ  of  error  to  the  circuit  court  for  the  northern  district 
of  Illinois,  and  the  case  is  well  stated  in  the  opinion. 

Mr.  Dickey,  for  plaintiff  in  error. 

Mr.  Badger  and  Mr.  Carlisle,  for  defendants. 

[  *  456  ]       *  Mr.  Justice  McLban  delivered  the  opinion  of  the  court. 
This  case  is  brought  before  us  by  a  writ  of  error  from 

the  northern  district  of  Illinois. 
[  *  457  ]       *  An  action  of  trespass  was  commenced  by  Norton  et  al. 

against  Warner,  charging  him  with  having  seized  and 
carried  away  personal  property  of  the  value  of  ten  thousand  dollars. 
The  defendant  pleaded  not  guilty,  and  by  several  special  pleas  set 
up  that  certain  creditors  of  Augustus  A.  Haskins,  who  had  left  his 
residence  at  Lasalle^  procured  a  writ  of  attachment,  under  the  stat- 
utes of  Illinois^  which  was  directed  to  the  defendant,  as  sheriff,  in 
virtue  of  which  he  attached  the  personal  property  of  Haskins,  which 
is  the  trespas9  charged,  &c. 

The  bill  of  exceptions  taken  on  the  trial  will  show  the  points  of 
law  which  were  made  on  the  facts.  The  proof  of  the  plaintiffs 
tended  to  show  that  Beman,  one  of  the  plaintiffs,  had  a  claim  as 
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creditor  against  Haskius  for  the  sura  of  twelve  hundred  dollars, 
and  that  the  firm  of  Norton,  Jewett  &  Busby  had  also  a  claim  of 
about  three  thousand  dollars;  that  each  of  these  claims  had  been 
put  into  the  hands  of  one  Anderson  for  collection,  with  authority 
to  settle  them;  that  on  the  10th  of  January,  1855,  the  goods  were 
chiefly  in  a  hardware  storeroom,  and  in  the  tin  shop  attached 
thereto,  in  the  village  of  Lasalle;  that  up  to  that  time  Raskins 
had  been  carrying  on  the  business  of  a  hardware  retailer  and  manu- 
facturer of  tinware;  that  while  he  was  absent  the  business  was  con- 
ducted by  one  Atherton,  his  head  clerk,  who  employed  the  operatives 
and  superintended  their  work;  that  on  the  10th  of  January,  1855, 
Haskins  sold  his  stock  to  Beman,  and  the  firm  of  Norton,  Jewett 
&  Busby,  through  Anderson  as  their  agent,  Anderson  canceling 
the  aforesaid  debts,  and  giving^  his  notes  on  time  to  Haskins  for 
the  balance  of  the  price  agreed  upon;  and  thereupon,  by  way  of 
putting  the  purchaser  into  possession,  Haskins,  Anderson,  and 
Atherton  being  in  the  storeroom,  Haskins  got  the  key  of  the  outer 
door,  and  gave  it  to  Anderson,  and  Anderson  gave  the  key  and 
charge  of  the  store  and  tin  shop  to  Atherton,  who,  up  to  that  time, 
had  been  carrying  on  the  business  for  Haskins,  but  then  undertook 
to  act  for  Anderson. 

Anderson  and  Haskins  left  Lasalle,  and  did  not  return  until  after 
the  attachment  was  laid  on  the  goods.  Haskins  never  returned  to 
reside  there,  and  exercised  no  ownership  over  the  goods  after  the 
sale.  Norton,  Jewett  &  Busby  were  the  ostensible  partners  of  their 
firm,  but  they  informed  Anderson  that  John  C.  Phelps  and  his 
brother  were  special  partners.  There  was  no  further  evidence  to 
show  the  interest  of  the  Phelpses,  except  the  belief  of  the  witness  * 
that  they  were  parties,  though  he  could  not  so  state  from  his  own 
personal  knowledge.  An  objection  to  this  defect  of  proof  was  made, 
but  not  insisted  on. 

The  plaintifis'  proof  further  tended  to  show  that  the  sheriff,  on 
the  9th  of  February,  1855,  did  take  property  attached, 
and  *  removed  it;  and  evidence  was  offered  to  show  that,  [  *  458  ] 
before  and  at  the  time  of  said  sale,  Haskins  was  in  failing 
circumstances,  and  that  certain  creditors  had  sued  out  writs  of  at- 
tachment, as  set  forth  in  defendants'  special  pleas,  against  the 
goods  of  said  Haskins,  and  that  the  taking  of  the  property  com- 
])lained  of  was  by  legal  process. 

Defendant  offered  further  evidence,  tending  to  prove  that  said 
sale  was  made  secretly,  but  several  of  the  plaintiffs'  witnesses  stated 
the  sale  was  not  made  secretly,  and  that,  while  the  invoice  was 
being  made  out^  people  were  coming  in  and  going  out  of  the  store 
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a8  usual ;  that  do  steps  were  taken  by  any  one  to  make  the  sale 
known  until  after  the  attachment  was  laid ;  that  from  the  time  of 
the  sale,  Atherton  continued  to  control  the  goods  and  the  business 
as  before,  and  to  all  appearance  was  doing  so  for  Haskins;  that 
sales  were  made  to  customers  as  formerly,  without  notice  to  any 
one  of  the  change  of  proprietors,  and,  in  some  instances,  the  bills 
and  receipts  of  sales  to  customers  were  made  out  in  the  name  of 
Haskins.  No  change  was  made  in  keeping  the  books;  that  the 
servants  and  operatives  about  the  store  and  tin  shop  continued  to 
work  under  the  direction  of  Atherton,  with  no  knowledge  of  any 
sale,  and  supposing  the  business  was  being  carried  on  as  formerly, 
and  for  the  use  of  Haskins;  but  it  did  not  appear  that  any  of  these 
things  were  authorized  by  the  plaintiffs  or  known  to  them;  and 
that  this  condition  and  course  of  things  continued  until  the  goods 
were  seized  by  the  sheriff. 

After  the  testimony  was  closed,  the  court  charged  the  jury :  First, 
they  must  be  satisfied,  from  the  evidence,  that  the  plaintiffs  named 
in  the  declaration  had  a  joint  interest  in  the  property  sued  for,  or 
they  must  find  for  the  defendant. 

The  jury  found  for  the  plaintiffs ;  which  shows  they  were  satisfied 
with  the  evidence  on  the  point  made,  or  considered  the  objection 
abf^ndoned.  If  it  were  not  insisted  on  in  the  court  below,  it  cannot 
be  raised  here.     There  is  no  error  in  this  charge  of  the  court. 

The  second,  third,  and  fourth  charges  were,  'Hhat  if  the  jury 
believe  from  the  evidence  the  sale  was  made  for  the  purpose  of  hin- 
dering, delaying,  or  defrauding  creditors,  it  was  invalid  as  against 
the  defendant;  and  that  whether  the  sale  was  or  was  not  fraudulent 
was  a  question  of  fact,  to  be  determined  by  the  jury  under  all  the 
circumstances  of  the  case.  That  if  the  sale  was  secret,  and  no 
means  taken  to  apprise  the  public  of  it,  these  were  facts  which 
threw  suspicion  upon  the  transaction,  hut  did  not  make  the  sale 
fraudulent  in  law  as  against  the  defendant." 

It  is  insisted  that  the  sale  was  void  as  matter  of  law 
[  *  459  ]  against  *  creditors,  and  should  have  been  so  held  by  the 
court;  and  the  case  of  Hamilton  v,  Russell,  1  Cranch, 
310,  1  Curtis,  415,  is  cited  as  sustaining  this  position.  In  that 
case,  Hamilton  made  an  absolute  bill  of  sale  for  a  slave  on  the  4th 
of  January,  1800,  which  was  acknowledged  and  recorded  on  the 
14th  of  April,  1801.  The  slave  continued  in  the  possession  of  the 
vendor  until  an  execution  was  levied  on  him  as  the  property  of  the 
vendor.  Trespass  was  brought  against  the  plaintiff  in  the  execu- 
tion, who  directed  the  levy  to  be  made.  The  court  held,  under  the 
statute  of  Virginia  against  frauds,  that  an  absolute  bill  of  sale, 
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unless  possession  ''accompanies  and  follows"  the  deed,  is  fraudu- 
lent ;  and  the  case  of  Edwards  v.  Harben,  2  Term.  Sep.  687,  was 
cited.  It  is  admitted  that  the  statute  is  in  affirmance  of  the  com- 
mon law. 

In  his  3d  volume  of  Commentaries,  Chancellor  Kent  has  an  in- 
teresting chapter  on  this  subject,  in  which  the  case  of  Edwards  v, 
Harben,  and  many  other  authorities,  are  cited  ;  and  he  favors  the 
doctrine,  that  unless  the  possession  of  goods  follows  the  deed,  it  is 
fraudulent  per  se.  But  he  states  many  exceptions  to  this  rule,  as 
where  the  possession  of  the  vendor  is  consistent  with  the  deed  or 
the  circumstances  of  the  case.     And  he  says,  in  Steward  v.  Lambe, 

1  Brod.  and  Bing.  506,  the  court  of  C.  B.  questioned  very  strongly 
the  general  doctrine  in  Edwards  v.  Harben,  that  actual  possession 
was  necessary  to  transfer  the  property  in  a  chattel,  and  the  author- 
ity itself  was  shaken.  And  he  observes,  the  conclusion  from  the 
more  recent  English  cases  would  seem  to  be  that  though  a  continu- 
ance in  possession  by  the  vendor  be  prima  facie  a  badge  of  fraud, 
yet  the  presumption  of  fraud  may  be  rebutted  by  explanations. 

In  the  case  of  Woo.d  v.  Dixie,  7  Q.  B.  894,  the  counsel,  who 
was  interested  in  maintaining  the  doctrine  of  Edwards  v,  Harben, 
admitted  that' ''some  doubt  has  existed  whether- upon  certain  facts, 
as,  for  instance,  want  of  possession,  fraud  is  a  question  of  law  to  be 
decided  by  the  court,  or  of  fact  for  the  jury ;  but  it  seems  to  be  now 
established  that  the  question  is  for  the  jury."  In  Martindale  v. 
Booth,  3  B.  and  Ad.  498,  Parke,  justice,  says,  the  dictum  of  Bui- 
ler,  justice,  in  Edwards  v.  Harben,  has  not  been  considered  in  sub- 
sequent cases  to  have  that  import;  the  want  of  delivery  is  only 
evidence  that  the  transfer  was  colorable.     In  Benton  v.  Tliornbell, 

2  Marsh.  427  ;  Lattimer  v.  Batson,  4  Barn,  and  Cress.  652;  the 
same  doctrine  is  laid  down.  In  the  more  modern  English  cases, 
the  stringent  doctrine  of  Edwards  v.  Harben  has  been  departed 
from  ;  and  the  want  of  possession  of  chattels  purchased  is  considered 
evidence  of  fraud  before  the  jury.     In  Kidd  v,  Bawlin- 

*  son,  2  Bas.  and  Pull.  59,  Lord  Eldon  admitted  that  a  bill  [  *  460  ] 
of  sale  of  goods  might  be  taken  as  a  security  on  a  loan  of 
money,  and  the  goods  fairly  and  safely  left  with  the  debtor.  And 
this  decision  conformed  to  Lord  Holt's  view,  in  Cole  v.  Davis,  1 
Lord  Raymond^  724;  and  Lord  Eldon,  many  years  afterwards,  de- 
clared, in  Lady  Arnndell  v.  Phipps,  10  Ver.  145,  that  possession 
of  goods  by  the  vendor  was  only  prima  facie  evidence  of  fraud.  In 
Eastwood  V.  Brown,  1  Ryan  and  Moody,  Lord  Tenterden  held, 
want  of  possession  was  only  prima  facie  evidence  of  fraud. 
It  would  fleem  to  be  difficult,  on  principle,  to  maintain  that  the 
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possession  of  goods  sold  is,  per  se,  fraud,  to  be  so  pronounced  by  the 
court,  as  that  cuts  off  all  explanation  of  the  transaction,  which  may 
have  been  entirely  unexceptionable.  If  circumstances,  at  law,  may 
be  proved  to  rebut  the  presumption  of  fraud,  the  case  must  be  sub- 
mitted to  the  jury. 

But  the  case  before  us  is  not  similar  to  that  of  Hamilton  v.  Bus- 
sell.  There  was  a  change  of  possession  in  the  goods  purchased  by 
Anderson,  by  the  delivery  to  him  of  the  key  of  the  outer  door  of 
the  storehouse,  which  he  delivered  to  Atherton,  who  had  agreed  to 
continue  in  the  business  as  the  agent  of  the  purchasers.  From  the 
time  of  the  purchase,  Haskins  had  no  possession  of  the  property, 
nor  did  he  exercise  any  acts  of  ownership  over  it.  He  was  absent 
from  Lasalle  from  the  time  of  the  sale  until  after  the  attachment 
was  laid. 

Now,  whether  this  was  a  colorable  delivery  or  not,  was  a  matter 
of  fact  for  the  jury,  and  not  a  matter  of  law  for  the  court.  It  is 
clearly  not  within  the  case  of  Hamilton  v,  Russell. 

Few  questions  in  the  law  have  given  rise  to  a  greater  conflict  of 
authority  than  the  one  under  consideration.  But  for  many  years 
past  the  tendency  has  been,  in  England  and  in  the  United  States, 
to  consider  the  question  of  fraud  as  a  fact  for  the  jury  under  the 
instruction  of  the  court.  And  the  weight  of  authority  seems  to 
be  now,  in  this  country,  favorable  to  this  position.  Where  posses- 
sion of  goods  does  not  accompany  the  deed,  it  is  prima  facie  fraud- 
ulent, but  open  to  the  circumstances  of  the  transaction,  which  may 
prove  an  innocent  purpose.  But  if  such  explanation  may  be  given, 
it  is  a  departure  from  the  stringent  rule  in  the  case  of  Edwards  v. 
Harben. 

It  is  urged  that  the  fourth  instruction  is  erroneous,  as  the  jury 
were  told,  though  the  sale  was  secret,  and  no  means  taken  to  make 
it  public,  it  was  not  fraudulent  in  law  against  the  defendant. 
Whilst  in  the  old  cases  it  was  held  that  the  possession  of  the  ven- 
dor of  goods  sold  was  fraudulent  against  creditors,  no  case,  it  is  be- 
lieved, has  been  so  held  by  the  court  on  the  alone  ground 
[  *  461  ]  of  secrecy  in  making  the  contract.  It  is  *  u  circumstance 
connected  with  other  facts  from  which  fraud  may  be  in- 
ferred. But  if  the  secrecy  supposed  amounted  to  absolute  fraud, 
yet  the  court  could  not  have  so  pronounced  in  this  case,  as  there 
was  evidence  controverting  the  supposition  of  secrecy,  which  the 
court  could  not  properly  take  from  the  consideration  of  the  jury. 

The  fifth  and  sixth  charges  were,  that  the  jury  were  to  determine 
the  facts  as  to  the  possession  after  the  sale ;  and  that,  if  a  sale  is 
made  by  a  party,  and  the  vendor  remains  in  possession,  it  is  ordi* 


DECEMBER  TERM,  1857.  525 

StinsoD  v.  Dousman. 

narily  a  badge  of  fraud,  and  requires  explanation;  and  under  the 
sixth  they  left  the  case  to  the  jury,  to  determine  whether  the  sale 
was  in  good  faith  and  for  an  honest  purpose;  which  instructions 
were,  as  we  think,  correct,  and  in  accordance  with  the  general  doc- 
trine on  the- subject. 

A  decision  on  a  motion  for  a  new  trial,  being  addressed  to  the 
discretion  of  the  court,  is  no  ground  for  a  writ  of  error. 

The  judgment  of  the  circuit  court  is  affirmed. 


James  Stinson,  Plaintiff  in  Error,  v.  Hercules  L.  Dousman. 

20  H.  461. 

Law  and  Equity  Mingled— Time  of  the  Essence  of  the  Contract-  Value  ooyssv- 

iNO  Right  of  Appeal. 

1.  If  pariiea  have  declared  in  their  contract  that  time  is  a  material  coDsideration,  and 
have  agreed  that  their  rights  shall  depend  on  a  strict  performance,  it  does  not  belong 
to  a  court  of  equity  to  make  another  rule  for  the  parties. 

2.  Where  it  was  agreed  in  the  sale  of  land  on  credit  that,  on  a  failure  to  pay  promptly^ 
the  vendor  might  rescind  the  contract  and  sue  for  rent,  a  coart  of  equity  cannot 
relieve  the  vendee  from  a  failure  to  perform  strictly. 

3.  In  sucli  case,  where  an  equitable  defense  is  set  up,  it  is  the  value  of  the  land  and  not 
the  rent  which  is  in  controversy,  in  the  sense  governing  the  right  of  appeal  to  this 
court. 

This  is  a  writ  of  error  to  the  supreme  court  of  the  territory  of 
Minnesota,  and  the  case  is  stated  in  the  opinion. 

Mr.  Cooper  J  for  plaintiff  in  error. 

Mr.  Cushing  and  Mr,  Gillette  for  defendant. 

*Mr.  Justice  Campbell  delivered  the  opinion  of  the  court.  [  ♦  463  ] 
This  suit  was  commenced  in  the  district  court  of  the 
United  States  for  Ramsey  county,  Minnesota,  by  Dousman,  to 
recover  of  Stinsou  four  hundred  and  eighty-one  and  sixteen  one- 
liundredths  dollars,  as  the  rent  of  a  parcel  of  land  in  the  city  of  St. 
Paul,  under  a  written  contract,  executed  in  February,  1854,  by  those 
persons.  In  that  contract,  Dousman  covenanted  to  sell  and  con- 
vey to  Stinson  the  same  land  for  the  sum  of  eight  thousand  dol- 
lars, which  was  to  be  paid,  with  interest  at  the  rate  of  ten  per 
cent,  annually,  in  three  installments ;  the  first  installment  of  two 
thousand  dollars,  and  interest,  was  to  be  paid  the  1st  of  September, 
1854.  The  vendee  was  required  to  keep  the  buildings  insured, 
and  engaged  that  the  policy  in  case  of  loss  should  inure  to  the  ben- 
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efit  of  the  vendor ;  and  also  agreed  to  pay  all  the  taxes  accruing 
from  May,  1853.  The  contract  concludes  within  an  express  con- 
dition, 'Hhat  in  case  of  failure  by  the  vendee  to  perform  either  of 
the  covenants  on  his  part,  the  vendor  was  at  liberty  to  declare  the 
contract  void,  and  thereupon  to  recover,  by  distress  or  otherwise, 
all  the  interest  which  shall  have  accrued  upon  the  contract  up  to 
the  day  of  declaring  the  contract  void,  as  rent  for  the  use  and  occu- 
pation of  the  premises,  and  to  take  immediate  possession  thereof; 
to  regard  the  person  or  persons  in  possession  at  the  time  as  tenant 
or  tenants  holding  without  permission,  and  to  recover  all  damages 
sustained  by  unnecessary  destruction  of  timber  or  trees  growing  on 
the  premises,  or  by  holding  over  without  permission." 

It  was  agreed,  that  if  the  vendee  paid  the  entire  pur- 
[*464]  chase  *  money,  or  secured  it  to  the  satisfaction  of  the 
vendor,  he  should  have  a  deed  at  any  time  after  the  pay- 
ment of  the  first  installment.  Contemporaneously  with  the  execu- 
tion of  the  contract,  under  the  seals  of  the  parties,  the  vendee  gave 
his  promissory  note  for  the  first  installment.  This  installment  was 
not  paid  according  to  the  note  or  contract ;  no  insurance  was  effected 
on  the  property  within  the  terms  of  the  agreement  before  Septem- 
ber, 1854  ;  nor  were  the  taxes  on  the  lot  paid  before  that  date. 

On  the  14th  of  September,  1854,  the  plaintiff  notified  the  defend- 
ant that  the  contract  of  sale  was  annulled,  and  he  should  claim  as 
rent  the  amount  of  interest  that  had  accrued  on  the  price  stipulated 
for  the  property,  and  demanded  immediate  possession  of  the  prem- 
ises, under  the  conditions  of  the  contract.  The  object  of  this  suit 
18  to  recover  that  sum  as  rent. 

The  statute  law  of  Minnesota  provides,  "  that  all  equities  existing 
at  the  commencement  of  any  action  in  favor  of  a  defendant  therein, 
or  discovered  to  exist  after  such  commencement,  and  before  a  final 
decision,  shall  be  interposed,  if  at  all,  by  way  of  defense  to  the 
action,  by  answer  or  supplemental  answer  in  the  nature  of  a  counter 
claim,  and  issue  taken  thereon,  by  a  reply  or  supplemental  reply 
thereto,  and  be  determined  as  other  issues  in  such  actions;"  and 
that,  ''when  the  party  prosecuted  has  equities,  claims,  or  demands, 
which  could  heretofore  only  be  enforced  by  cross-action  or  cross-bill, 
the  same  shall  be  interposed  by  way  of  answer  in  the  nature  of  a 
counter  claim,  and  the  plaintiff*  may  reply  thereto  and  put  the  same 
in  issue;  and  if  the  same  be  admitted  by  the  plaintiff,  or  the  issue 
thereon  be  determined  in  favor  of  the  defendant,  he  shall  be  entitled 
to  such  relief,  equitable  or  otherwise,  as  the  nature  of  the  case  de- 
mands, by  judgment  or  otherwise.  The  court  of  chancery  and  the 
right  to  institute  chancery  suits  are  abolished  in  the  territory. 


DECEMBER  TERM,  1857.  52T 

Stinson  t;.  Dousman. 

(Acts  of  Minnesota,  1853,  ch.  9,  sees.  5,  6,  14.)  The  answer  of  the 
defendant  ia  framed  not  only  to  present  a  legal  defense  against  the 
claim  preferred  in  the  petition,  but  also  to  obtain  a  decree  affirma- 
tive of  the  continuing  validity  of  the  contract  of  sale. 

He  alleges  that  the  note  executed  for  the  first  installment  of  the 
purchase  money  was  accepted  and  received  by  the  plaintiff  for  that 
installment.  That,  to  provide  for  the  punctual  payment  of  the 
note,  he  sent  to  the  agents  of  the  plaintiff,  who  held,  and  were 
authorized  to  collect  it,  a  draft  on  a  merchant  of  responsibility 
for  its  full  amount,  under  a  reasonable  expectation  and  belief  that 
the  money  would  be  paid.  That  this  draft  was  presented  at  the 
office  of  the  drawee  by  the  agents  of  the  plaintiff,  at  a  time 
when  he  was  absent,  and  that  his  clerk,  through  mis- 
*  take  or  error,  declined  to  pay  it ;  that,  as  soon  as  he  heard  [  *  465  ] 
of  the  dishonor  of  the  bill,  he  made  other  arrangements 
for  the  payment  of  the  first  installment  by  a  bill  on  bankers  in 
New  York,  and  that  this  bill  was  offered  to  the  plaintiff  before  the 
date  of  his  notice  to  the  defendant.  That  he  has  tendered  the 
money  and  interest  to  the  plaintiff,  and  his  tender  has  been  re- 
fused, and  he  now  deposits  the  money  in  court  for  his  use.  He 
further  answers,  that  the  buildings  on  the  lot  have  been  covered 
by  a  suitable  policy  of  insurance,  but  the  amount  of  the  loss,  if 
any,  was  not  payable  to  the  plaintiff.  That  there  was  a  mistake  in 
tlie  contract  relative  to  this  stipulation,  which  needed  amendment, 
and  that  he  deferred  the  transfer  of  the  policy  till  the  correction 
was  made.  That  he  is  now  willing  to  assign  the  policy  to  the 
plaintiff. 

He  answers,  that  since  the  notice  of  the  plaintiff  he  has  attempted 
to  pay  the  taxes  in  arrear,  but  that  he  had  been  forestalled  by  him ; 
that  he  is  ready  to  pay  the  amount  of  taxes  paid  by  the  plaintiff 
into  court.  The  defendant  claims  that  the  plaintiff  has  sustained 
no  injury  from  any  delay  on  his  part,  and  that  he  is  able  and 
willing  to  fulfill  his  contract. 

The  district  and  supreme  court  of  Minnesota  decided  that  the 
answer  was  not  sufficient,  and  judgment  was  entered  for  the  plaintiff. 
The  admissions  of  the  answer  exhibit  a  case  of  default  on  the  part 
of  the  defendant  in  respect  to  his  performance  of  the  covenants 
in  the  contract  of  sale.  The  technical  rule,  that  *'  accord  and  sat- 
isfaction is  no  bar  to  an  action  for  debt  certain,  covenanted  to  be 
paid,"  is,  perhaps,  inapplicable  in  a  system  like  that  contained  in 
the  code  of  Minnesota ;  and  it  is  probably  true,  that  a  debt  by 
covenant  may  be  discharged  there  by  a  simple  contract  or  agree- 
ment.    But  the  answer  of  the  defendant  does  not  show  that  the 
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promissory  note  given  for  the  first  installment  of  the  purchase 
money  was  designed  to  be  a  substitute  for  the  covenant,  and  was 
taken  in  discharge  of  the  debt  created  by  it.  Nor  can  we  suppose 
that  the  plaintiff  intended  to  release  the  condition  which  formed 
so  important  a  part  of  his  security.  The  contract  and  the  note 
bear  date  of  the  same  day,  relate  to  the  same  subject,  and  are  con- 
sistent with  each  other.  The  evidence  must  be  very  explicit  and 
unequivocal,  to  lead  to  the  conclusion  that  the  one  was  designed  to 
impair  or  alter  the  effect  of  the  other. 

The  excuses  rendered  by  the  defendant  for  his  non-payment  of 
the  taxes  due  upon  the  property,  and  his  failure  to  insure  the 
buildings  for  the  security  of  the  plaintiff,  are  insufficient.  The 
record  discloses  a  case  of  inattention  and  neglect  on  the  part  of 
the  defendant,  which  authorized  the  plaintiff  at  law  to  annul  the 

contract. 
[  *  466  ]  *  The  question  arises,  whether  his  answer  affords  any 
ground  for  equitable  interposition  in. his  favor.  In  respect 
to  contracts  for  the  sale  of  land,  a  court  of  equity,  in  general,  does 
not  exact  from  the  parties  a  punctual  performance  of  their  engage- 
ments, to  entitle  them  to  its  aid  in  obtaining  a  specific  performance. 
If  the  contract  is  silent  in  respect  to  the  condition  of  time,  or  fiiils  to 
indicate  a  distinct  purpose  of  the  parties  to  make  it  an  essential 
consideration,  and  where  no  circumstance  exists  to  manifest  its  im- 
portance, it  is  the  habit  of  the  court  to  relax  the  stringency  of  the 
rules  of  legal  interpretation  on  that  subject,  and  to  decree  perform- 
ance, and  direct  compensation,  even  in  cases  where  there  has  been 
inattention  or  neglect.  (Secombe  v.  Steele,  20  How.  sup.;  Rob- 
erts 17.  Berry,  3  De  G.  M.  and  Gord.)  But  if  the  parties  have 
declared  in  their  contract  that  time  is  a  material  consideration, 
and  have  agreed  that  their  rights  shall  depend  upon  a  scrupulous 
fidelity  to  their  engagements,  it  does  not  belong  to  that  court  to 
make  another  law  for  the  parties.  Where  it  plainly  appears  that 
the  sale  is  conditional,  and  its  completion  is  dependent  upon  the 
fulfillment  of  any  of  tlie  terms  with  punctuality  by  either  party,  a 
court  of  equity,  in  general,  will  not  interpose  to  relieve  the  party 
in  default,  on  the  principle  that  time  is  not  of  the  essence  of  the 
contract. 

In  the  case  before  us,  the  contract  recites,  that  the  vendor,  in 
consideration  of  one  dollar,  part  of  the  purchase  money  thereafter 
mentioned,  and  then  actually  paid,  and  upon  the  express  condition 
that  the  defendant  do  well  and  faithfully  perform  the  covenants 
and  agreements  thereafter  mentioned,  agreed  to  execute  and  deliver 
a  deed  of  conveyance  in  fee  simple,  &c. 
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To  the  terms  of  sale  there  is  the  condition,  *' Provided,  always, 
(and  these  presents  are  upon  this  express  condition,)  that  in  case  of 
failure  in  the  performance  of  either  of  the  covenants  or  agreements 
on  the  part  of  the  vendee  to  be  performed,  the  vendor  shall  have 
the  riglit  to  declare  this  contract  void/'  The  contract  concludes 
with  a  minute  description  of  the  relations  and  consequences  that 
were  to  ensue  from  the  exercise,  by  the  vendor,  of  the  right  he  had 
thus  reserved. 

The  contingency  thus  foreseen  and  provided  for  occurred.  The 
defendant  failed  to  perform  either  term  of  his  contract,  and  his 
answer  contains  no  valid  excuse  for  his  neglect. 

The  defendant  in  error  objected,  that  the  matter  in  dispute  was 
not  of  the  value  of  one  thousand  dollars,  and  therefore  this  court 
had  no  jurisdiction  of  the  cause.  The  objection  might  be  well 
founded,  if  this  was  to  be  regarded  merely  as  an  action  at  common 
law. 

*  But  the  equitable  as  well  as  the  legal  considerations  [  *  467  ] 
involved  in  the  cause  are  to  be  considered.     The  effect  of 
the  judgment  is  to  adjust  the  legal  and  equitable  claims  of  the 
parties  to  the  subject  of  the  suit. 

The  subject  of  the  suit  is  not  merely  the  amount  of  rent  claimed, 
but  the  title  of  the  respective  parties  to  the  land  under  the  contract. 
The  contract  shows  that  the  matter  in  dispute  was  valued  by  the 
parties  at  eight  thousand  dollars.  (Bennett  v.  Butterworth,  8  How. 
124.)     We  think  this  court  has  jurisdiction.     Judgment  affirmed. 


Enoch  C.  Bobbrts,  Plaintiff  in  Error,  v.  Jambs  M.  Cooper. 

'  20  H.  467. 
Practice  in  a  Sboohd  Appeal — Evidehce— Champerty. 

1.  On  a  second  writ  of  error  in  this  court,  none  of  the  qaestions  decided  in  the  first  are 
open  to  review.  The  second  writ  only  brings  up  for  revi:<ion  proceedings  sabseqaent 
to  the  mandate. 

2.  The  opinions  of  the  officer  of  the  land  department  and  attorney  general,  offered  in  a 
depo8i(ion.  cannot  go  to  tlie  jnry  as  evidence  of  the  law  of  the  case. 

3.  The  statutes  of  Michigan  have  repealed  the  common  law  of  maintenance,  so  far  as  it 
relates  to  purchase  of  land,  where  the  possession  is  held  adversely  to  the  title  so  par- 
chased. 

This  is  a  second  writ  of  error  in  the  same  case  to  the  circuit  court 
for  the  district  of  Michigan.  The  first  is  reported  in  18  H^  173 ; 
1  Miller,  147. 

The  matter  now  before  the  court  is  stated  in  the  opinion. 
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Mr.  Truman  Smith  and  Mr.  Beverdy  •/oArwon,  for  plaintiff  in  error. 

Mr.  Vinton,  for  defendant. 

[  *  480  ]  *  Mr,  Justice  Gribr  delivered  the  opinion  of  the  court. 
Cooper,  the  plaintiflf  below,  brought  this  action  of  eject- 
ment to  recover  a  part  of  section  No.  16,  in  township  50  north, 
range  39  west,  lying  within  the  mineral  district  south  of  Lake 
Superior,  in  the  State  of  Michigan.  He  claimed  under  the  State 
of  Michigan,  and  the  defendant  for  the  Minnesota  Mining  Com- 
pany, under  a  right  of  pre-emption  from  the  United  States.  The 
case  was  tried  in  the  circuit  court,  and  a  verdict  and  judgment 
rendered  for  the  defendants.  On  a  writ  of  error  to  this  court,  the 
judgment  of  the  court  below  was  reversed,  and  the  record  remitted 
for  further  proceedings,  in  pursuance  of  the  judgment  of 
[  *  481  ]  *  this  court.  The  report  of  the  case  in  18  *  Howard,  173, 
exhibits  a  full  statement  of  the  facts,  and  of  the  questions 
of  law  arising  thereon,  as  decided  by  the  court,  which  it  is  unne- 
cessary to  recapitulate.  On  the  last  trial,  the  circuit  court  was 
requested  to  give  instructions  to  the  jury  contrary  to  the  principles 
established  by  this  court  on  the  first  trial,  and  nearly  all  the  ex- 
ceptions now  urged  against  the  charge  are  founded  on  such  refusal. 
But  we  cannot  be  compelled  on  a  second  writ  of  error  in  the  same 
case  to  review  our  own  decision  on  the  first.  It  has  been  settled 
by  the  decisions  of  this  court,  that  after  a  case  has  been  brought 
here  and  decided,  and  a  mandate  issued  to  the  court  below,  if  a 
second  writ  of  error  is  sued  out,  it  brings  up  for  revision  nothing 
but  the  proceedings  subsequent  to  the  mandate.  None  of  the  ques- 
tions which  were  before  the  court  on  the  first  writ  of  error  can  be 
reheard  or  examined  upon  the  second.  To  allow  a  second  writ  of 
error  or  appeal  to  a  court  of  last  resort  on  the  same  questions  which 
were  open  to  dispute  on  the  first,  would  lead  to  endless  litigation. 
In  chancery,  a  bill  of  review  is  sometimes  allowed  on  petition  to 
the  court;  but  there  would  be  no  end  to  a  suit  if  every  obstinate 
litigant  could,  by  repeated  appeals,  compel  a  court  to  listen  to 
criticisms  on  their  opinions,  or  speculate  of  chances  from  changes 
in  its  members.  (See  Sizer  v.  Many,  16  How.  173;  Corning  v. 
Troy  Iron  Company,  15  How.  466;  Himely  v.  Rose,  5  Cranch, 
515;  Canter  v.  The  Ocean  Insurance  Company,  1  Pet.  511;  The 
Santa  Maria,  10  Wheaton,  431;  Martin  v.  Hunter,  1  Wheaton; 
and  Sibbald  et  al.  v.  United  States,  12  Pet.  488.) 

We  can  now  notice,  therefore,  only  such  errors  as  are  alleged  to 
have  occurred  in  the  decisions  of  questions  which  were  peculiar  to 
the  second  trial. 
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I.  The  first  of  these  is  an  exception  to  the  refusal  of  the  court 
to  permit  the  deposition  of  John  Wilson  to  be  read  to  the  jury. 
This  exception,  though  not  waived,  has  not  been  much  pressed,  and 
cannot  be  supported.  The  deposition  refers  to  no  facts  relevant  to 
the  issue.  It  tended  to  show  that  some  of  the  oflScers  of  the  land 
office  and  the  attorney  general  had  expressed  opinions  on  the  ques- 
tions of  law  arising  in  this  case,  difiTerent  from  those  expressed  in 
the  opinion  of  this  court.  The  practice  of  the  land  office  and  the 
opinions  of  the  attorney  general  may  form  very  persuasive  argu- 
ments to  the  court,  but  cannot  be  read  as  evidence  to  the  jury  of 
what  the  law  is,  or  ought  to  be.  It  is  the  province  of  the  court  to 
instruct  the  jury  as  to  the  principles  of  law  affecting  the  case,  and 
counsel  cannot  appeal  to  a  jury  to  decide  legal  questions  by  read- 
ing cases  to  them,  or  giving  in  evidence  the  opinions  of  public 
officers. 

*II.  The  only  other  exception  to  be  noticed  is  founded  [*482] 
on  an  offer  of  testimony  overruled  by  the  court,  and  an 
instruction  refused,  involving  the  same  question.     The  evidence 
offered  and  overruled  is  as  follows : 

'*The  defendant  then  produced,  and  offered  to  prove,  a  deed  of 
release  from  Alfred  Williams  and  wife  to  the  Minnesota  Mining 
Company,  dated  June  20th,  1856,  covering  the  lands  in  controversy ; 
and  further  offered  to  prove,  in  connection  therewith,  that  at  the 
time  when  the  said  Cooper  obtained  the  deed  of  the  premises  in 
controversy  from  Alfred  Williams,  the  Minnesota  Mining  Company 
was  in  actual  and  open  possession  of  the  same,  claiming  title  under 
their  patent  from  the  United  States,  and  that  the  said  Cooper  knew 
of  such  claim  and  occupancy  before  and  at  the  time  of  his  purchase, 
and  of  said  conveyance;  that  he  obtained  said  title  from  Alfred 
Williams,  he  being  the  naked  trustee  of  John  Bacon,  and  that  all  the 
negotiations  for  the  said  purchase,  and  the  purchase  itself,  were  had 
between  said  Cooper  and  Bacon,  the  said  Williams  acting  under  the 
directions  and  for  the  benefit  of  said  Bacon,  and  having  or  claiming 
no  personal  interest  in  said  lands ;  that  said  purchase  and  convey- 
ance were  made  for  the  following  purpose,  namely :  that  said 
Cooper  should  hold  the  same  in  trust  for  a  corporation  known  as 
the  National  Mining  Company,  all  of  whose  stock  was  held  by 
said  John  Bacon ;  and  by  the  conditions  of  said  sale,  the  said 
Cooper  was  to  receive,  and  did  receive,  with  said  conveyance,  six- 
tenths  of  the  stock  aforesaid,  and  the  said  Bacon  was  to  retain,  and 
did  retain,  four-tenths  of  said  stock.  That  the  said  Cooper  pur-» 
chased  said  stock  and  took  said  conveyance  with  a  full  knowledge 
of  the  claims  and  occupany  of  the  Minnesota  Mining  Company,  and 
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with  the  intention  of  prosecuting  the  title  purchased  by  him,  by 
legal  proceedings  in  this  court  against  the  Minnesota  Mining  Com- 
pany, for  the  benefit  of  the  National  Mining  Company;  and  that 
before  said  conveyance  was  delivered  to  hira  by  said  Williams,  the 
said  Cooper,  in  conjunction  with  the  said  Bacon,  applied  to  counsel 
in  the  city  of  Detroit  to  employ  such  counsel  in  the  litigation  afore- 
said, which  was  to  be  had  with  the  Minnesota  Mining  Company." 

The  deed  to  the  Minnesota  Mining  Company  was  for  portions  of 
tlie  land  not  demanded  in  this  suit,  and  by  itself  was  not  relevant. 
The  purpose  and  object  for  which  this  testimony  was  offered  is  not 
stated ;  but  it  could  have  no  relevancy,  unless  to  show  the  title  to 
the  plaintiff  below  to  be  void,  because  purchased  and  obtained  with 
full  knowledge  of  an  adverse  possession,  and  support  the  follow- 
ing instruction,  which  was  refused  by  the  court: 
[  *  483  ]  *  '*The  defendant  further  requested  the  court  to  charge 
the  jury,  that  if,  when  said  Williams  conveyed  to  said 
Cooper  the  premises  in  question,  the  said  Minnesota  Mining  Com- 
pany was  in  actual  and  open  possession  of  said  lands,  claiming  title 
thereto  under  their  patent,  the  said  conveyance  was  void  in  law 
against  the  said  company  and  all  claiming  under  them;  which  in- 
structions the  court  refused  to  give,  and  to  this  ruling  the  defendant 
excepted." 

As  the  court  had  excluded  the  testimony  offered  to  support  this 
point  of  defense,  the  defendant  could  not  expect  that  it  would  be 
Hubmitted  to  the  jury  without  evidence.  We  have  therefore  to 
inquire  whether  the  testimony  offered  and  overruled  by  the  court 
ought  to  have  been  received  to  establish  the  defense  of  maintenance 
or  champerty. 

In  this  country,  where  lands  are  an  article  of  commerce,  passing 
from  one  to  another  with  such  rapidity,  the  ancient  doctrine  of 
maintenance,  which  makes  void  a  conveyance  for  lands  held  ad- 
versely, is  in  many  States  entirely  rejected.  In  some  it  has  been 
treated  as  obsolete  by  the  courts;  in  others  it  has  been  abolished 
by  statute;  while  with  some  it  appears  to  have  found  more  favor. 

The  ancient  policy,  which  prohibited  the  sale  of  pretended  titles, 
and  held  the  conveyance  to  a  third  person  of  lands  held  adversely 
at  the  time  to  be  an  act  of  maintenance,  was  founded  upon  a  state 
of  society  which  does  not  exist  in  this  country.  The  repeated 
statutes  which  were  passed  in  the  reigns  of  Edw.  I  and  Edw.  Ill 
against  champerty  and  maintenance,  arose  from  the  embarrass- 
pients  which  attended  the  administration  of  justice  in  those  turbu- 
lent times,  from  the  dangerous  influence  and  oppression  of  men  in 
power.     (See  4  Kent  Com.  477.) 
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The  earlier  decisions  of  the  courts  of  Michigan  seem  to  have 
adopted  this  antiquated  doctrine  as  a  part  of  the  common  law  in 
that  State.  But  so  far  as  concerns  its  application  to  sales  hy  one 
out  of  possession,  the  legislature  have  annulled  it.  The  revised 
code  of  1846  (page  262)  enacts  that  "no  grant  or  conveyance  of 
lands,  or  interest  therein,  shall  be  void  for  the  reason  that  at  the 
time  of  the  execution  thereof  such  lands  shall  be  in  the  actual  pos- 
session of  another  claiming  adversely." 

From  this  enactment  it  is  plain  that  the  possession  of  the  Minne- 
sota Mining  Company,  under  claim  of  title,  and  Cooper's  knowledge 
of  it  when  he  purchased,  cannot  affect  the  validity  of  the  deed  of 
Williams  to  him.  Although  the  testimony,  which  is  the  subject  of 
this  exception,  was  evidently  offered  with  a  view  only  to  raise  the 
question  as  above  stated,  the  counsel  for  the  plaintiff  in  error  have 
endeavored  to  maintain  in  this  court  that  the  court  below 
erred  in  rejecting  it,  because  *if  received  it  would  have  [*484] 
shown  the  contract  between  Cooper  and  Bacon,  and  the 
deed  from  Wilson,  to  be  void  for  champerty.  This  offense  seems 
to  have  been  originated  by  the  statutes  passed  in  the  time  of  Edw. 
I  and  Edw.  III.  (See  15  Viner's  Abr.  149,  tit.  Maintenance.)  It 
i«(  defined  (Hawkins's  PI.  84)  as  the  '^unlawful  maintenance  of  a 
suit,  in  consideration  of  an  agreement  to  have  a  part  of  the  thing 
in  dispute,  or  some  profit  out  of  it;  "  and  by  Chitty  as  "a  bargain 
to  divide  the  land  {campum  partire)  or  thing  in  dispute,  on  condi- 
tion of  his  carrying  it  on  at  his  own  expense."  In  some  States 
these  statutes  are  held  to  be  obsolete.  But  it  seems  that  the  case 
of  Backus  V.  Byron  (4  Mich.  Bep.  5?5)  has  declared  that  they  still 
retain  their  force  in  Michigan.  That  was  an  action  by  an  attorney 
against  his  client  on  a  contract,  by  which  the  attorney  agreed  to 
carry  on  a  suit  for  a  share  of  the  land  in  case  of  success,  and  in  case 
of  failure  to  have  nothing. 

But  in  this  case  there  was  no  offer  to  prove  that  Cooper  had 
agreed  to  carry  on  the  suit  in  consideration  of  receiving  a  share  of 
the  land  in  case  of  success;  on  the  contrary,  the  offer  was  to  show 
that  he  '^purchased  stock"  in  a  mining  corporation ;  that  the  legal 
title  to  the  land  was  conveyed  to  him  in  trust  for  himself  and  the 
other  stockholders;  and  as  a  consequence  of  the  legal  title  being 
vested  in  him,  the  suit  was  necessarily  brought  in  his  name.  It 
needs  no  argument  to  show  that  such  a  transaction  has  none  of  the 
characteristics  of  champerty,  and  that  the  court  below  was  right  in 
rejecting  testimony  which  would  not,  if  admitted,  tend  to  show  a 
valid  defense,  and  was  therefore  wholly  irrelevant. 

The  judgment  of  the  circuit  court  is  therefore  affirmed,  with  costs. 
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Mr.  Justice  Daniel:  Whilst  I  concur  entirely  in  the  conclusion 
just  declared  by  the  court,  that  the  case  now  decided  is  in  its  fea- 
tures essentially  the  same  with  that  of  Cooper  v,  Roberts,  formerly 
before  us,  and  reported  in  the  18th  of  Howard,  p.  173,  I  am  un- 
willing to  place  my  own  opinion  upon  the  fact  of  the  identity  of  the 
two  cases,  irrespective  of  the  reasons  or  principles  on  which  the 
former  of  those  cases  was  determined.  That  case  was  elaborately 
discussed  by  counsel;  was,  as  the  opinion  of  the  court  evinces,  de- 
liberately considered ;  the  theory  and  objects  of  the  system  adopted 
by  the  government  for  the  distribution  of  public  lands  carefully 
examined,  correctly  expounded,  and  properly  sustained  by  the  de- 
aision.     In  the  reasoning  of  the  court,  the  cherished  objects  aimed 

to  be  secured  by  that  theory,  viz,  the  advancement  of 
[*485]  '^  religion,  morality,  and  knowledge,"  *a8  indispensable 

for  the  existence  of  good  government,  and  for  the  happi- 
ness of  mankind;  the  obligation  for  the  maintenance  of  schools 
and  the  means  of  education  as  necessary  for  the  ends  proposed,  as 
declared  in  the  third  article  of  the  ordinance  of  1787,  are  promi- 
nently and  correctly  set  forth  as  guides  in  the  interpretation  and 
application  of  the  policy  and  system  of  the  government  in  disposing 
of  the  public  domain.  It  seems  scarcely  to  admit  of  rational  doubt, 
that  it  was  in  pursuance  of  this  policy,  and  as  deemed  best  calcu- 
lated for  its  successful  accomplishment,  that  in  the  surveys  made 
or  to  be  made  of  the  public  lands,  the  sixteenth  section  of  every 
township,  being  central,  (and  therefore  more  than  any  other  sec- 
tion could  be,)  connected  with  the  several  interests  of  the  township, 
was  appropriated  for  the  use  of  schools.  Admitting  these  to  be  the 
policy  and  theory  of  the  government,  designed  as  it  has  been  de- 
clared to  lay  the  foundation  of  social  and  political  good,  it  would 
seem  to  follow  that  nothing  short  of  the  highest  and  most  over- 
powering public  considerations,  or  an  absolute  inability  or  want 
of  power,  should  be  permitted  to  defeat  or  in  any  degree  to  control 
them.  Surely  speculations  for  private  emolument,  and  still  less 
such  as  might  be  attempted  through  the  exercise  of  irregular  or 
doubtful  authority,  should  not  be  permitted  to  affect  them. 

The  power  vested  in  the  President  to  reserve  from  sale  such  por- 
tions of  land  as  he  should  deem  necessar}"^  for  public  tiseSy  may  be 
classed  as  one  of  those  paramount  considerations,  constituting  a 
public  or  national  necessity,  reaching  even  to  the  defense  of  the 
country  by  fortifications  or  arsenals.  In  the  same  category  may  be 
placed  the  sanctimony  of  the  rights  of  property  and  possession 
existing  and  vested  in  territories  anterior  to  their  acquisition  by 
the  United  States;  rights  guarantied  by  treaty  stipulations.    In 
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the  same  light  may  be  viewed  the  withholding  temporarily  from 
sale  lands  in  which  were  minerals  and  salt  springs.  All  these 
restrictions  or  reservations  are  exceptions  merely,  and  should  be 
carried  no  farther  than  their  terms  expressly  or  necessarily  require. 
They  can  with  no  propriety  be  regarded  as  forming  in  themselves  a 
system;  much  less  as  overturning  a  system  designed  to  be  as  far  as 
practicable  general  and  uniform,  and  proclaimed  from  its  origin  to 
be  founded  in  wisdom  and  in  a  solemn  sense  of  public  good,  and  as 
such  to  be  fostered  and  sustaiped.  Every  new  State  has  come  and 
will  come  into  the  Union  relying  on  the  faith  of  this  pledge;  and 
even  upon  the  concession  of  a  power  in  the  government  to  violate 
that  pledge,  such  a  violation  could  be  referred  to  no  principle  of 
justice,  and  should  therefore  never  be  imputed  but  upon 
proofs  the  most  positive  and  unequivocal.  *  The  sixteenth  [  *  486  ] 
section  of  each  township  could  not,  it  is  true,  be  specifi- 
cally designated  and  possessed  anterior  to  a  survey  of  the  public 
lands;  but  the  right  to  that  section  and  its  appropriation  existed 
in  contract  or  pledge  by  virtue  of  the  ordinance  and  the  laws  of  the 
United  States,  and  the  right  of  possession  and  enjoyment  was  ma- 
tured by  the  execution  of  the  surveys.  It  cannot  be  supposed  that 
this  right,  so  important,  was  destroyed  or  impaired  by  an  agree- 
ment for  temporary  occupancy,  made  without  reference  to  any  sur- 
vey or  division  of  the  lands,  made,  too,  without  legitimate  author- 
ity; nor  can  such  right  be  affected  by  any  ordinary  allowance  of 
pre-emption,  because  the  pledge  of  the  government  is  pre-existing, 
is  express,  and  therefore  paramount. 

The  State  of  Michigan  was  admitted  into  the  Union  under  the 
pledge  given  her  by  the  general  land  system  of  the  United  States; 
her  right  to  the  sixteenth  section  of  each  township  was  under  that 
pledge  fully  recognized.  It  could  not,  therefore,  consistently  with 
good  faith,  be  displaced  by  an  arrangement  irregular  in  its  origin, 
and  temporary  in  its  character,  in  its  tendencies  and  operation  con- 
flicting with  a  preceding,  general,  and  beneficial  system  of  policy. 
No  effectual  adversary  rights  could  grow  out  of  such  an  arrange- 
ment. Upon  the  views  herein  expressed,  I  am  in  favor  of  an  affirm- 
ance of  the  judgment  in  this  cause,  not  merely  on  the  ground  that 
this  cause  is  essentially  the  same  with  that  already  decided  between 
these  parties,  as  reported  in  the  18th  of  Howard,  p.  173,  but  also 
because  the  opinion  of  this  court  upon  the  law  and  the  facts  of  the 
last-mentioned  cause  commands  my  entire  approbation. 
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Alfred  Ingraham  and  George  Bead,  Assignees,  &c.,  v.  Henrt  S. 

Dawson,  AdmiDistrator. 

20  H.  486. 

FORHEB  JUDOMENT  A  BaB. 

Where  a  party  volantarily  interveoes  io  a  salt  between  other  parties,  and  has  his  claim 
'  of  rights  in  the  matter  decided  against  him,  he  cannot  afterwards  sustain  a  snit 
against  those  parties,  or  either  of  them,  founded  on  the  same  matters  decided  in  the 
first  suit.  That  judgment  cannot  be  treated  as  a  mere  dismissal  of  his  intervention, 
unless  expressly  stated  to  be  without  prejudice  to  these  rights.  If  there  were  errors  in 
the  first  judgment,  the  remedy  was  by  appeal. 

This  is  an  appeal  from  the  circuit  court  for  the  eastern  district 
of  Louisiana,  and  the  case  is  well  stated  in  the  opinion. 

Mr.  Strawbndge  and  Mr.  Beverdy  JohnaoUy  for  appellants. 

Mr.  Benjamiuy  for  appellees. 

[  *  494  ]  *  Mr.  Justice  Catron  delivered  the  opinion  of  the  court. 
This  is  a  suit,  by  bill  in  equity,  that  was  prosecuted  in 
the  eastern  district  of  Louisiana,  by  Ingraham  and  Read,  as  as- 
signees in  trust  of  the  Grand  Gulf  Railroad  and  Banking  Com- 
pany, against  Dawson,  administrator  of  Moses  Groves,  John  R. 
Marshall,  and  Josiah  Stansbrough.  The  cause  was  pending  in  the 
court  below  for  several  ye^irs,  and  in  its  various  details  is  compli- 
cated, but  the  point  presented  for  our  consideration  is  a  narrow  one. 

According  to  the  practice  in  Louisiana,  the  circuit  court  delivered 
a  carefully-prepared  opinion  on  the  final  hearing  there,  setting  forth 
the  facts  and  reasons  why  that  court  dismissed  the  bill.  The  opin- 
ion will  be  found  in  the  preceding  report  of  this  cause.  We  briefly 
restate  tlie  facts  on  which  our  judgment  proceeds. 

In  May,  1841,  the  Grand  Gulf  Bank  recovered  two  judgments 
against  Moses  Groves,  in  the  district  court  of  the  parish  of  Madi- 
son, in  the  State  of  Louisiana,  amounting  in  the  aggregate  to  more 
than  twenty-two  thousand  dollars.  Groves  died  without  having 
satisfied  those  judgments,  and  the  assignees  by  this  bill  seek  to 
enforce  payment  of  the  debt  from  the  estate  of  Groves,  in  the  hands 
of  his  administrator. 

The  Grand  Gulf  Banking  Company  having  failed,  in  February, 
1842,  assigned  its  assets  in  trust  to  Ingraham  and  Lindsay,  in- 
cluding the  two  judgments  against  Groves.  Lindsay  afterwards 
died,  and  Read,  is  his  successor.  This  is  the  title  relied  on  by  the 
complainants.  The  defense  set  up  depends  on  the  validity  of  a  sale 
of  said  judgments  by  legal  process  against  Groves. 
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Marshall  was  the  owner  of  a  large  amount  of  bank  notes  put  in 
circulation  by  the  Grand  Gulf  Company.  In  June,  1843,  he  insti- 
tuted a  suit  against  the  bank  on  these  notes,  by  attaching  the  judg- 
ments the  bank  had  recovered  against  Groves,  (and  also 
judgments  against  other  persons.)  The  suit  was  *  prose-  [  *  495  ] 
cuted  in  the  district  court  of  the  parish  of  Madison,  in 
Louisiana.  To  this  proceeding  the  present  complainants,  Ingra- 
ham and  Read,  as  assignees  of  the  bank,  intervened  and  set  up 
their  title  by  the  assignment  of  the  judgments,  for  the  purpose  of 
defeating  the  attachment  of  Marshall,  and  of  having  their  claim  as 
trustees  established  as  the  better  title.  Marshall  responded  to  this 
allegation  of  the  interveners,  that  the  deed  of  assignment  was  void: 
first,  because  it  was  contrary  to  the  express  law  of  Mississippi,  pro- 
hibiting such  assignments;  and  secondly,  that  it  was  void,  because 
it  was  made  for  the  purpose  of  defrauding  a  portion  of  the  bank's 
creditors,  and  in  order  to  favor  others.  The  parties  really  contest- 
ing were  Marshall  and  the  interveners.  They  went  to  trial  before 
a  jury  on  the  law  and  facts.  The  verdict  found,  first,  that  the 
debt  was  due  to  Marshall  from  the  bank  ;  and,  secondly,  (says  the 
record,)  '*  we  of  the  jury  find  the  interveners  in  the  case  have 
established  no  evidence  of  their  claim  to  the  property,  as  set  forth 
in  the  petition." 

The  judgment  recites  that  the  verdict  was  in  favor  of  the  plain- 
tifl^,  Marshall,  and  against  the  defendants  and  intervenors;  declares 
the  amount  due  to  the  plaintiflf;  adjudges  a  preference  and  privilege 
upon  the  property,  rights,  and  credits  attached;  orders  them  to  be 
sold,  according  to  law,  to  satisfy  the  plaintiff's  judgment.  ''And 
it  is  further  ordered  and  decreed,  that  the  demand  of  the  intervenors 
be  rejected  with  costs." 

This  judgment  was  affirmed  in  the  supreme  court  of  Louisiana  on 
appeal,  prosecuted  on  the  part  of  the  bank  and  the  intervenors. 
The  judgment  as  affirmed  was  duly  entered  in  the  district  court, 
which  proceeded  to  execute  the  same. 

The  bill  seems  to  have  been  founded  on  the  supposition  that  the 
intervention  was  rejected,  and  the  intervenors  nonsuited  in  the 
district  court;  and  that  therefore  they  were  not  concluded,  and  at 
liberty  to  pursue  their  claim  on  the  deed  of  assignment  made  to 
them  by  the  Grand  Gulf  bank. 

The  assumption  that  the  intervenors  were  nonsuited  in  the  State 
court  is  founded  on  a  supposed  record  furnished  to  the  complain- 
ants by  the  clerk  of  the  district  court,  which  probably  might  bear 
this  construction ;  but  it  appears  that  no  such  record  exists  in  that 
court,  and  that  a  copy  of  a  memorandum^  kept  in  a  book  to  refresh 
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the  memory  of  the  clerk  from  which  the  record  sigaed.by  the  judge 
was  made,  is  the  writing  relied  on.  The  memorandum  has  no  value 
in  this  cause.  The  judgment  above  recited  defeated  the  assignment 
set  up  by  the  complainants  in  their  petition  of  intervention,  and 
in  terms  bound  the  property  attached;  nor  could  a  court  of  the 
United  States,  in  a  suit  by  bill  in  equity,  call  in  question 
[  *  496  ]  the  informalities,  if  *  any  exist,  that  may  have  occurred 
in  executing  the  judgment  of  the  State  court.  It  was  the 
duty  of  that  court  to  correct  any  misconduct  or  mistake  on  the  part 
of  the  sheriff  in  conducting  the  sale  of  the  judgments,  had  com- 
plaint been  made  in  time  and  proper  form. 

We  concur  with  the  circuit  court,  that  the  bill  must  be  dismissed, 
and  so  order. 


John  Sigbbson,  Plaintiff  in  Error,  v.  Edward  Mathews. 

/  20  H.  496. 

Negotiable  Paper — Parol  Promise  to  Pay. 

1.  WheD  an  endorser  of  negotiable  paper,  before  its  maturity,  promises  the  holder  to 
pay  it,  he  is  liable  without  demand  and  notice  at  maturity. 

2.  So  a  promise  to  pay,  made  after  maturity,  with  the  knowledge  that  payment  had 
not  been  demanded  of  the  principal  when  the  paper  came  due,  is  a  valid  promise. 

This  is  a  writ  of  error  to  the  circuit  court  for  the  district  of  Mis- 
souri^ and  the  case  is  well  stated  in  the  opinion. 

Mr.  Gushing  and  Mr.  Grillett,  for  plaintiff  in  error. 

Mr.  Blairy  for  defendant. 

[  *  498  ]  *  Mr.  Justice  McLean  delivered  the  opinion  of  the  court. 
This  is  a  writ  of  error  to  the  circuit  court  for  the  dis- 
trict of  Missouri. 

An  action  was  brought  by  Mathews  against  John  Sigerson,  as 
endorser  on  a  note  of  James  Sigerson,  now  deceased,  dated  the  10th 
of  March,  1852,  for  the  payment  of  the  sum  of  two  thousand  dollars, 
two  years  after  date,  at  the  Bank  of  the  State  of  Mis.souri,  with 
interest  from  the  date. 

It  was  proved  on  the  trial  that,  in  1851,  Mathews  advanced 
largely  to  John  Sigerson  on  some  transactions  in  pork,  whereby 
Sigerson  became  indebted  to  him  in  the  sum  of  two  thousand  dol- 
lars; that  Sigerson  wanted  two  years'  time,  on  which  Mathews 
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required  a  mortigage  on  real  estate  as  security ;  but  Sigerson  offered 
to  give  the  note  of  his  brother  James,  endorsed  by  himself, 
instead  of  the  mortgage ;  and  he  *  represented  that  his  [  *  499  ] 
brother  James  was  the  owner  of  a  valuable  real  estate 
near  St.  Louis;  which  offer  was  accepted,  and  the  note  was  given. 

Some  time  in  the  fall  of  1852,  Joseph  E.  Elder,  a  witness,  received 
the  note  from  Mathews  for  collection,  soon  after  the  death  of  James 
Sigerson,  and  before  the  note  became  due.  Witness  called  on  John 
Sigerson,  and  asked  him  if  he  should  have  the  note  protested  against 
the  estate  of  James  Sigerson.  He  replied,  that  the  witness  need 
not  do  so,  and  that  the  note  should  be  paid  at  maturity.  The  wit- 
ness then  placed  the  note  in  his  portfolio,  where  it  remained  until 
after  due.  Afler  it  was  due,  witness  called  on  John  Sigerson,  and 
informed  him  that  he  had  neglected  to  put  the  note  in  bank  for 
collection,  and  asked  him  what  he  was  going  to  do;  he  said  he 
would  see  witness  in  a  few  days,  and  arrange  it.  Afterwards  Sig- 
serson  said  to  the  witness  that  he  did  not  consider  himself  liable  as 
endorser,  as  the  note  had  not  been  protested. 

In  February,  1852,  John  Sigerson  sold  his  interest  in  the  farm 
near  St.  Louis,  which  was  one-half  of  it,  and  which  contained  about 
one  thousand  acres,  to  James  Sigerson,  who  was  to  pay  off  the 
encumbrances  on  the  land,  which  amounted  to  about  sixteen  thou- 
sand dollars.  James  executed  twenty  notes  for  two  thousand  dol- 
lars each,  payable  in  six,  twelve,  and  eighteen  months;  and  John 
Sigerson  made  him  a  deed.  In  July,  1852,  James  reconveyed  the 
land  to  John,  and  the  bargain  was  rescinded.  This  wati  done 
because  James  had  not  fulfilled  his  contract.  Nineteen  of  the  notes 
were  given  up,  but  the  note  now  in  suit  was  not  surrendered,  and 
for  which  the  account  of  James  was  credited  on  the  books  of  John. 
James,  on  his  decease,  left  no  property. 

On  the  above  facts  the  court  charged  the  jury,  *'if  they  believe, 
from  the  evidence,  that,  before  the  maturity  of  the  note,  in  conver- 
sation with  the  agent  of  the  plaintiff,  the  defendant  dispensed  with 
a  presentation  of  the  note  and  demand  of  payment,  and  promised  to 
pay  it  or  provide  for  its  payment  at  maturity,  he  cannot  now  set  up 
a  defense  to  this  suit,  that  the  note  was  not  presented  for  payment, 
and  demand  made  therefor,  when  it  was  due,  and  that  no  notice 
of  its  dishonor  was  given." 

That,  "if,  after  the  maturity  of  the  note,  the  defendant  prom- 
ised the  plaintiff  or  his  agent  to  pay  the  same,  having  at  the  time 
of  making  said  promise  knowledge  of  the  fact  that  the  note  had  not 
been  presented  for  payment,  and  that  no  demand  had  been  made 
therefor,  or  notice  of  non-payment  given,  the  defendant  cannot 
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now  set  up,  as  a  defense  to  said  note,  a  want  of  such  demand  or 

notice." 
[  *  500  ]       *  <<  If  the  defendant  dispensed  neither  with  the  present- 
ation of  the  note  and  notice,  nor  promised  to  pay  the  same, 
having  knowledge  as  ahove  stated,  the  plaintiff  cannot  recover." 

Exception  was  taken  to  these  instructions. 

Certain  instructions  were  asked  by  the  defendant,  which  were 
refused;  but  it  is  unnecessary  to  state  them,  as  they  are  substan- 
tially embraced  in  those  given  by  the  court. 

As  there  was  no  formal  demand  of  payment,  nor  protest  for  non- 
payment and  notice,  those  requisites  must  have  been  waived  by  the 
defendant,  to  make  him  responsible  as  endorser;  and  to  this  effect 
were  the  instructions  of  the  court ;  and  we  think  the  testimony  not 
only  authorized  the  instructions  given,  but  also  the  verdict  rendered 
by  the  jury.  Before  the  note  was  due,  the  defendant  said  to  Elder, 
the  agent  of  Mathews,  and  who  held  the  note,  that  he  need  not 
take  steps  to  collect  it  from  the  estate  of  his  brother  James,  as  it 
should  be  paid  at  maturity.  This  was  an  assurance  which  could 
not  be  mistaken,  and  it  was  relied  on  by  the  agent.  He  placed  the 
note  in  his  portfolio,  where  it  remained  until  after  it  became  due. 
After  this,  the  agent  called  on  the  defendant,  and  informed  him 
that  he  had  neglected  to  take  measures  for  the  collection  of  the 
note,  and  asked  him  what  he  was  going  to  do;  he  answered,  that, 
in  a  few  days  he  would  see  the  witness,  and  arrange  it.  This  was 
an  unconditional  promise  to  pay  the  note,  which  no  one  could  mis- 
understand, and  which  he  could  not  repudiate  at  any  subsequent 
period. 

A  promise  by  an  endorser  to  pay  a  note  or  bill,  dispenses  with  the 
necessity  of  proving  a  demand  on  the  maker  or  drawer,  or  notice  to 
himself.  (Pierson  v.  Hooker,  3  Johns.  68;  Hopkins  v,  Liswell,  12 
Mass.  Rep.  52.)  Where  the  drawer  of  a  protested  bill,  on  being 
applied  to  for  payment  on  behalf  of  the  holder,  acknowledged  the 
debt  to  be  due,  and  promised  to  pay  it,  saying  nothing  about 
notice,  it  was  held,  that  the  holder  was  not  bound  to  prove  notice 
on  the  trial.  (Walker  v,  Laverty,  6  Manf.  487.)  An  uncondi- 
tional promise  by  the  endorser  of  a  bill  to  pay  it,  or  an  acknowl- 
edgment of  his  liability,  and  knowledge  of  his  discharge  by  the 
laches  of  the  holder,  will  amount  to  an  implied  waiver  of  due  notice 
of  a  demand  of  the  drawee,  acceptor,  or  maker.  (Thornton  t;. 
Wynn,  12  Wheat.  183;  Bank  of  Georgetown  v,  Magruder,  7  Pet. 
287.)  We  think  the  instructions  of  the  court  were  correct,  and 
that,  consequently,  the  judgment  must  be  affirmed,  with  costs. 
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James  Marks,  PlaiDtiff  in  Error,  v,  Michabl  Dickson  and  Elizabisih 

M.  Dickson. 

20  H.  601. 

PbE-EMPTION — ASSIONMENT  OF  OeBTIFIOATE. 

1.  Under  the  acts  of  congress  concerning  pre-emption  of  1830,  (4  Statutes,  420.)  as 
amended  January,  1832,  (4  Statutes,  496.)  and  revived  June,  1834,  (4  Statutes,  676,)  a 
pre-emptor  could  assign  his  certificate  of  preemption  and  location  after  entry  at  the 
land  office. 

2.  Assignments  of  floats  made  before  such  entry  were  void;  but  a  power  to  assign, 
though  made  before  the  location,  would  support  an  assignment  under  it  made  after 
location. 

This  is  a  writ  of  error  to  the  supreme  court  of  Louisiana.  The 
case  is  fully  stated  in  the  opinion. 

Mr.  Benjamiuy  for  plaintiff  in  error. 

Mr,  Taylor,  for  defendants. 

[  *  504  ]  *  Mr.  Justice  Catron  delivered  the  opinion  of  the  court. 
This  cause  is  brought  here  by  a  writ  of  error  to  the 
supreme  court  of  Louisiana,  which,  by  its  judgment,  construed  the 
acts  of  congress  of  1830,  1832,  and  1834,  securing  pre-emption 
rights  to  actual  settlers  on  the  public  lands. 

The  facts  giving  rise  to  the  questions  decided  are  these:  John 
Butler  and  Elkin  T.  Jones  resided  on  the  same  quarter  section  of 
land,  lying  in  the  parish  of  Claiborne,  Louisiana;  and  having  duly 
proved  their  residence  on  the  land,  as  required  by  the  acts  of  con- 
gress, were  allowed  to  purchase  jointly  at  the  proper  land  office 
the  quarter  section  on  which  they  resided. 

Bifing  entitled  to  additional  land,  Jones  and  Butler  obtained  a 
certificate,  known  as  a  float,  authorizing  them  to  enter  a  quarter 
section.  Butler  sold  his  float  to  Murrill  in  1837;  Murrill  sold  to 
Wood  in  1838,  and  Wood  sold  to  Dickson  in  1839.  The  land  was 
located  in  August,  1840,  in  Butler's  name,  by  Bullard,  who  held  a 
power  from  Butler  to  locate  and  sell  it. 

And  in  November,  1840,  Butler,  by  his  attorney  in  fact,  Bullard, 
conveyed  to  William  Dickson.  In  April,  1843,  a  joint  patent 
i.s.sucd  in  favor  of  Butler  and  Jones  for  the  quarter  section.  In 
1851,  Butler  again  sold  his  undivided  moiety  of  the  land  to  James 
Marks,  and  conveyed  to  him  in  due  form.  The  supreme  court  of 
Louisiana  held,  that  the  assignment  made  in  August,  1840,  to 
William  Dickson,  was  lawfully  made,  and  that  Marks  had  no 
equity  to  sustain  his  petition,  in  which  he  demanded  partition  and 
possession.     His  petition  was  dismissed  in  the  State  courts. 
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If  the  assignment  of  the  entry  to  Dickson  was  valid,  then  the 
judgment  below  must  be  affirmed ;  on  the  other  hand,  if  the  assign- 
ment made  by  Bullard,  as  Butler's  attorney  in  fact,  was  made  in 
violation  of  the  acts  of  congress^  then  it  cannot  be  set  up  as  a  defense 
against  the  deed  made  to  Marks  in  1851.  This  is  the  only  question 
that  can  be  revised  here  on  this  writ  of  error  to  the  proceeding  in 
the  supreme  court  of  Louisiana.  Its  decision  depends  on  the  true 
meaning  of  the  acts  of  congress  referred  to. 

The  act  of  1830  (sec.  3)  provides  that  all  assignments 

[  *  505  ]  and  *  transfers  of  the  right  of  pre-emption  given  by  that 

act,  prior  to  issuing  of  the  patent,  shall  be  null  and  void. 

In  1832  a  supplementary  act  was  passed,  which  recites  the  act  of 
1830,  and  declares  that  all  persons  who  have  purchased  under  the 
act  may  assign  and  transfer  their  certificates  of  purchase,  or  final  re- 
ceipts, anything  in  the  act  of  1830  to  the  contrary  notwithstanding. 

The  act  of  June  19, 1834,  revived  the  act  of  1830,  and  continued 
it  in  force  for  two  years  without  referring  to  the  act  of  1832.  If 
this  act  was  made  part  of  that  of  1830,  then  the  revival  of  the 
latter  carried  with  it  no  incapacity  in  the  pre-emptor  to  assign  his 
certificate  of  purchase. 

A  difficulty  arose  in  the  general  land  office,  as  to  the  effect  of  the 
revival  of  the  act  of  1830  by  the  act  of  1834;  and  whether  the  act 
of  1830,  as  revived,  included  the  provision  of  the  act  of  1832.  The 
commissioner  referred  the  matter  to  the  secretary  of  the  treasury 
for  his  decision  ;  and  this  officer  presented  the  question  to  the  attor- 
ney general  for  his  official  opinion,  who  decided  that  the  acts  of 
1830  and  1832  stood  together  as  one  provision;  and  being  revived 
by  the  act  of  1834,  the  intention  of  congress  was  to  confer  on  the 
purchaser  the  power  to  sell  before  the  patent  issued. 

This  opinion  was  given  in  March,  1835,  and  has  been  followed  at 
the  general  land  office  ever  since  ;  and  as  Butler's  claim  originated 
under  the  act  of  1834,  it  was  governed  at  the  land  office  by  that 
decision. 

We  think  the  construction  then  given  was,  in  effect,  the  true 
one.  Before  the  prohibition  was  made  by  the  act  of  1830,  the  pur- 
chaser, when  he  had  obtained  his  final  certificate,  acquired  with  it 
a  right  to  sell  the  land  he  had  purchased  in  all  cases,  nor  has  that 
right  ever  been  questioned  by  congress,  where  entries  ha<l  been 
made  in  the  ordinary  operations  of  the  land  office ;  so  that  the  act 
of  1832  repealed  the  prohibition  imposed  on  those  having  a  pre- 
emption, and  placed  those  who  purchased  under  it  on  the  footing  of 
other  purchasers. 

The  act  of  1832  provided  that  patents  might  issue  to  assignees; 
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but  this  provision  does  not  affect  the  present  case,  as  the  transfer  of 
the  entry  was  valid,  and  bound  Butler  from  its  date,  and  vested  his 
equitable  title  in  Dickson  and  his  heirs,  which  was  not  defeated  by 
the  patent.  Such  would  have  been  the  rights  of  the  parties,  had 
the  prohibitory  clause  not  been  passed,  and  so  their  rights  stood 
after  its  repeal. 

The  object  of  the  legislature  is  manifest.  It  was  intended  to 
prevent  speculation  by  dealings  for  rights  of  preference  before  the 
public  lands  were  in  the  market.  The  speculator  acquired 
power  over  choice  spots,  by  procuring  occupants  *  to  seat  [  *  506  ] 
themselves  on  them,  and  who  abandoned  them  as  soon  as 
the  land  was  entered  under  their  pre-emption  rights,  and  the  specu- 
lation accomplished.  Nothing  could  be  more  easily  done  than  this, 
if  contracts  of  this  description  could  be  enforced.  The  act  of  1830, 
however,  proved  to  be  of  little  avail ;  and  then  came  the  act  of 
1838,  (5  Stat.  251,)  which  compelled  the  pre-emptor  to  swear  that 
he  had  not  made  an  agreement  by  which  the  title  might  inure  to 
the  benefit  of  any  one  except  himself,  or  that  he  would  transfer  it 
to  another  at  any  subsequent  time.  This  was  preliminary  to  the 
allowing  of  his  entry,  and  discloses  the  policy  of  congress,  but  it 
has  no  application  in  this  cause,  as  this  claim  was  founded  on  the 
act  of  1834. 

The  contract  preceding  the  entry  made  by  Butler  with  Murrill 
was  merely  void  ;  and  so  were  the  agreements  of  Wood  and  Dick- 
son for  the  float  before  its  location.  But  after  the  land  was  entered 
by  Butler,  he  had  power  to  affirm  his  contract  of  sale  at  his  option, 
by  conveying  the  land,  and  which  sale  boutid  Butler,  and  concludes 
Marks. 

We  order  that  the  judgment  of  the  supreme  court  of  Louisiana 
be  affirmed,  with  costs. 


Francis  Seldbn,  Appellant,  v.  Lawrence  Mtbrs  and  others. 

20  H.  506. 

Equity — Fraud. 

Where  an  ignoraat  and  nnlettered  man  seeks  to  get  rid  of  a  note  and  mortgage,  oa 
the  ground  that  they  were  procured  hy  fraad,  and  he  did  not  understand  them,  he 
cannot  prove  a  different  contract  by  parol,  if  it  appears  that  the  papers  he  signed 
were  read  and  truly  explained  to  him. 

Appeal  from  the  circuit  court  for  the  District  of  Columbia. 
The  case  turns  altogether  on  the  evidence,  and  it  is  fully  stated 
in  the  opinion. 
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Mr,  Cox  and  Mr,  Webb,  for  appellant. 
Mr,  Bradley^  for  appellees. 


[  *  507  ]       *Mr.  Chief  Justice  Taney  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  the  circuit  court  for  the  District  of  Colum- 
bia. 

It  appears  that  the  appellant,  for  some  years  before  the  execution 
of  the  instruments  hereinafter  mentioned,  kept  a  restaurant  in  the 
city  of  Washington,  and  had  considerable  dealings  with  Lawrence 
Myers  &  Company,  who  are  merchants  in  New  York,  and  who, 
from  time  to  time,  had  supplied  him  with  liquors  for  the  use  of  his 
restaurant.  On  the  31st  of  December,  1846,  the  appellant  gave 
his  promissory  note  for  $1,246.68  to  Lawrence  Myers  &  Company, 
payable  with  interest  on  the  Ist  of  January,  1849,  for  value  re- 
ceived ;  and  on  the  same  day  he  executed  a  deed  to  Walter  Lenox, 
of  the  city  of  Washington,  which  recites  that  he  is  indebted  to 
Lawrence  Myers  and  Philip  Pike,  of  the  city  of  New  York,  trad- 
ing under  the  name  of  Lawrence  Myers  &  Company,  in  the  sum  of 
$1,246.68,  for  which  sum  they  held  his  promissory  note,  dated  the 
3 Ist  of  December,  1846,  drawn  to  the  order  of  the  said  Lawrence 
Myers  &  Company,  payable  on  the  1st  of  January,  1849,  and  that 
the  appellant  was  desirous  to  secure  the  payment  of  the  said  debt, 
and  all  interests  and  costs  that  may  accrue  thereon  ;  and  then  pro- 
ceeds to  convey  certain  real  property  in  the  city  of  Washington  to 
the  said  Lenox,  in  trust;  that  in  ease  the  appellant  should  fail  to 
))ay  the  said  debt,  or  any  part  thereof,  or  any  proper  costs  or  charges 
that  may  accrue  thereon,  then,  at  the  request  of  the  holders  of  the 
note,  due  and  unpaid,  to  sell  the  said  premises,  (or  such  part  thereof 
as  the  trustee  may  deem  necessary  to  pay  so  much  of  the  debt  as 
shall  be  then  unpaid,)  in  such  manner,  after  such  notice,  at  such 
time  and  place,  and  upon  such  terms  and  conditions,  as  the  trustee 
shall  deem  most  convenient  for  the  interest  of  all  concerned,  and 
convey  the  same  in  fee  simple  to  the  purchaser. 

This  deed  was  duly  acknowledged  by  Selden,  according  to  law, 
before  two  justices  of  the  peace  for  the  county  of  Washington,  and 
recorded  among. the  land  records  of  the  county. 

Some  years  ai'ter  the  expiration  of  the  credit  mentioned  in  these 
instruments — that  is  to  say,  in  1853 — the  trustee,  at  the  request  of 
Lawrence  Myers  &  Company,  advertised  the  premises  to  be  sold  on 
the  18th  of  July  in  that  year;  and  thereupon  Selden  filed  this  bill 
to  obtain  an  injunction  to  stay  the  sale. 

The  bill  states,  that  in  1846  the  appellant  had  a  settlement  of 
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accounts  with  Lawrence  Myers  &  Company  ;  and  after  the 
*  settlement,  Myers,  in  order  to  enable  him  to  carry  on  his  [  *  508  ] 
business,  agreed  that  the  company  would  make  advances  to 
him  from  time  to  time  in  goods  or  money,  as  he  should  need  them, 
provided  he  would  give  them,  his  note  for  $1,246.68,  payable  on  the 
Ist  of  January,  1849;  that  he  accepted  the  proposition,  and  there- 
upon executed  the  promissory  note  above  mentioned;  and  after- 
wards, at  the  request  of  Myers,  executed  the  deed  of  trust  to 
Lenox.  ^ 

The  bill  further  charges,  that  it  was  the  distinct  understanding 
of  the  parties  that  advances  should  be  made  to  the  amount  set  forth 
in  the  note ;  but  that  onlv  a  small  advance  of  about  two  hundred 
dollars  had  afterwards  been  made,  and  that  sum  diminished  by 
sundry  payments  made  by  appellant;  that  the  property  conveyed 
by  him  in  trust  was  of  much  greater  value  than  the  amount  of  the 
note;  that  he  can  neither  read  nor  write;  and  when  he  executed 
the  deed,  did  not  know  that  the  whole  of  said  property  was  in- 
cluded, and  was  under  the  impression  that  it  conveyed  only  a  por- 
tion of  it. 

The  bill  further  charges,  that  Lawrence  Myers  &  Com{)any  per- 
suaded him  to'execute  the  deed  with  the  intention  to  defraud  him, 
and  since  its  execution  had  refused  to  make  advances  to  him  in 
money  or  goods ;  that  the  west  half  of  the  lot  conveyed  in  trust 
was  advertised  for  sale  by  the  trustee,  and  if  the  sale  was  allowed 
to  proceed  he  would  be  injured  and  defrauded. 

The  members  of  the  firm  of  Lawrence  Myers  &  Company,  and 
Lenox,  the  trustee,  and  McGuire,  the  auctioneer,  were  made  parties 
defendants  to  the  bill. 

The  answer  of  Lawrence  Myers,  who  answers  separately,  denies 
that  the  note  was  given  for  the  purpose  stated  in  the  bill,  and  states 
that  it  was  given  upon  a  settlement  of  accounts  for  goods  before  that 
time  sold  to  the  appellant,  and  for  the  amount  which  the  appellant 
acknowledged  to  be  then  due ;  that  the  deed  was  executed  volun- 
tarily, and  with  filll  knowledge  of  its  contents,  and  after  it  had 
been  read  and  explained  to  him,  and  denies  all  fraud  charged  in 
the  bill. 

The  respondent  also  denies  that  the  property  conveyed  was  more 
than  sufficient  to  pay  the  debt;  that  the  east  half  of  It  had  been 
previously  mortgaged,  and  had  since  been  sold  to  pay  that  debt, 
and  the  remaining  half  is  not  more  than  sufficient  to  pay  the  debt 
due  to  the  defendant.  He  admits  that  the  appellant  is  entitled  to 
a  credit  of  lUg.TO,  with  interest  from  the  11th  of  September,  1845, 
on  account  of  so  much  money  received  on  a  note  of  a  certain  Wil- 
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Ham  Walker,  assigned  by  the  appellant  to  Lawrence  Myers  & 
Company. 

The  answer  of  Philip  Pike,  the  other  partner  in  the 
[*509]  firm,  is  *  substantially  the  same  with  that  of  Myers,  as 
far  as  he  has  knowledge.     But  he  was  not  in  Washington 
when  the  note  was  taken  and  the  conveyance  made,  and  had  there- 
fore no  personal  knowledge  of  that  transaction. 

And  the  answer  of  Lenox,  the  trustee,  states  that  he  prepared 
the  deed,  at  the  request  and  according  to  the  instructions  of  Law- 
rence Myers ;  that  Selden  and  Myers  met  together  at  his  oflSce,  on 
or  about  the  day  of  the  date  of  the  deed ;  that  he  laid  the  note  and 
deed  before  the  parties ;  that  he  cannot  charge  his  memory  that 
the  entire  deed,  word  for  word,  was  read  to  the  parties,  but  avers 
that  the  description  of  the  property  conveyed,  and  the  nature  and 
purport  of  the  deed,  were  made  known  and  explained  to  each  of  the 
parties,  and  so  much  read  as  was  necessary  for  that  purpose  ;  that 
the  transaction  was  the  subject  of  conversation  between  the  parties 
in  his  presence ;  and  that  Selden  showed  a  clear  knowledge  of  its 
character  and  purpose,  and  that  it  was  declared  by  both  parties 
that  it  was  a  settlement  between  them  of  past  dealings  and  ac- 
counts ;  and  that  the  note  and  deed  were  prepared  by  him,  and 
strictly  conformed  to  the  views  of  both  parties,  as  made  known  to 
him  by  each  of  them.  They  were  not  signed  in  his  presence,  but 
taken  away  by  Myers,  in  company  with  Selden.  And  he  denies  all 
fraud  and  deceit  charged  in  the  bill. 

Testimony  was  taken  on  both  sides.  On  the  part  of  Selden  sev- 
eral witnesses  were  examined,  who  state  that,  from  conversations 
between  Selden  and  Myers,  at  which  they  were  present,  about  the 
time  when  the  note  and  deed  were  executed,  or  shortly  before  the 
advertisement  for  the  sale,  they  understood  that  Selden  owed  noth- 
ing to  Myers  &  Company  when  they  were  given,  and  that  they 
were  intended  to  secure  future  supplies  which  Myers  &  Company 
were  to  furnish.  But  none  of  these  witnesses  were  present  when 
they  were  executed,  and  none  of  them  know  whether  they  were  or 
were  not  read  and  explained  to  the  parties  before  they  were  signed. 
And,  certainly,  parol  testimony  is  altogether  inadmissible  to  show 
that  the  contract  was  different  from  the  one  reduced  to  writing, 
unless  it  cail  also  be  shown  that  the  party  was  fraudulently  deceived 
and  misled  as  to  the  contents  of  the  written  instruments. 

It  is  true  that  Selden  is  an  unlettered  man,  and  can  neither  read 
nor  write.  He  makes  his  mark  to  the  instruments  he  executed; 
and,  dealing  with  such  a  person^  it  is  incumbent  on  Myers  &  Com- 
pany to  show,  past  doubt,  that  he  folly  understood  the  object  and 
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import  of  the  writings  upon  which  they  are  proceeding  to  charge 
him ;  and  if  they  had  failed  to  do  so,  the  above-mentioned 
testimony  oflfered  hy  the  appellant,  as  to  *  the  state  of  the  [  *  510  ] 
accounts  between  them  at  the  time,  would  have  furnished 
strong  grounds  for  inferring  that  he  had  been  deceived,  and  had 
not  understood  the  meaning  of  the  written  instruments  he  signed. 
But  the  testimony  oflTcred  by  Myers  &  Company  is  conclusive  on 
this  point.  Lenox,  who  was  necessarily  made  a  defendant  in  these 
proceedings,  was,  by  consent  of  parties,  examined  as  a  witness  on 
the  part  of  Myers  &  Company,  and  in  his  testimony  he  confirms 
the  statement  made  in  his  answer  in  every  particular.  He  proves 
that  the  parties  were  together  at  his  oflSce ;  that  they  talked  of 
their  accounts  while  there,  and  that  Selden  admitted  that  the  bal- 
ance due  from  him  at  that  time  to  Myers  &  Company  was  the 
amount  for  which  the  note  was  given.  He  says,  *'I  read  so  much 
of  it  (the  deed)  to  the  parties  as  explained  its  object,  the  amount 
of  the  note,  and  the  description  of  the  property,  and  the  purposes; 
and  it  was  admitted  by  both  parties  that  it  was  right,  and  received 
from  me  as  such  by  them  together,  and  they  left  my  office  for  the 
purpose  of  executing  it."  The  testimony  of  this  witness  is  not 
impeached,  nor  his  statement  of  facts  contradicted  by  any  witness 
for  the  appellant,  and  is  therefore  a  decisive  answer  to  the  allega- 
tions in  the  bill  of  the  appellant. 

Nor  is  there  any  ground  for  supposing  that  Selden,  in  his  igno- 
rance of  accounts,  was  deceived  or  imposed  upon  as  to  the  balance 
actually  due.  The  accounts  of  the  dealings  between  the  parties 
up  to  that  time  have  been  prodvced  by  Myers  &  Company,  and 
proved  to  be  correct  by  the  clerks  who  were  at  that  time  in  their 
employment,  and  whose  duty  it  was  to  keep  them ;  and  these  ac- 
counts show  that  the  balance  then  due  was  the  amount  for  which 
the  note  was  taken. 

In  this  view  of  the  subject,  it  is  unnecessary  to  examine  particu- 
larly the  testimony  of  the  diflferent  witnesses  produced  by  the  com- 
plainant. They  no  doubt  speak  to  the  best  of  their  recollections ; 
but  every  one  knows  how  liable  a  party  is  to  be  led  into  mistakes 
who  hears  casual  conversations  about  accounts  in  which  he  has  no 
interest,  and  how  liable  they  are  to  be  mistaken,  when  some  years 
have  elapsed,  both  as  to  the  particular  time  when  the  conversation 
took  place  and  the  precise  language  used  by  the  speaker.  And 
the  strong  probability  is,  that  the  conversations  of  which  they 
speak,  and  in  which  they  understood  Myers  to  admit  that  he  had 
been  paid,  related  to  the  small  transactions  which  took  place  after 
these  instruments  were  executed ;  for  it  appears  that  liquors  were 
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supplied  by  Myers  &  Company  after  this  settlement,  and  for  which 
Belden  made  some  payments;  and  this  account,  it  appears,  was  not 
adjusted  and  balanced  when  the  property  was  ftdvertised  for  sale, 
and  there  was  some  controversy  about  it.  The  deposi- 
[  *  511  ]  *tions  of  these  witnesses  were  taken  many  years  after  the 
instruments  of  writing  were  executed,  and  after  these  con- 
versations are  supposed  to  have  passed,  and  the  accuracy  of  their 
recollection  in  such  a  matter  can  hardly  be  relied  on  as  to  time  or 
language;  and  they,  as  well  as  Selden,  who  is  an  unlettered  man, 
and  incapable  of  keeping  accounts,  and  who  does  not  appear  to 
have  had  any  regular  books  kept  by  a  clerk,  would  most  likely 
have  but  a  confused  recollection  of  these  conversations,  and  might, 
without  any  evil  intention,  confound  what  had  been  said  in  rela- 
tion to  dealings  subsequent  to  the  note  with  conversations  which 
passed  at  the  time  it  was  executed. 

And  this  view  of  the  subject  is  strengthened  by  the  fact,  that 
although  Selden  states  in  his  bill  that  he  had  a  settlement  with  the 
company  of  all  accounts  at  that  time  standing  unsettled  between 
him  and  the  firm,  he  does  not  state  that  nothing  was  found  due 
from  him  on  that  settlement,  nor  does  he  say  that  the  balance  against 
him,  if  any,  was  paid.  His  statement  of  a  settlement  is  no  doubt 
true;  but  it  is  evident  from  the  testimony  that,  upon  that  settle- 
ment, the  sum  claimed  by  Lawrence  Myers  &  Company  was  found 
to  be  due,  and  the  note  and  deed  given  to  secure  it. 

We  see  no  reason,. therefore,  for  disturbing  the  decision  of  the 
circuit  court  dismissing  the  bill ;  and  the  decree  must  be  affirmed 
with  costs. 


John  N.  Ahl,  Appellant,  v,  BosweUj  B.  Johnson. 

20  H.  611. 

Sfeoifio  Febformaboe — Where  Time  is  of  the  Essehob  of  the  Contraot. 

Where  a  vendee  makes  partial  paymeQts  od  bis  coDtract,  and  has  entered  into  poesessioa 
of  the  land  sold,  and  made  improvements  on  it,  he  is  entitled  to  a  specific  perform- 
-  ance,  thoagh  the  fall  sum  was  not  paid  within  the  time  mentioned  in  the  contract, 
where  there  is  nothing  to  show  that  time  was  of  the  essence  of  the  contract. 

Appbal  from  the  supreme  court  of  the  territory  of  Minnesota. 
•  The  case  is  very  fully  stated  in  the  opinion. 

Mr,  Cooper,  for  appellant. 

Mr.  Bradl-ey,  for  appellee. 
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*  Mr.  Justice  Clifford  delivered  the  opinion  of  the  court.  [  *  512  ] 
This  is  an  appeal  from  the  supreme  court  of  the  territory 
of  Minnesota,  in  a  suit  in  chancery  to  compel  a  specific  performance 
of  a  written  contract  to  convey  a  certain  parcel  of  land  described 
in  the  bill  of  complaint,  and  situated  in  the  village  of  Stillwater, 
and  county  of  Washington,  in  that  territory.  The  bill  was  pre- 
sented to  the  district  judge  at  chambers,  in  the  first  place,  where 
an  order  was  passed  for  an  injunction,  and  it  was  then  duly  filed  in 
the  office  of  the  clerk  of  the  district  court,  and  on  the  same  day  the 
writ  of  injunction  was  issued,  returnable  to  the  district  court  at  the 
May  term  next  ensuing,  and  was  duly  served  on  the  respondent.  On 
the  29th  day  of  November,  1851,  the  respondent,  by  his  solicitors, 
filed  his  answer  to  the  bill  of  complaint,  and  on  the  30th  day  of 
June,  1852,  the  complainant  filed  the  general  replication,  and 
testimony  was  subsequently  taken  by  both  parties,  under  a  regular 
commission  issued  in  pursuance  of  the  order  of  the  court.  After 
the  testimony  was  taken,  the  temporary  injunction  was 
*  dissolved,  and  the  cause  was  set  down  for  hearing  on  the  [  *  513  ] 
6th  day  of  October,  1853,  upon  bill,  answer,  replication, 
and  proofs ;  and  after  the  hearing,  the  district  court  decided  in  favor 
of  the  complainant,  and  entered  a  final  decree  against  the  respond- 
ent for  a  specific  performance  of  the  agreement  set  forth  in  the  bill  of 
complaint.  An  appeal  was  taken  by  the  respondent  to  the  supreme 
court  of  the  territory,  and  the  supreme  court,  at  the  January  term, 
1856,  reversed  the  decree  of  the  district  court,  and  entered  a  final 
decree  against  the  complainant,  dismissing  the  bill,  with  costs; 
whereupon,  the  complainant  appealed  to  this  court. 

A  brief  statement  of  the  pleadings  will  be  sufficient  to  give  a  clear 
view  of  the  nature  of  the  controversy  between  the  parties  to  the 
suit.  On  the  part  of  the  complainant,  it  is  alleged  that  the  re- 
spondent, being  seized  in  fee  simple  of  the  parcel  of  land  described 
in  the  bill  of  complaint,  entered  into  a  treaty  with  the  complainant 
for  the  purchase  of  the  same  on  the  15th  day  of  June,  1850,  for  the 
price  of  one  hundred  and  ninety  dollars,  with  interest,  to  be  paid 
on  the  1st  day  of  May,  1851,  and  that  he  agreed  to  accept  that  sum 
for  the  consideration ;  and  that  an  agreement  in  writing  was  entered 
into  between  them  to  that  efiect,  and  the  bill  of  complaint  sets  forth 
the  agreement,  which  is  of  that  date,  and  is  signed  and  sealed  by 
the  parties.  By  that  agreement,  the  respondent  contracted  to  sell 
and  convey  the  premises  by  deed  of  warranty,  provided  the  com- 
plainant should  pay  him  the  sum  of  one  hundred  and  sixty-five 
dollars  on  the  1st  day  of  October  then  next,  or  the  sum  of  one  hun- 
dred  and  ninety  dollars  by  the  1st  day  of  May,  1851,  and  the  com- 


550         SUPREME  COURT  OF  THE  UNITED  STATES. 


Ahl  V.  JohnsoD. 


plainant  agreed  to  purchase  and  pay  for  the  premises  in  the  manner 
and  to  the  amount  specified.  They  also  thereby  mutually  agreed 
to  build  a  wharf  suitable  for  a  steamboat  landing — the  complainant 
on  the  land  contracted  for,  and  the  respondent  on  his  lot  adjoining 
— and  it  was  stipulated  between  them  that  either  party  was  to  be 
at  liberty  to  commence  the  building  of  the  wharf  on  his  own  lot, 
but  neither  was  to  be  obliged  to  continue  or  complete  it,  unless  the 
other  upon  notice  did  the  same  in  a  reasonable  time.  And  the 
complainant  further  alleges  that  the  respondent  delivered  up  the 
possession  of  the  premises  to  him  about  the  time  of  the  execution 
of  the  agreement,  and  that  he  has  ever  since  remained  in  the  occu- 
pation of  the  same ;  that  he  paid  the  respondent  sixty  dollars  on 
the  2d  day  of  July,  1850,  in  part  performance  of  the  agreement ; 
and  the  respondent,  on  the  7th  day  of  September,  1850,  endorsed 
on  the  agreement  thirty  dollars  and  thirty-three  cents  more,  in 

part  performance  of  the  same,  being  the  amount  awarded 
[  *  514  ]  to  him  as  damages  under  a  reference  between  the  *  parties 

of  a  claim  he  presented  against  the  respondent  on  account 
of  a  misrepresentation  made  by  him,  at  the  time  of  the  execution 
of  the  agreement,  in  respect  to  the  western  boundary  of  the  land  ; 
and  that  since  he  entered  into  the  possession  of  the  premises,  under 
the  agreement,  he  has  laid  out  large  sums  of  money  upon  the  land, 
in  erecting  a  valuable  dwelling-house,  and  in  making  other  im- 
provements thereon  ;  and  that  he  has  tendered  to  the  respondent 
the  whole  sum  of  the  balance  of  the  purchase  money,  with  the  inter- 
est, and  has  always  been  ready  and  willing  to  perform  the  agree- 
ment on  his  part,  according  to  its  terms,  upon  having  a  proper 
title  made  out,  and  a  proper  conveyance  executed  to  him  of  the 
premises  therein  described ;  and  that  he  has  deman'ded  the  deed  of 
the  respondent,  and  he  had  hoped  that  he  would  specifically  per- 
form his  part  of  the  agreement,  as  in  justice  and  equity  he  ought 
to  do.  And  the  bill  of  complaint  charges  that  the  respondent, 
combining  and  confederating  with  persons  unknown,  refuses  to 
perform  his  part  of  the  agreement,  and  at  times  falsely  pretends 
that  he  is  entitled  to  more  than  the  sum  stipulated  between  the 
parties;  and  at  other  times,  that  the  complainant  had  not  per- 
formed his  part  of  the  agreement,  whereas  it  is  alleged  he  has 
performed  his  part  of  the  agreement,  and  that  the  respondent  is 
entitled  to  no  more  than  the  balance  due  and  unpaid  of  the  sum 
stipulated,  and  the  interest  thereon,  and  that  the  whole  of  that 
sum,  with  interest,  is  now  ready  and  unproductive  in  the  hands  of 
the  complainant;  and  that  he  is  seriously  embarrassed  and  injured 
by  reason  of  not  having  a  good  and  sufficient  title  to  the  premises, 
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which  is  contrary  to  equity ;  and  the  complainant  prays  for  dis- 
covery and  general  relief,  and  that  the  respondent  may  be  decreed 
specifically  to  perform  the  agreement  upon  being  paid  the  balance 
so  due,  with  interest,  and  for  an  injunction  to  restrain  the  respond- 
ent from  conveying,  transferring,  or  in  any  manner  disposing  of 
the  title  to  the  premises. 

The  answer  admits  that  the  fee  simple  title  was  in  the  respondent 
at  the  time  mentioned,  and  that  there  was  a  negotiation  between 
the  parties  respecting  the  purchase  and  sale  of  the  premises,  and 
that  the  agreement  was  made  and  exequted  at  the  time  it  bears 
date,  and  that  the  complainant  paid  the  sum  of  sixty  dollars,  as 
alleged  in  the  bill  of  complaint,  but  expressly  denies  that  the  re- 
spondent delivered  the  possession  of  the  same  to  the  complainant, 
or  that  he  ever  consented  to  his  taking  the  possession  in  any  man- 
ner, as  is  stated,  unless  he  should  pay  the  purchase-money,  with 
interest,  except  and  save  for  the  purpose  of  building  the  wharf; 
and  the  answer  also  denies  that  any  misrepresentation 
was  made  respecting  the  *  western  boundary  of  the  lot,  [  *  515  ] 
or  that  the  respondent  ever  admitted  that  he  made  it,  as 
is  charged  in  the  bill,  or  that  the  complainant  was  ever  injured  by 
any  representation  made  by  him  in  that  behalf,  though  the  answer 
admits  that  the  complainant  did  express  some  dissatisfaction  with 
that  boundary,  and  that  for  the  purpose  of  cultivating  and  sustain- 
ing friendly  relations  with  him,  as  a  citizen  and  neighbor,  in  the 
same  community  where  they  resided,  ho  did  agree  to  refer  the  mat- 
ter, whether  he  ought  to  make  any  deduction  from  the  price  agreed, 
and  that  the  referees  did  determine  that  he  should  deduct  the 
sum  of  thirty  dollars  and  thirty-three  cents  from  the  same ;  and 
he  further  admits,  that  the  complainant  has  made  improvements 
upon  the  premises  by  erecting  a  dwelling-house  thereon,  which  has 
greatly  enhanced  the  value  of  the  same,  but  he  denies  that  any 
improvements  were  ever  made  by  his  consent,  or  that  the  complain- 
ant had  any  right  to  make  them,  and  also  denies  every  allegation  in 
the  bill  that  the  complainant  was  ever  ready  and  willing  to  perform 
his  part  of  the  agreement,  or  that  he  has  performed  or  ever  offered  to 
perform  the  same.  On  the  contrary,  the  answer  avers  the  fact  to  be, 
that  at  the  time  the  purchase  money  became  due  and  payable,  he 
called  upon  the  complainant,  and  demanded  of  him  the  sum  due,  and 
told  him  he  was  ready  and  willing  to  execute  and  deliver  to  him  the 
deed,  upon  being  paid  the  balance  of  the  money,  which  he  refused  to 
pay,  alleging,  as  an  excuse,  that  he  had  not  the  means.  And  it  is  fur- 
ther averred,  that  the  respondent  at  difierent  times,  afterwards,  called 
upon  the  complainant,  and  informed  him  of  his  ability  and  readiness 
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to  deliver  the  deed  upon  being  so  paid,  and  urged  the  payment,  which 
was  refused  on  every  occasion  when  the  demand  was  made ;  and 
the  respondent  says  he  has  suflFered  great  pecuniary  embarrassment 
and  injury  in  his  business,  from  the  refusal  of  the  complainant  to 
perform  his  part  of  the  agreement.  He  admits,  however,  that  the 
solicitor  of  the  complainant,  on  or  about  the  first  day  of  Novem- 
ber, 1851,  did  demand  the  deed  of  him,  and  offered  to  pay  him 
a  sum  of  money  which  the  solicitor  informed  him  was  the  balance 
of  the  sum  of  one  hundred  and  ninety  dollars  and  interest  at  seven 
per  cent. ;  but  what  sum  of  money  was  so  offered  he  does  not  know, 
nor  whether  that  money  is  now  ready  in  the  hands  of  the  complain- 
ant and  unproductive,  but  he  does  not  believe  such  to  be  the  fact; 
and  he  denies  all  manner  of  fraud,  combination,  and  confederacy. 

There  is  not  much  dispute  about  the  facts  of  the  case,  whether 
we  look  to  the  testimony  on  the  one  side  or  the  other.  The  agree- 
ment was  admitted  in  the  answer,  and  was  made,  as  is  alleged 

in  the  bill,  on  the  fifteenth  day  of  June,  1850,  and  it  is 
[*516]  *  fully  proved  that  the  complainant  shortly  after  entered 

into  the  p>ossession  of  the  premises,  and  has  continued  in 
the  possession  of  the  same  to  the  present  time,  and  there  is  not  an 
intimation  in  the  proofs  exhibited  in  the  case  that  the  respondent 
ever  demanded  the  surrender  of  the  premises,  or  that  he  ever  man- 
ifested any  intention  to  rescind  the  agreement,  except  so  far -as  it 
arises  from  his  refusal  on  the  first  day  of  November,  1851,  to  accept 
the  balance  remaining  unpaid  when  it  was  tendered  to  him  by  the 
solicitor  of  the  complainant.  On  the  contrary,  it  appears  from  his 
own  witness,  William  H.  Morse,  that  in  the  fall  of  1851  he  re- 
quested payment  of  the  balance  then  due  and  unpaid;  and  when 
the  complainant  replied  to  his  request,  that  he  had  a  good  many 
debts  out,  and  as  soon  as  he  could  collect  the  money  he  would  settle 
up  with  him,  he  told  th6  complainant  he  was  ready  to  make  him  a 
deed  whenever  he  was  paid  the  balance  due  on  the  lot.  The  precise 
time  when  this  conversation  took  place  does  not  appear ;  but  the 
witness  says  he  was  in  the  employment  of  the  respondent  from  the 
twentieth  day  of  October  to  the  eighteenth  day  of  November,  1851, 
and  that  within  that  time  he  heard  the  respondent  ask  the  com- 
plainant two  or  three  times  for  the  balance  due  on  that  lot,  and  it 
.  was  in  some  one  of  those  conversations  that  he  told  the  complainant 
that  he  was  ready  to  make  the  deed  whenever  the  balance  was  paid ; 
and  we  infer  from  the  testimony  of  the  witness,  though  it  is  not 
very  clearly  expressed  in  the  deposition,  that  the  last  interview 
between  the  parties,  when  that  remark  was  repeated,  must  have 
taken  place  only  a  few  days  before  the  tender  was  made  by  the 
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solicitor  of  the  complainant.  Whether  so  or  not,  it  is  ])Iain,  as  well 
from  the  language  of  the  request  as  from  that  employed  by  the 
respondent  in  reply  to  the  reasons  assigned  by  the  complainant, 
why  he  could  not  make  the  payment  as  requested;  that  the  object 
of  the  respondent  on  the  occasion  was  more  to  hasten  the  action  of 
the  complainant,  and  prompt  him  to  an  early  compliance,  than  to 
make  any  formal  demand  of  the  money  with  the  view  to  terminate 
the  agreement,  or  to  impair  the  right  of  the  complainant  to  make 
the  payment  at  a  future  time.  Such,  unquestionably,  was  the  im- 
pression that  the  conversation  at  the  interview  was  calculated  to 
produce  upon  the  mind  of  the  complainant;  and  considering  all 
the  circumstances  under  which  the  interview  took  place,  and  the 
relation  of  the  parties  to  each  other  in  respect  to  the  matter  now 
in  controversy,  we  think  it  was  the  only  reasonable  construction 
jvhich  could  be  put  upon  the  language  used  by  the  respondent,  con- 
sistent with  fair  dealing  on  his  part,  and  rectitude  of  intention  ;  and 
that  view  of  the  conversation  derives  strong  confirmation 
in  the  fact  that  *  the  deed  subsequently  tendered  to  the  [  *  517  ] 
complainant  had  not  then  been  prepared,  and  no  allusion 
was  made  to  a  conveyance  on  the  part  of  the  respondent,  except  in 
connection  with  the  promise  of  the  complainant  to  settle  and  make 
the  payment  as  soon  as  he  could  collect  the  means. 

Nothing  further  transpired  between  the  parties,  in  respect  to  the 
sulgect-matter  of  the  controversy,  till  after  the  tender  was  made  by 
the  solicitor  of  the  complainant.  There  is  not  a  word  of  proof, 
other  than  what  has  been  mentioned,  that  has  the  least  tendency 
to  show  that  the  respondent,  prior  to  the  tender  made  by  the  com- 
j)lainant,  ever  formally  demanded  the  payment  of  the  sum  due  as 
is  alleged  in  the  answer,  or  ever  notified  the  complainant,  or  even 
intimated  to  him  that  he  should  insist  upon  a  rescission  of  the 
agreement,  unless  the  payment  was  made  at  the  time,  or  in  the 
manner  specified,  or  that  he  ever  expressed  so  much  as  a  wish  that 
the  possession  of  the  premises  should  be  surrendered  up  because  the 
payment  had  not  been  made,  or  in  any  manner  signified  to  the  , 
complainant  that  he  was  unwilling  that  he  should  remain  in  pos- 
session, and  continue  his  occupation  and  improvement  of  the  same, 
as  he  had  done,  throughout  nearly  the  whole  period  after  the  agree- 
ment was  made.  The  proofs  are  clear  and  full  that  the  complainant 
entered  into  the  possession  shortly  after  the  agreement  was  made, 
and  that  he  had  built  a  valuable  dwelling-house  on  the  premises, 
and  if  the  wharf  was  not  completed,  he  had  at  least  commenced  the 
building,  and  made  considerable  progress  in  the  work,  and  had 
otherwise  made  expenditures  in  leveling  and  grading  the  grounds, 
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and  in  various  ways  had  greatly  improved  the  premises  and  en- 
hanced their  value,  and  all  these  improvements  had  been  carried 
forward  at  large  expense,  while  the  respondent  resided  in  the  same 
village,  and  under  circumstances  which  show,  beyond  controversy, 
that  he  must  have  had  full  knowledge  of  their  progress,  and  daily 
opportunities  to  have  manifested  ln>  dissent  if  he  had  desired  to  do 
so,  or  if  such  had  been  his  intention ;  and  yet,  he  never  expressed 
the  slightest  dissatisfaction  while  the  works  were  progressing,  or 
iritimated  to  the  complainant,  so  far  as  appears,  that  in  case  he 
failed  to  make  the  payment  at  the  time  specified  in  the  agreement, 
he  should  claim  that  the  improvements  had  been  made  of  his  own 
wrong,  and  at  his  own  risk,  and  without  any  liability,  on  his  part, 
to  allow  any  compensation  either  for  the  labor,  materials,  or  money 
expended,  in  making  them.  On  the  contrary,  he  suffered  the  im- 
provements to  go  on,  silently  acquiescing  in  the  right  of  the  com« 
plainant  to  make  them,  until  they  were  nearly  completed  ;   and 

when  the  tender  was  made  by  the  solicitor  of  the  com- 
[*518]  plainant,  and  he  found  he  *  could  no  longer  conceal  his 

real  position  with  respect  to  the  failure  to  make  the  pay- 
ment at  the  time  specified  in  the  agreement,  he  then  declined  to 
accept  the  money,  and  refused  to  execute  the  deed. 

The  tender  on  the  part  of  the  complainant  was*  made  by  Fred- 
erick R.  Bartlett,  his  solicitor,  on  the  Ist  day  of  November,  1851, 
at  Stillwater,  where  the  land  is  situated,  and  in  the  office  of  H.  L. 
Morse,  the  solicitor  of  the  respondent.  A  sum  sufficient  to  pay  the 
whole  balance  due,  with  interest, '  was  formally  tendered  on  the 
occasion,  and  the  deed  demanded,  and  the  respondent  notified  that 
the  sum  so  tendered  would  be  always  in  readiness  to  be  paid  by  the 
solicitor,  at  his  dwelling-house  in  Stillwater,  where  both  parties 
resided.  According  to  the  testimony  of  the  solicitor,  the  respond- 
ent refused  to  accept  the  money,  and  got  up  and  went  out  of  the 
office,  and  did  not  take  it,  and  did  not  offer  to  execute  a  deed ;  and 
it  does  not  appear  that  he  gave  any  explanation  whatever,  as  to 
the  grounds  of  his  refusal.  His  omission  to  explain  why  he  re- 
fused to  accept  the  money,  which,  not  many  days  before,  he  had 
requested  the  complainant  to  pay,  indicates  an  inconsistency  in  his 
acts  not  altogether  reconcilable  with  the  idea  that  the  previous  re- 
quest for  payment  had  been  made  in  good  faith,  or  at  a  time  and 
under  circumstances  when  he  either  anticipated  or  desired  that  the 
complainant  might  be  able  to  obtain  the  money  to  comply  with  the 
request;  and  it  is  calculated  also  to  throw  some  light  upon  his  sub- 
sequent conduct,  in  selecting  a  moment  to  demand  the  money  and 
tender  the  deed  to  the  oomplainant,  when  there  is  much  reason  to 
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think  that  he  must  have  known  that  a  compliance  could  not  be  ex- 
pected, on  account  of  the  absence  of  the  solicitor,  in  whose  hands 
tlie  money  was  deposited.  He  was  then  reminded  by  the  com- 
plainant that  the  money  had  been  deposited  with  his  solicitor,  and 
informed  that  he  was  absent,  and  told  that  he  must  wait  until  the 
solicitor  returned.  These  facts  are  established  by  the  testimony  of 
several  witnesses  introduced  by  the  respondent,  and  it  is  worthy  of 
remark,  that  this  attempt  to  demand  the  money  and  tender  the 
deed  was  not  made  till  more  than  a  year  after  the  bill  was  filed,  and 
nearly  six  months  after  the  respondent  had  formally  answered  to 
the  suit.  It  occurred  at  the  dwelling-house  of  the  complainant  on 
the  premises  ;  and  it  appears,  from  the  testimony  of  Elijah  A.  Bis- 
sell,  that  the  respondent  called  upon  the  complainant  at  the  time 
mentioned,  and  told  him  that  he  had  understood  that  he,  complain- 
ant, had  a  sum  of  money  for  him  on  the  account  of  the  lot,  and  that 
he  was  ready  to  give  a  deed  of  the  premises,  upon  the  receipt  of 
the  money  which  he  then  demanded,  and  called  the  witness 
*to  notice  the  same,  and  the  witness  put  a  private  mark  [*519] 
on  the  deed,  which  is  annexed  to  his  deposition,  and  makes 
a  part  of  the  case.  According  to  the  testimony  of  that  witness, 
the  complainant  said  that  the  money  which  he  was  supposed  to  have, 
had  been  paid  away,  but  the  witness  admits  that  he  referred  to  the 
money  deposited  with  his  solicitor,  as  that  which  was  designed  to 
pay  the  respondent. 

Three  days  afterwards  the  same  thing  was  repeated,  when  the 
complainant  was  called  into  the  office  of  the  solicitor  of  the  respond- 
ent, unattended  by  any  friend  or  legal  adviser,  and  a  second  demand 
was  made  of  him  for  the  money,  and  the  same  deed  was  again 
tendered.  His  explanation  on  this  last  occasion,  as  given  in  the 
testimony  produced  by  the  respondent,  is  full  and  satisfactory,  and 
we  refer  to  it  as  affording  a  perfect  solution  of  the  whole  transac- 
tion. After  the  demand  was  made,  he  replied  that  he  could  not 
pay  the  money,  as  he  had  not  enough  to  pay  his  taxes ;  that  he  had 
left  the  money  with  his  solicitor,  who  had  once  tendered  it  to  the 
respondent,  and  that  he  ought  then  to  have  taken  it;  that  his 
solicitor  was  now  away  from  home,  and  the  respondent  must  wait 
until  he  returned.  Three  depositions  were  taken  by  the  respondent 
to  establish  this  last  demand,  and  each  of  the  witnesses  proves  the 
substance  of  this  explanation,  and  we  think  it  is  not  of  a  character 
to  require  any  extended  comment,  as  the  transaction  speaks  in  its 
own  construction.  More  than  a  year  before  that  demand  was  made, 
the  complainant  had  tendered  the  money  to  the  respondent,  and 
deposited  it  in  the  bands  of  bis  solicitor,  and  notified  the  respondent 
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that  it  would  always  be  in  readiness  to  be  paid  whenever  he  would 
accept  it;  and  he  well  knew  that  he  had  never  asked  for  it,  or  in 
any  manner  signified  his  willingness  either  to  receive  the  money 
or  to  execute  the  deed.  These  considerations  furnish  a  complete 
answer  to  any  supposed  defense  upon  that  ground,  wholly  irrespect- 
ive of  any  question  which  might  otherwise  arise,  involving  the 
rectitude  of  the  transaction,  or  the  motives  of  those  who  were 
concerned  in  making  the  demand,  and  consequently  remove  all 
necessity  for  any  farther  remarks  upon  this  branch  of  the  case. 
Looking  to  the  whole  evidence,  we  think  it  is  satisfactorily  proved 
that  more  than  half  of  the  consideration  was  paid  in  advance  of  the 
time  when  it  fell  due ;  that  valuable  improvements  were  made  on 
the  premises  by  the  complainant,  under  the  agreement;  and  that 
the  possession  of  the  premises  was  continued  by  him  after  the  time 
elapsed  for  payment,  with  the  knowledge  and  approbation  of  the 
respondent,  which,  in  some  cases,  has  been  held  suflBicient  of  itself 

to  entitle  the  party  to  relief,  where,  in  all  other  respects, 
[  *  520  ]  it  *  appeared  that  he  was  without  fault.      (Waters  v. 

Travis,  9  John.  466.) 
Suppose  it  were  otherwise ;  it  can  make  no  diflTerence  in  this  case, 
as  it  also  appears,  and  the  proof  on  this  point  is  equally  satisfac- 
tory, that  the  tender  of  the  balance  of  the  purchase  money'  was 
duly  made  while  the  complainant  was  in  possession  of  the  prem- 
ises, under  the  agreement,  and  before  any  act  had  been  done  by  the 
respondent  disaffirming  it,  or  any  notice  or  intimation  given  by 
him  that  he  did  not  intend  to  insist  upon  its  performance.  Readi- 
ness to  perform  is  distinctly  alleged  in  the  bill  of  complaint,  and  is 
as  distinctly  denied  in  the  answer,  and  therefore  it  becomes  import- 
ant to  inquire  how  the  fact  was,  according  to  the  evidence  in  the 
case.  What  occurred  between  the  parties,  in  respect  to  the  delay 
which  had  ensued  prior  to  the  interview  at  the  dwelling-house  of 
the  complainant,  does  not  appear  by  the  testimony  on  either  side, 
and  consequently  it  is  reasonable  to  conclude  that,  so  far  as  that 
period  is  concerned,  it  was  not  the  subject  of  dispute;  and  it  seems 
quite  probable  that  it  had  been  arranged  by  mutual  consent.  That 
such  was  the  fact,  though  not  directly  proved,  is  clearly  inferable, 
as  well  from  the  conduct  as  the  conversation  of  the  parties  at  the 
time  the  interview  took  place.  They  met  at  the  time  in  a  friendly 
way,  and  the  respondent  asked  for  the  money,  and  in  turn  the  com- 
plainant asked  for  some  forbearance  till  he  could  collect  the  means ; 
and  apparently  it  was  granted,  without  objection  or  any  imputa- 
tion of  any  prior  remissness.  No  demand  was  made  of  the  money, 
or  any  intimation  given^  that  if  it  was  not  paid  immediately,  the 
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delay  would  be  regarded  in  any  manner  as  impairing  the  right  of 
the  complainant  to  make  it  at  any  time.  It  was  a  mere  ordinary 
request  of  a  creditor  to  a  debtor,  and  embraced  not  only  what  was 
due  on  the  agreement,  but  also  a  balance  due  on  account,  and  was 
not  intended  as  anything  more  than  an  offer  to  settle  and  a  request 
for  payment,  which  applied  quite  as  much  to  the  account  as  to  the 
agreement;  and  there  is  good  reason  to  infer  that  the  respondent 
himself  had  not  been  ready  to  execut-e  the  title  prior  to  that  time, 
as  he  took  occasion  to  inform  the  complainant  that  he  was  ready  to 
make  the  deed  when  he  was  paid;  whereas,  if  the  business- had 
been  delayed,  contrary  to  his  wishes,  there  would  have  been  no 
necessity  for  that  notification.  However  that  may  have  been,  the 
circumstances  we  think  abundantly  show  that  the  delay,  prior  to 
that  time,  was  not  the  subject  of  complaint;  and  therefore  it  is 
dismissed  from  any  farther  consideration.  Time  may  be,  and  often 
is,  of  the  essence  of  a  contract  for  the  purchase  and  sale  of  real 
property,  so  that  courts  of  equity  will  not  interfere  in 
behalf  *  of  either  party.  It  may  be  made  so  by  express  [  *  521  ] 
stipulations  of  the  parties,  or  it  may  arise  by  implication 
from  the  nature  of  the  property,  or  the  avowed  objects  of  the  seller 
or  purchaser ;  and  even  when  it  is  not  so,  expressly  or  impliedly,  if 
the  party  seeking  redress  has  been  guilty  of  gross  laches,  or  has 
been  inexcusably  negligent  in  performing  the  contract  on  his  part, 
or  if  there  has,  in  the  meantime,  been  a  material  change  in  the 
circumstances  affecting  the  rights,  interests,  or  obligations  of  the 
parties,  in  all  such  cases  courts  of  equity  will  in  general  refuse  to 
decree  a  specific  performance,  upon  the  plain  ground  that  it  would 
be  inequitable  and  unjust.  On  the  other  hand,  the  general  doc- 
trine on  this  point  is  expressed  in  the  maxim,  ''that  time  is  not  of 
the  essence  of  a  contract  in  equity ; "  and  except  in  cases  like  those 
already  mentioned,  or  in  those  of  a  kindred  character,  courts  of 
equity,  as  a  general  rule,  have  always  claimed  and  exercised  the 
right  to  decree  specific  performance  of  agreements,  in  respect  to 
the  purchase  and  sale  of  real  property,  in  their  discretion,  and 
usually  to  a  more  liberal  extent  in  favor  of  purchasers  than  those 
who  contract  to  sell  such  properties.  (Taylor  v,  Longwood,  14 
Pet.  174;  2  Story's  Eq.  Jur.  sec.  771  to  776;  Adams's  Eq.  ch.  2, 
p.  263.) 

The  authorities  cited  will  suffice  for  the  present  occasion,  as  the 
cause  depends  very  much  upon  the  facts  exhibited  by  the  parties, 
and  upon  certain  obvious  principles  of  justice  and  equity,  univer- 
sally admitted  wherever  courts  of  equity  exist.  There  was  no 
negligence  or  delay  of  performance  on  the  part  of  the  complainant 
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prior  to  the  tender  of  the  money  on  the  Ist  day  of  November,  1851, 
except  what  is  reasonably  and  satisfactorily  accounted  for  on  the 
ground  of  acquiescence  or  waiver  on  the  part  of  the  respondent ; 
and  after  that  time  the  fault  was  entirely  his  own,  and  neither  the 
rules  of  common  justice  nor  equity  will  allow  him  to  take  advantage 
of  his  own  wrong.  He  can  derive  no  benefit  from  his  subsequent 
attempt  to  tender  the  deed,  as  it  was  then  too  late  to  impair  the 
right  of  the  complainant  to  insist  upon  performance;  and  we  attach 
no  importance  whatever  to  his  demand  of  the  money,  as  he  well 
knew  at  the  time  that  the  amount  was  deposited  in  the  hands  of 
the  solicitor  of  the  complainant,  and  that  he  could  have  it  the 
moment  he  returned. 

It  is  a  case  of  clear  equity  on  the  part  of  the  complainant.  He 
has  been  guilty  of  no  negligence  or  fraud,  and  he  was  admitted 
into  possession  of  the  premises  under  the  agreement,  and  suffered 
to  make  valuable  improvements,  without  any  notice  to  desist;  and 
now,  when  he  cannot  be  made  whole  in  any  other  way,  it 
[  *522  ]  is  his  right  to  insist  that  the  agreement  should  *be  per- 
formed, and  a  court  of  equity  is  the  proper  tribunal  to 
enforce  his  right. 

On  the  whole  case,  we  are  of  the  opinion  that  the  supreme  court 
of  the  territory  of  Minnesota  erred  in  the  order  and  decree  made  in 
this  cause.  The  decree,  therefore,  of  that  court  is  reversed,  and  the 
cause  remanded  for  further  proceedings,  with  directions  to  enter  a 
decree  affirming  the  decree  of  the  district  court,  with  costs. 


David  Morelanb^  Plaintiff  in  Error,  v.  Jeremiah  Pagb, 

20  H.  522. 

JURISDIOTION  OVER  THE  StATB  COURTS. 

Where  the  question  decided  hy  the  State  court  was  merely  one  of  boundary  between 
parties  claiming  under  patents  from  the  United  States,  this  court  has  no  jurisdiction  to 
review  that  decision. 

Writ  of  error  to  the  supreme  court  of  Iowa.     The  case,  is  stated 
in  the  opinion. 

Mr.  Badger  and  Mr.  Carlisle,  for  plaintiff  in  error. 

Mr.  Bradley y  for  defendant. 

Mr.  Justice  Grier  delivered  the  opinion  of  the  court. 
In  a  court  which  is  not  bound  by  law  to  ignore  all  species  of 
actions,  and  use  only  the  generic  name,  this  would  be  called  an 
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action  of  ejectment.  Plaintiff's  statement  alleges  that  ''he  is 
owner  of  certain  adjoining  quarter  sections  of  land,  and  that  the 
northern  boundary  thereof  is  a  line  surveyed  by  Joel  Baily,  as  per 
diagram  annexed,  and  that  plaintiff  claims  the  line  A  B  to  be  the 
true  line,  while  defendant  claims  that  the  line  0  D  is  the  proper 
line  between  them.  The  defendant,  by  his  plea  or  answer,  denies 
that  A  B  is  the  true  line,  and  avers  that  C  D  is.  On  this  issue  the 
parties  went  to  trial  without  a  jury,  and  the  court  decided  in  favor 
of  plaintiff.  But,  on  appeal  to  the  supreme  court  of  Iowa,  the  judg- 
ment below  was  reversed,  and  judgment  entered  for  defendant,  es- 
tablishing the  line  C  D  as  the  true  line  between  the  respective 
patents,  according  to  a  survey  made  by  Edward  James,  "a  copy 
of  a  plat  of  which  is  on  file  in  the  case,  from  the  original  deposited 
in  the  office  of  the  surveyor  general." 

We  have  searched  this  record  in  vain  to  discover  any  authority 
for  this  court  to  assert  its  jurisdiction  to  review  the  judgment  of 
the  State  court  under  the  power  granted  by  the  twenty- 
*  fifth  section  of  the  judiciary  act.  The  record  does  hot  [  *  523  ] 
show  that  it  draws  in  question  any  treaty,  statute,  or 
authority  exercised  under  the  United  States;  or  the  validity  of  any 
State  statute,  for  repugnancy  to  the  constitution  of  the  United 
States ;  or  the  construction  of  any  clause  of  the  constitution ;  or  of 
a  treaty  or  statute  commission  held  under  the  United  States.  It 
is  a  mere  question  of  boundary  between  two  neighbors,  both  ad- 
mitted to  have  valid  grants  from  the  United  States.  It  is  a  ques- 
tion of  fact,  depending  on  monuments  to  be  found  on  the  ground, 
documents  in  the  land  office,  or  the  opinion  of  experts  or  surveyors 
appointed  by  the  court  or  the  parties.  If  the  accident  to  the  con- 
troversy that  both  parties  claim  title  under  the  United  States  should 
be  considered  as  sufficient  to  bring  it  within  our  jurisdiction,  then 
every  controversy  involving  the  title  to  such  lands,  whether  it 
involve  the  inheritance,  partition,  devise,  or  sale  of  it,  may,  with 
equal  propriety,  be  subject  to  the  examination  of  this  court  in  all 
time  to  come. 

This  question  is  not  new;  it  was  decided  in  the  case  of  Mc- 
Donough  V.  Millaudon,  3  How.  693,  where  this  court  refused  to 
entertain  jurisdiction  to  review  the  judgment  of  a  State  court,  as- 
certaining the  boundaries  between  complete  grants  under  the  French 
government,  as  it  did  not  call  in  question  either  the  construction 
or  the  validity  of  the  treaty,  or  the  title  to  the  land  held  under  it. 
(See  also  Kennedy  v.  Hunt,  7  How.  593.) 

It  is  therefore  ordered  that  this  case  be  dismissed,  for  want  of 
jurisdiction. 
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—rrsi  Eneas  McFaul,  Plaintiff  in  Error,  v.  Jambs  G.  Bamsbt. 

^  WJJ  20  H.  523. 

Pbactice  on  Writ  of  Error— Pleadino. 

1.  A  general  demurrer  to  a  petition  under  the  Iowa  code  is  rightfully  ovexraled  when 
there  is  a  good  cause  of  action  set  forth  in  it. 

2.  The  only  bills  of  exception  taken  relate  to  the  refusal  of  the  court  to  grant  a  coa« 
tinuance  and  to  change  the  venue.    These  are  not  grounds  on  which  error  can  be 


Writ  of  error  to  the  district  court  for  the  district  of  Iowa.  The 
case  is  fully  stated  in  the  opinion. 

Mr.  Reverdy  Johnson ,  «r.,  and  Mr.  Beverdy  Johnson j  jr.  ^  for  plain- 
tiff in  error. 

Mr,  Norrisy  for  defendant. 

Mr.  Justice  Grier  delivered  the  opinion  of  the  court. 

Ramsey,  the  plaintiff  helow,  instituted  this  suit  in  the 
[  *  524  ]  *  district  court  of  the  United  States  for  the  district  of  Iowa. 
The  parties  have  heen  permitted  by  that  court  to  frame 
their  pleadings,  not  according  to  the  simple  and  established  forms 
of  action  in  courts  of  common  law,  but  according  to  a  system  of 
pleadings  and  practice  enacted  by  that  State  to  regulate  proceedings 
in  its  own  courts.  This  code  commences  by  abolishing  *'all  tech- 
nical forms  of  actions,"  prescribing  the  following  curt  rules  for  all 
cases,  whether  of  law  or  equity: 

^^  Any  pleading  which  possesses  the  following  requisites  shall  be 
deemed  sufficient: 

**  1st.  When  to  the  common  understanding  it  conveys  a  reason- 
able certainty  of  meaning. 

**2d.  When,  by  a  fair  and  natural  construction,  it  shows  a  sub- 
stantial c-ause  of  action  or  defense. 

**If  defective  in  the  first  of  the  above  particulars,  the  court,  on 
motion,  will  direct  a  more  specific  statement ;  if  in  the  latter,  it  is 
ground  of  demurrer." 

If  the  rightof  deciding  absolutely  and  finally  all  matters  in  con- 
troversy between  suitors  were  committed  to  a  single  tribunal,  it 
might  be  left  to  collect  the  nature  of  the  wrong  complained  of,  and 
the  remedy  sought,  from  the  allegations  of  the  party  ore  ienuSj  or 
in  any  other  manner  it  might  choose  to  adopt.  But  the  common 
law,  which  wisely  commits  the  decision  of  questions  of  law  to  a 
court  supposed  to  be  learned  in  the  law,  and  the  decision  of  the 
facts  to  a  jury,  necessarily  requires  that  the  controversy,  before  it  is 
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submitted  to  the  tribunal  having  jurisdiction  of  it,  should  be  re- 
duced to  one  or  more  integral  propositions  of  law  or  fact;  hence  it 
is  necessary  that  the  parties  shonhl  frame  the  allegations  which 
they  respectively  make  in  8U[)port  of  their  demand  or  defense  into 
certain  writings  called  pleadings.  These  should  clearly,  distinctly, 
and  succinctly,  state  the  nature  of  the  wrong  complained  of,  the 
remedy  sought,  and  the  defense  set  up.  The  end  proposed  is  to  bring 
the  matter  of  litigation  to  one  or  more  points,  simple  and  unambig- 
uous. At  one  time,  the  excessive  accuracy  required,  the  subtlety 
of  distinctions  introduced  by  astute  logicians,  the  introduction  of 
cumbrous  forms,  fictions,  and  contrivances,  which  seemed  only  to 
perplex  the  investigation  of  truth,  had  brought  the  system  of 
special  pleading  into  deserved  disrepute,  notwithstanding  the  asser- 
tion of  Sir  William  Jones,  that  **it  was  the  best  logic  in  the  world, 
except  mathematics."  This  system  is  said  to  have  come  to  its  per- 
fection in  the  reign  of  Edward  III.  But  in  more  modern  times  it 
has  been  so  modified  by  the  courts,  and  trimmed  of  its  excrescences, 
the  pleadings  in  every  form  of  common-law  action  have  been  so 
completely  reduced  to  simple,  clear,  and  unambiguous 
forms,  that  the*  merits  of  a  cause  are  now  never  sub-  [  *  525  ] 
merged  under  folios  of  special  demurrers,  alleging  errors 
in  pleading,  which,  when  discovered,  are  immediately  permitted  to 
be  amended.  This  system,  matured  by  the  wisdom  of  ages,  founded 
on  principles  of  truth  and  sound  reason,  has  been  rutlilessly  abol- 
ished in  many  of  our  States,  who  have  rashly  substituted  in  its 
place  the  suggestions  of  sciolists,  who  invent  new  codes  and  sys- 
tems of  pleading  to  order.  But  this  attempt  to  abolish  all  species, 
and  establish  a  single  genus,  is  found  to  be  beyond  the  power  of 
legislative  omnipotence.  They  cannot  compel  the  human  mind  not 
to  distinguish  between  things  that  differ.  The  distinction  between 
the  different  forms  of  actions  for  different  wrongs,  requiring  differ- 
ent remedies,  lies  in  the  nature  of  things;  it  is  absolutely  insepa- 
rable from  the  correct  administration  of  justice  in  common-law 
courts. 

The  result  of  these  experiments,  so  far  as  they  have  come  to 
our  knowledge,  has  been  to  destroy  the  certainty  and  simplicity  of 
all  pleadings,  and  introduce  on  the  record  an  endless  wrangle 
in  writing,  perplexing  to  the  court,  delaying  and  impeding  the 
administration  of  justice.  In  the  case  of  Randon  v.  Toby,  (11 
Howard,  517,)  we  had  occasion  to  notice  the  operation  and  result  of 
a  code  similar  to  that  of  Iowa.  In  a  simple  action  on  a  promissory 
note,  the  pleadings  of  which,  according  to  common-law  forms, 
would  not  have  occupied  a  page,  they  were  extended  to  over 
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twenty  pages,  requiring  two  years  of  wrangle,  with  exceptions  and 
special  demurrers,  before  an  issue  could  be  formed  between  the 
parties.  In  order  to  arrive  at  the  justice  of  the  case,  this  court 
was  compelled  to  disregard  the  chaos  of  pleadings,  and  eliminate 
the  merits  of  the  case  from  a  confused  mass  of  fifty  special  demur- 
rers or  exceptions,  and  decide  the  cause  without  regard  to  these 
contrivances  to  delay  and  impede  a  decision  of  the  real  controversy 
between  the  parties.  In  the  case  of  Bennett  v.  Butterworth,  (11 
Howard,  667,)  originating  under  the  same  code,  the  court  were 
unable  to  discover  from  the  pleading  the  nature  of  action  or  of  the 
remedy  sought.  It  might,  with  equal  probability,  be  called  an 
action  of  debt,  or  detinue,  or  repleven,  or  trover,  or  trespass,  or  a 
bill  in  chancery.  The  jury  and  the  court  below  seem  to  have 
labored  under  the  same  perplexity,  as  the  verdict  was  for  $1,200, 
and  the  judgment  for  four  negroes.  In  both  these  cases  this  court 
have  endeavored  to  impress  the  minds  of  the  judges  of  the  district 
and  circuit  courts  of  the  United  States  with  the  impropriety  of  per- 
mitting these  experimental  codes  of  pleading  and  practice  to  be 
inflicted  upon  them.  In  the  last-mentioned  case,  the  chief  justice, 
in  delivering  the  opinion  of  the  court,  says:  "Thecon- 
[  *  526  ]  stitution  of  the  United  States  has  recognized  the  *  dis- 
tinction between  law  and  equity,  and  it  must  be  observed 
in  the  federal  courts."  In  Louisiana,  where  the  civil  law  prevails, 
we  have  necessarily  to  adopt  the  forms  of  action  inseparable  from 
the  system.  But  in  those  States  where  the  courts  of  tlie  United 
States  administer  the  common  law,  they  cannot  adopt  these  novel 
inventions,  which  propose  to  amalgamate  law  and  equity  by  enact- 
ing a  hybrid  system  of  pleadings  unsuited  to  the  administration  of 
either. 

We  have  made  these  few  introductory  remarks  before  proceeding 
to  notice  the  merits  of  the  controversy,  as  developed  by  the  record, 
in  order  that  the  bar  and  courts  of  the  United  States  may  make 
their  records  conform  to  these  views,  and  not  call  upon  us  to  con- 
strue new  codes  and  hear  special  demurrers  or  pleadings,  which  are 
not  required  to  conform  to  any  system  founded  on  reason  and  ex- 
perience. To  test  such  pleadings  by  the  logical  reasoning  of  the 
common  law,  after  requiring  the  party  to  disregard  all  forms  of 
action  known  to  the  law  under  which  he  seeks  a  remedy,  would  be 
unwarrantable  and  unjust. 

The  plaintiff's  petition  sets  forth  his  grievances  in  plain,  intelli- 
gible form,  if  not  with  technical  brevity  and  simplicity. 

1st.  He  alleges  a  contract  with  defendant  to  deliver  to  him  eight 
hundred  hogs,  on  or  before  a  certain  day ;  in  consideration  whereof, 
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the  defendant  agreed  to  pay  plaintiff  $5.50  per  hundred  pounds 
net.  He  avers  that  he  did  deliver  according  to  contract,  at  the 
time  and  place,  the  number  of  eight  hundred  hogs;  that  defendant 
refused  to  receive  over  five  hundred  and  fifty  of  them,  or  pay  for 
the  remainder. 

2d.  He  complains  that  defendant  refused  to  receive  and  butcher 
the  hogs  in  accordance  with  the  agreement,  and,  thus  caused  by  his 
delay,  that  the  plaintiff  was  put  to  expense  in  feeding  the  hogs, 
and  exposed  to  a  great  loss  in  the  net  weight. 

3d.  That  defendant  did  not  make  a  true  return  of  the  net  weight, 
but  defrauded  plaintiff  on  that  behalf. 

4th.  That  he  slaughtered  twenty-four  more  hogs  than  he  ac- 
counted for,  and  improperly  cut  off  parts  of  others  to  reduce  their 
weight. 

5th.  The  plaintiff  alleges,  in  what  might  be  called  a  second  count, 
another  contract  to  deliver  fourteen  hundred  hogs  to  defendant,  at 
$5.60  per  hundred  net. 

He  avers  delivery  according  to  contract,  and  charges  defendant 
with  delay  in  slaughtering  them  ;  causing  great  loss  in  the  weight, 
and  expense  to  plaintiff  in  feeding  them  in  the  meanwhile. 

6th.  He  charges  defendant  with  taking  one  hundred  other  hogs 
of  plaintiff,  for  which  he  refused  to  account. 

*  7th.  That  in  consequence  of  delay  in  receiving,  many  [  *  527  ] 
of  the  hogs  died,  to  the  great  loss  of  plaintiff. 

8th.  That  defendant  returned  false  weights  of  these  fourteen  hun- 
dred, and  cut  oft  parts  before  weighing. 

9th.  The  plaintiff  also  sets  up  a  third  contract  for  five  hundred 
hogs,  which  w^re  delivered,  and  avers  the  same  delay  and  conse- 
quent injury  to  plaintiff;  and  the  same  frauds  in  weighing,  &c. 

To  thiiS  catalogue  of  grievances  the  defendant,  in  his  answer, 
pleads  thirty-three  distinct  denials  of  the  averments  in  the  petition. 
A  jury  was  called  to  try  these  thirty-three  issues,  and  found  a  ver- 
dict for  plaintiff,  and  assessed  his  damages. 

No  exception  was  taken  on  the  trial  to  the  admission  or  rejection 
of  evidence;  no  error  is  alleged  in  the  charge  of  the  court;  and  a 
regular  judgment  was  entered  on  the  verdict. 

The  only  bills  of  exception  were  to  the  refusal  of  the  court  to 
grant  a  continuance  and  change  the  venue ;  both  of  which  were 
matters  of  discretion  in  the  court  below,  and  not  the  subject  of 
review  here. 

The  cavils  to  the  sufficiency  of  the  plaintiff's  statement,  under 
the  name  of  a  special  demurrer,  were  overruled  by  the  court  below, 
and  justly,  because  the  code  permits  a  demurrer  only  when  the 
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petition  ''by  a  fair  and  natural  construction  does  not  show  a  sub- 
stantial cause  of  action."     As  we  have  already  shown^  it  contains 
a  dozen. 
The  judgment  of  the  court  below  is  affirmed,  with  costs. 


Joseph  D.  Bsbbs,  Plaintiff  in  Error,  t;.  The  State  of  Arkansas. 

William  A.  Platbnius  v.  Same. 
Same  v.  Same. 

20  H.  527. 

COHSTITUTIOVAL  LaW — ImPAIBIVQ  ObLIOATIOV  OF  CONTRACT. 

1.  The  consent  given  by  a  State,  whether  in  its  constitution  or  by  statnte,  that  it  may 
be  sued  in  its  own  courts  is  not  a  contract. 

2.  A  statute  passed  after  such  a  suit  brought,  reqniring,  in  all  suits  founded  on  bonds 
of  the  State,  that  the  bonds  shall  be  filed  in  the  court  or  the  suit  dismissed,  does  not 

'  impair  the  obligation  of  any  contract. 

3.  The  dismissal  of  such  a  suit  for  a  failure  to  file  the  bonds  is  only  a  question  of  juris- 
diction in  the  State  court,  and  raises  no  question  under  the  25th  section  of  the  judi- 
ciary act  in  this  court,  and  sait  must  be  dismissed. 

These  cases  are  writs  of  error  to  the  supreme  court  of  Arkansas. 
They  are  all  alike,  and  the  case  is  fully  stated  in  the  opinion. 

Mr.  Pike,  for  plaintiff  in  error. 

Mr.  Hempstead,  for  defendant. 

[  *  528  ]      *  Mr.  Chief  Justice  Tanbt  delivered  thO'Opinion  of  the 
court. 

This  was  an  action  of  covenant^  brought  in  the  circuit*  court  for 
Pulaski  county,  in  the  State  of  Arkansas,  to  recover  the  interest 
due  on  sundry  bonds  issued  by  the  State,  and  which  the  State  had 
failed  to  pay  according  to  its  contract. 

The  constitution  of  the  State  provides,  that  **the  general  assem- 
bly shall  direct  by  law  in  what  courts  and  in  what  manner  suits 
may  be  commenced  against  the  State."  And  in  pursuance  of  this 
provision,  a  law  was  accordingly  passed;  and  it  is  admitted  that 
the  present  suit  was  brought  in  the  proper  court,  and  in  the  man- 
ner authorized  by  that  law. 

The  suit  was  instituted  in  the  circuit  court  on  the  21st  of  Novem- 
ber, 1854.  And  after  it  was  brought,  and  while  it  was  pending  in 
the  circuit  court,  the  legislature  passed  an  act,  which  was  approved 
on  the  7th  of  December,  1854,  which  provided,  **  that  in  every  case 
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in  which  suits  or  any  proceedings  had  been  instituted  to  enforce 
the  collection  of  any  bond  or  bonds  issued  by  the  State,  or  the 
interest  thereon,  before  any  judgment  or  decree  should  be  rendered, 
the  bonds  should  be  produced  and  filed  in  the  office  of  the  clerk, 
and  not  withdrawn  until  final  determination  of  the  suit  or  proceed- 
ings, and  full  payment  of  the  bonds  and  all  interest  thereon  ;  and 
might  then  be  withdrawn,  canceled,  and  filed  with  the  State  treas- 
urer, by  order  of  the  court,  but  not  otherwise."  And  the  act  fur- 
ther provided,  that  in  every  case  in  which  any  such  suit  or  proceed- 
ing had  been  or  might  be  instituted,  the  court  should,  at  the  first 
term  after  the  commencement  of  thef  suit  or  proceeding,  whether 
at  law  or  in  equity,  or  whether  by  original  or  cross  bill,  require  the 
original  bond  or  bonds  to  be  produced  and  filed  ;  and  if  that  were 
not  done,  and  the  bonds  filed  and  left  to  remain  filed,  the  court 
should,  on  the  same  day,  dismiss  the  suit,  proceeding,  or  cross  bill. 

Afterwards,  on  the  25th  of  June,  1855,  the  State  appeared  to 
the  suit,  by  its  attorney,  and  without  pleading  to  or  answering 
the  declaration  of  the  plaintiff,  moved  the  court  to  require  him  to 
file  immediately  in  open  court  the  bonds  on  which  the 
*  suit  was  brought,  according  to  the  act  of  assembly  above  [  *  629  ] 
mentioned  ;  and  if  the  same  were  not  filed,  that  the  suit 
be  dismissed^ 

Upon  this  motion,  after  argument  by  counsel,  the  court  passed 
an  order  directing  the  plaintiff  to  produce  and  file  in  court,  forth- 
with, the  bonds  mentioned  and  described  in  the  declaration.  But 
he  refused  to  file  them,  and  thereupon  the  court  adjudged  that  the 
suit  be  dismissed,  with  costs. 

This  judgment  was  afterwards  affirmed  in  the  supreme  court  of 
the  State,  and  this  writ  of  error  is,brought  upon  the  last-mentioned 
judgment. 

The  error  assigned  here  is,  that  the  act  of  December  7,  1854, 
impaired  the  obligations  of  the  contracts  between  the  State  and  the 
plaintiff  in  error,  evidenced  by  and  contained  in  each  of  the  said 
bonds,  and  the  endorsement  thereon,  and  was  therefore  null  and 
void,  under  the  constitution  of  the  United  States. 

The  objection  taken  to  the  validity  of  the  act  of  assembly  cannot 
be  maintained.  It  is  an  act  to  regulate  the  proceedings  and  limit 
the  jurisdiction  of  its  own  courts  in  suits  where  the  State  is  a  party 
defendant,  and  nothing  more. 

It  is  an  established  principle  of  jurisprudence  in  all  civilized 
nations  that  the  sovereign  cannot  be  sued  in  its  own  courts,  or  in 
any  other,  without  its  consent  and  permission ;  but  it  may,  if  it 
thinks  proper,  waive  this  privilege,  and  permit  itself  to  be  made  a 


6d6         SUPREME  COURT  OF  THE  UNITED  STATES. 

Beers  v.  State  of  ArkaDsaa. 

defendant  in  a  suit  by  individuals,  or  by  another  State.  And  as 
this  permission  is  altogether  voluntary  on  the  part  of  the  sovereignty, 
it  follows  that  it  may  prescribe  the  terms  and  conditions  on  which  it 
consents  to  be  sued,  and  the  manner  in  which  the  suit  shall  be  con- 
ducted, and  may  withdraw  its  consent  whenever  it  may  suppose  that 
justice  to  the  public  requires  it. 

Arkansas,  by  its  constitution,  so  far  waived  the  privilege  of  sov- 
ereignty as  to  authorize  suits  to'  be  instituted  against  it  in  its  own 
courts,  and  delegated  to  its  general  assembly  the  power  of  directing 
in  what  courts,  and  in  what  manner,  the  suit  might  be  commenced. 
And  if  the  law  of  1854  had  been  passed  before  the  suit  was  insti- 
tuted, we  do  not  understand  that  any  objection  would  have  been 
made  to  it.  The  objection  is,  that  it  was  passed  after  this  suit  was 
instituted,  and  contained  regulations  with  which  the  plaintiff  could 
not  conveniently  comply.  But  the  prior  law  was  not  a  contract.  It 
was  an  ordinary  act  of  legislation,  prescribing  the  conditions  upon 
which  the  State  consented  to  waive  the  privilege  of  sovereignty.  It 
contained  no  stipulation  that  these  regulations  should  not  be  mod- 
ified afterwards,  if,  upon  experience,  it  was  found  that  further  pro- 
visions were  necessary  to  protect  the  public  interest ;  and 
[  *  530  ]  *  no  such  contract  can  be  implied  from  the  law,  nor  can 
this  court  inquire  whether  the  law  operated  hardly  or 
unjustly  upon  the  parties  whose  suits  were  then  pending.  That 
was  a  question  for  the  consideration  of  the  legislature.  They  might 
have  repealed  the  prior  law  altogether,  and  put  an  end  to  the  juris- 
diction of  their  courts  in  suits  against  the  State,  if  they  had  thought 
proper  to  do  so,  or  prescribe  new  conditions  upon  which  the  suits 
might  still  be  allowed  to  proceed.  In  exercising  this  latter  power, 
the  State  violated  no  contract  with  the  parties  ;  it  merely  regulated 
the  proceedings  in  its  own  courts,  and  limited  the  jurisdiction  it 
had  before  conferred  in  suits  when  the  State  consented  to  be  a  party 
defendant. 

Nor  has  the  State  court,  in  the  judgment  brought  here  for  review, 
decided  anything  but  a  question  of  jurisdiction.  It  has  given  no 
decision  in  relation  to  the  validity  of  the  contract  on  which  the 
suit  is  brought,  nor  the  obligations  it  6reated,  pr  the  rights  of 
parties  under  it.  It  has  decided,  merely,  that  it  has  no  right  under 
the  laws  of  the  State  to  try  these  questions,  unless  the  bonds  given 
by  the  State  are  filed.  The  plaintiff  refused  to  file  them  pursuant 
to  the  order  of  the  court,  and  the  case  was  thereupon  dismissed,  for 
want  of  jurisdiction  in  the  court  to  proceed  further  in  the  suit. 
There  is  evidently  nothing  in  the  decision,  nor  in  the  act  of  assem- 
bly under  which  it  was  made,  which  in  any  degree  impairs  the 
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obligation  of  the  contract,  and  nothing  which  will  authorize  this 
court  to  reverse  the  judgment  of  the  State  court. 

The  writ  of  error  must  therefore  be  dismissed,  for  want  of  juris- 
diction in  this  court. 

The  two  cases  of  William  A.  Platenius,  adminstrator  of  James 
Holford,  against  the  State  of  Arkansas,  in  covenant,  are  the  same 
in  all  respects  with  the  one  above  decided,  and  must  also,  for  the 
same  reasons,  be  dismissed  for  want  of  jurisdiction. 


The  Presedbnt  and  Dirbctors  of  the  Bane  of  Washington  and 
others,  Plaintifis  in  Error,  v.  The  State  of  Arkansas. 

Same  v.  The  State  of  Arkansas  and  others. 

20  H.  630. 

A  party  intervening  in  a  suit  brought  by  the  State,  and  calling  its  bill  a  cross  bill^  10^ 

sabject  to  the  same  order  as  in  the  previous  case. 

Writ  of  error  to  the  supreme  court  of  the  State  of  Arkansas. 
The  State  had  filed  a  bill  to  which  the  plaintiffs  in  error  were  not 
parties.*  They  came  in  by  petition,  and  filed  what  they  called  a 
cross  bill.  It  was  dismissed  for  failure  to  comply  with  the  statute 
requiring  the  bonds  to  be  filed. 

Mr,  PikCy  for  plaintiff  in  error. 

Mr,  Hempstead,  for  defendant. 

*Mr.  Chief  Justice  Taney  delivered  the  opinion  of  the  [*  531  ] 
court. 

This  is  a  bill  in  equity,  brought  in  the  chancery  court  of  the 
State  of  Arkansas,  to  recover  the  money  due  on  or  which  had 
arisen  from,  certain  bonds  issued  by  the  State,  to  which  the  com- 
plainants claimed  to  be  entitled.  The  bill  is  drawn  out  very 
much  at  length,  and  states  particularly  the  bonds  and  contracts  on 
which  the  complainants  are  proceeding,  and  also  certain  laws  and 
acts  of  the  State,  which  the  bill  alleges  impaired  the  obligation  of 
these  contracts,  and  were  forbidden  by  the  constitution  of  the. 
United  States. 

It  is  unnecessary,  however,  to  state  at  large  the  contents  of  the 
bill,  or  the  particular  contracts  and  bonds  to  which  it  refers,  be- 
cause the  decision  of  the  State  court  dismissing  the  bill  has  no 
relation  to  the  validity  of  these  contracts,  or  to  the  rights  and 
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obligations  which  the}^  created.  The  bill  was  dismissed  by  the 
State  court  upon  the  same  ground  with  the  common-law  actions 
above  mentioned;  and  the  appeal  to  this  court  must  be  disposed  of 
upon  the  principles  upou  which  we  have  dismissed  the  writs  of 
error. 

The  bill  was  filed  in  November,  1854,  and  in  February,  1855, 
the  attorney  for  the  State  moved  the  court  to  dismiss  it,  unless  the 
bonds  upon  which  the  complainants  were  proceeding  were  forthwith 
filed  according  to  the  provisions  of  the  act  of  December,  1854.  The 
complainants  put  in  written  objections  to  the  motion,  and  finally 
refused  to  file  the  bonds.  The  court  overruled  the  objections  as 
insufficient,  and  dismissed  the  bill. 

The  complainants  called  their  bill  a  cross  bill.  The  bill  filed  by 
the  State,  and  which  gave  rise  to  this,  is  uot  set  forth  in  full  in  the 
transcript.  The  appellants  in  their  bill  refer  to  it,  aud  state  that 
it  was  filed  by  the  State  for  itself  and  in  behalf  of  all  the  creditors 
of  the  Real  Estate  Bank ;  and  that  it  claims  for  the  State  a 
right  to  share  with  other  creditors  of  the  bank  in  certain  assets 
of  the  bank  in  the  hands  of  trustees,  although  the  bonds  issued  by 
the  State,  which  furnished  the  capital  for  the  bank,  had  not  been 
paid ;  and  many  of  these  bonds  were  held  by  the  appellants,  who 

were  creditors  of  the  bank  as  well  as  of  the  State! 
[  *  532  ]  *  But  this  is  not  a  cross  bill  in  the  chancery  sense  of  the 
words ;  the  complainants,  according  to  their  own  state- 
ment, were  not  defendants  in  the  suit  brought  by  the  State.  They 
cannot,  therefore,  file  a  cross  bill,  nor  be  regarded  as  defending 
themselves  in  that  form  of  proceeding  against  the  suit  of  the  State. 
Their  bill  is  evidently  a  suit  against  the  State  and  others,  to  enforce 
the  payment  of  money  due  on  certain  contracts  made  by  the  State, 
and  the  State  is  made  a  party  defendant  in  the  suit.  And  for  the 
reasons  assigned  in  the  aforegoing  cases  at  common  law,  the  judg- 
ment of  the  State  court  dismissing  the  bill  is  not  open  to  revision 
here.  Like  the  cases  at  common  law,  it  was  dismissed  by  the  State 
court  for  want  of  jurisdiction  to  proceed  further,  after  the  passage 
of  the  act  of  December,  1854. 

The  appellants  have  not  sought  to  come  in  under  the  bill  filed  by 
the  State  for  itself  and  all  the  creditors  of  the  Real  Estate  Bank, 
and  to  share  with  the  State  the  assets  in  the  hands  of  the  trustees, 
who  are  assignees  of  the  bank.  Nor,  indeed,  could  they  do  so 
upon  the  allegations  made  in  their  bill ;  for  they  do  not  claim  a 
common  interest  with  the  State  in  the  fund  they  are  pursuing,  but 
an  adverse  interest,  and  deny  the  right  of  the  State  to  share  in  it, 
and  could  not,  therefore,  come  in  and  associate  themselves  as  com- 
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plainants  with  the  State  in  its  creditor's  bill  when  they  denied  that 
the  State  was  a  creditor  of  the  fund. 

The  laws  and  proceedings  on  the  part  of  the  State  may  have 
operated  harshly  and  unjustly  upon  the  appellants.  But  it  is  not 
the  province  of  this  court  to  decide  that  question.  Those  who  deal 
in  the  bonds  and  obligations  of  a  sovereign  State  are  aware  that 
they  must  rely  altogether  on  the  sense  of  justice  and  good  faith  of 
the  State ;  and  that  the  judiciary  of  the  State  cannot  interfere  to 
enforce  these  contracts  without  the  consent  of  the  State,  and  the 
courts  of  the  United  States  are  expressly  prohibited  from  exercising 
such  a  jurisdiction. 

The  case  must  be  dismissed  for  want  of  jurisdiction  in  this  court; 
and  the  case  of  the  Bank  of  Washington  et  aL  against  theState  of 
Arkansas,  and  the  Bank  of  Arkansas,  being  confessedly  an  original 
bill^  must  be  disposed  of  in  like  manner. 


Jambs  Barton,  Plaintiff  in  Error,  v.  Robert  Forsyth. 

20  n.  532. 
Bills  of  Exoeption — Evidehob. 

1.  No  ruling  of  tho  coart,  as  to  instructions  given  or  refused  by  the  court  on  the  trial, 
can  be  reversed  in  this  court,  unless  the  record  shows  that  exception  to  it  was  taken 
or  reserved  at  the  time. 

2.  Hence  a  bill  of  exceptions  taken  on  motion,  after  verdict,  to  substitute  a  new  plaintiff, 
cannot  bring  before  the  court  the  rulings  on  the  trial  not  excepted  to  at  the  time. 

3.  Proceedings  of  a  competent  judicial  tribunal,  properly  certified,  are  evidence,  if 
pertinent  to  the  iesue,  notwithstanding  any  irregularities  or  error  apparent  in  the 
record. 

Writ  of  error  to  the  circuit  court  for  the  northern  district  of  Illi- 
nois.    The  case  is  well  stated  in  the  opinion. 

Mr,  Ballance  and  Mr,  Reverdy  Johnson^  for  plaintiff  in  error. 

Mr,  WiUiamSy  for  defendant. 

♦Mr.  Chief  Justice  Taney  delivered  the  opinion  of  the  [*533] 
court. 

This  action  was  brought  in  the  circuit  court  of  the  United  States 
for  the  district  of  Illinois,  to  recover  a  certain  lot  in  the  town  of 
Peoria,  described  in  the  plaintiff's  declaration. 

In  that  suit,  Forsyth,  the  defendant  in  error,  was  plaintiff,  and 
Barton,  the  plaintiff  in  error,  was  the  defendant;  and  upon  the 
trial^  the  judgment  of  the  circuit  court  was  in  favor  of  the  plaintiff, 
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Forsyth,  and  thereupon  Barton  brought  the  case  here  by  writ  of 
error. 

It  appears  from  the  record  that  the  title  was  a  very  disputed  one, 
and  sundry  questions  of  much  nicety  and  difficulty  were  raised  in 
the  trial  and  decided  by  the  court.  But,  from  the  manner  in  which 
the  case  has  been  brought  up^  none  of  these  questions  are  open  for 
revision  here ;  for  no  exception  to  them  appears  to  have  been  taken 
or  reserved  by  Barton  while  the  jury  were  at  the  bar. 

The  record  shows,  that  after  the  trial,  and  after  verdict  and 
judgment  for  Forsyth,  Charles  Ballance  filed  an  affidavit,  stating 
that  he  was  the  landlord  of  Barton,  and  the  real  party  in  interest, 
and  thereupon  moved  the  court  to  substitute  him  for  Barton,  as 
defendant ;  or  if,  in  the  opinion  of  the  court,  that  could  not  be  done, 
that  he  might  be  admitted  as  co-defendant  with  Barton,  and  that 
Ballance  might  proceed  with  the  suit  in  his  own  name.  But  the 
court  overruled  the  motion,  and  refused  to  permit  said  Ballance  to 
become  a  defendant  in  the  suit.  ^^To  all  which  decisions^  rulingSy 
and  instructions,  defendant  then  and  there  excepted,  and  prayed  that 
this  bill  of  exceptions  be  sealed,  signed,  and  made  a  record,  which  is 
done,**  And  this  has  been  relied  on  here  as  an  exception  to  all 
the  points  which  the  transcript  shows  to  have  been  raised  at  the 
trial,  and  decided  by  the  court.  But  this  is  no  valid  exception  to 
anything,  according  to  the  well-settled  and  established  principles 
of  law.  .  It  has  been  repeatedly  ruled  by  this  court,  as  will  appear 
by  the  cases  reported,  that  no  instruction  to  the  jury,  given  or  re- 
fused by  the  court  below,  can  be  brought  here  for  revision 
[  *  534  ]  by  writ  *  of  error,  unless  the  record  shows  that  the  excep- 
tion to  it  was  taken  or  reserved  while  the  jury  were  at  the 
bar. 

This  is  required  by  the  statute  which  authorized  the  exception, 
and  cannot  be  dispensed  with.  If  the  party  does  not  reserve  the 
exception  at  the  time  at  which  the  law  requires  it  to  be  done,  he 
acquiesces  in  the  decision,  and  cannot  bring  up  the  point  upon  writ 
of  error. 

But  in  this  case,  the  exception  was  not  proposed  to  be  reserved 
until  long  after  the  trial  was  over,  and  the  verdict  and  judgment 
had  been  entered ;  for  the  affidavit  of  Charles  Ballance,  upon  which 
his  motion  was  made,  appears  to  have  been  sworn  to  on  the  22d  of 
July,  1856,  after  judgment,  and  his  motion  was  not  overruled  until 
August  6th,  on  which  last-mentioned  day  he  for  the  first  time  took 
his  exceptions.  Such  an  exception  is  clearly  unauthorized  by  law, 
and  the  decisions  and  rulings  to  which  it  refers  cannot  be  consid- 
ered upon  this  writ  of  exror. 
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There  is  but  one  exception  legally  taken^  and  that  is  upon  the 
admission  as  evidence  of  the  legal  proceeding  under  which  the  lot 
in  question  was  sold  as  the  property  of  a  certain  Michael  La  Croix, 
to  pay  his  debts,  and  at  which  sale  Morrison  was  the  purchaser, 
under  whom  Forsyth  claims  title. 

Barton  objected  to  the  admissibility  of  this  evidence,  and  the 
judges  of  the  circuit  court  were  divided  in  opinion ;  and  thereupon 
the  evidence  was  allowed  to  go  to  the  jury,  and  the  defendant  ex- 
cepted. Upon  this  point,  therefore,  the  plaintiff  in  error  is  entitled 
to  the  consideration  and  judgment  of  this  court. 

But  we  think  that  there  was  no  error  in  admitting  the  evidence 
objected  to.  The  documents  appear  to  be  duly  certified,  and  the  pro- 
ceedings under  which  the  sale  was  made  to  have  been  before  a  court 
of  competent  jurisdiction.  If  there  were  any  irregularities  or  errors 
in  the  proceedings  after  they  were  instituted,  they  were  not  open  to 
examination  in  the  circuit  court,  coming  in,  as  they  did,  collater- 
ally as  evidence  of  title.  Being  the  proceedings  of  a  judicial  -tribu- 
nal which  had  jurisdiction  over  the  subject-matter,  the  circuit  court 
had  no  right  to  take  upon  itself  the  functions  of  an  appellate  court, 
and  inquire  whether  the  debts  claimed  were  really  due  from  La 
Croix,  nor  whether  the  proceedings  were  conducted  and  the  decision 
rendered  in  good  faith  by  the  tribunal  which  authorized  the  sale. 

This  being  the  only  point  legally  before  this  court,  and  there 
being  no  error  in  it,  the  judginent  of  the  circuit  court  must  be 
affirmed,  with  costs. 


John  S.  Williams,  Administrator,  Appellant,  v.  Robert  M.  Gibbbs, 

and  another,  !^xecutors. 

Robert  M.  Gibbes  and  another,  Executors,  Appellants,  v.  John  S. 

Williams,  Administrator. 

20  H.  535. 
Trustee — Pleading— Sdpplemehtal  Answer. 

1.  An  assignee  of  a  claim  against  the  government  of  Mexico,  after  expending  mncfa 
time  and  money  in  establishing  the  claim  and  recovering  the  money,  was  found  not 
to  be  the  true  owner  of  the  claim.  It  is  held  by  this  court  that  he  is  to  be  treated 
as  a  trustee. 

2.  In  a  Boit  to  recover  the  money  from  his  executors,  they  must  be  allowed  to  retain 
all  the  expenses  of  establishing  the  claim,  including  a  fair  compensation  for  the  time 
and  personal  expenses  of  the  deceased  assignee  and  his  executors. 

8.  The  executors  cannot  now  set  np  the  payments  made  by  them  in  distributing  the 
estate  of  their  testator,  after  having  failed  to  do  so  when  the  case  was  before  this 
court  on  ita  merits  in  17  How.  239. 
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4.  A  Rupplemental  answer  in  tbe  nature  of  a  petition  to  bring  before  tbe  court  matters 
proper  to  be  considered  in  the  accounting,  rendered  necessary  by  the  former  decree, 
was  properly  received,  and  is  no  ground  of  review  here. 

Thesb  were  cross  appeals  from  the  circuit  court  for  the  district  of 
Maryland. 

The  case  was  before  this  court  last  as  reported  in  17  How.  239 ; 
21  Curtis,  479. 

On  the  receipt  of  the  mandate  in  the  court  below,  a  supplemental 
answer  was  filed,  setting  up  a  claim  against  the  funds  in  the  hands 
of  defendants  for  costs  and  expenses  in  prosecuting  the  claim  against 
the  Mexican  government,  and  for  compensation  for  {)ersonal  services 
in  the  matter,  and  also  that  the  defendants,  as  executors,  had  dis- 
tributed a  large  part  of  the  fund  to  the  devisees,  &c. 

Mr.  Davis,  Mr.  Dulany^  and  Mr,  Martin,  for  Williams. 

Mr.  Reverdy  Johnson  and  Mr.  Campbell,  for  Oliver's  executors. 

Mr.  Justice  Nelson  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of  the  United 
States  for  the  district  ot"  Maryland. 

A  bill  was  filed  in  the  court  below  by  Williams,  the  present  ap- 
pellant, to  recover  of  the  defendants  the  proceeds  of  the 
[  *536  ]  share  '''of  complainant's  intestate  in  what  is  known  as  the 
Baltimore  Company,  which  had  a  claim  against  the  Mexi- 
can government,  that  was  awarded  to  it  under  the  treaty  of  1839. 
The  proceeds  of  the  share  amounted  to  the  sum  of  $41,306.41.  The 
history  of  the  litigation  to  which  the  award  under  the  treaty  gave 
rise,  in  the  distribution  of  the  fund  among  the  claimants  or  the 
assignees  composing  the  Baltimore  Company,  will  be  found  in  the 
report  of  four  of  the  cases  which  have  heretofore  come  before  this 
court.  (11  How.  529;  12t6.  Ill;  14i6.  610;  17  i6.  233,  239.) 
That  of  Williams  v.  Gibbes,  in  17  How.,  contains  the  report  of  the 
present  case,  when  formerly  here.  This  court  then  decided  that 
the  claim  of  the  executors  of  Oliver  to  the  share  of  Williams  was 
not  well  founded;  that  the  interest  of  Williams  in  the  same  had 
not  been  legally  divested  during  his  lifetime;  and  that  his  legal 
representative  then  before  the  court  was  entitled  to  the  proceeds. 
The  decree  of  the  court  below  was  reversed,  and  the  cause  remanded 
for  further  proceedings,  in  conformity  with  the  opinion  of  the  court. 
Upon  the  cause  coming  down  before  that  court  on  the  mandate,  the 
defendants,  the  executors  of  Oliver,  set  up  several  charges  against 
the  fund,  which  it  was  claimed  should  be  received  and  allowed  in 
abatement  of  the  amount. 
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1.  For  certain  costs  and  expenses  to  which  they  had  been  sub- 
jected in  resisting  suits  instituted  against  it  by  third  parties.  The 
history  of  these  suits  will  be  found  in  tho  cases  already  relerred  to 
in  this  court,  and  need  not  be  stated  at  largo. 

2.  For  services  and  expenses  of  Oliver,  in  his  lifetime,  in  tho 
prosecution  of  the  claim  of  the  Baltimore  Company,  as  its  attorney 
and  agent  before  the  government  of  Mexico,  from  the  year  1825 
down  to  the  time  of  his  death^  in  1834. 

Tlie  court  below  allowed  to  the  executors  the  costs  and  expenses 
to  which  they  had  been  subjected  in  defending  the  suits  mentioned, 
and  also  thirty-five  per  cent,  of  the  fund  in  question  for  the  services 
of  Oliver. 

The  case  is  one  in  many  of  its  features  novel  and  peculiar. 

James  Williams,  the  intestate,  and  owner  of  the  share  in  the 
Baltimore  Company,  became  insolvent  in  1819,  and  took  the  benefit 
of  the  insolvent  laws  of  Maryland,  and  in  1825  the  insolvent  trustee 
of  his  estate  sold  and  assigned  to  Robert  Oliver  the  share  in  ques- 
tion in  this  company ;  and  from  thence  down  to  the  year  1849, 
Oliver  in  his  lifetime,  and  his  executors  afterwards,  did  not  doubt 
but  that  a  perfect  title  to  the  share  had  passed  by  virtue  of  this 
assignment.  In  that  year,  the  court  of  appeals  of  Maryland  de- 
cided, in  a  case  between  the  executors  and  an  insolvent  trustee  of 
Williams,  that  no  title  passed  to  Oliver  by  this  assign- 
ment; and,  as  a  legal  *consequence,  it  was  held  by  this  [*537] 
court,  in  17  How.,  that  the  interest  remained  in  Williams 
at  his  death,  and  of  course  passed  to  his  legal  representative,  the 
complainant. 

All  the  services  and  expenses,  therefore,  of  Oliver,  in  his  lifetime, 
in  the  prosecution  of  the  claims  of  the  Baltimore  Company  against 
the  government  of  Mexico,  and  of  the  litigation  since  encountered 
by  his  executors  in  respect  to  the  share,  have  resulted  in  securing 
the  proceeds  of  the  same  to  the  estate  of  Williams,  the  original 
shareholder.  Williams  in  his  lifetime,  and  his  legal  representa- 
tives since,  down  till  the  fund  was  in  court  awaiting  distribution, 
had  taken  no  steps  for  its  recovery,  nor  had  they  been  subjected  to 
any  expense.  The  whole  of  the  services  had  been  rendered,  and 
expenses  borne,  by  Oliver  and  his  executors;  and  the  question  is, 
whether,  upon  any  established  principles  of  law  or  equity,  the  court 
below  were  right  in  taking  into  the  account  in  the  settlement 
.  between  the  parties  these  services  and  expenses.  We  are  of  opin- 
ion they  were. 

By  the  judgment  of  the  court  of  appeals  of  Maryland,  Oliver  was 
at  no  time  the  true  owner  of  this  share,  as,  notwithstanding  the 
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assignment  by  the  insolvent  trustee,  it  still  remained  in  Williams. 
Oliver  thereby  became  trustee,  instead  of  owner,  of  the  share  and 
of  the  proceeds,  as  did  also  his  executors,  and  they  must  be  re- 
garded as  holding  this  relation  to  the  fund  from  their  first  connec- 
tion with  it.  In  -that  character  the  executors  have  been  made 
accountable  to  the  estate  of  Williams,  and  have  been  responsible 
since  the  fund  came  into  their  possession  for  all  proper  care  and 
management  of  the  same.  In. defending  these  proceeds,  therefore, 
against  suits  instituted  by  third  parties  to  recover  them  out  of  the 
hands  of  the  executors,  they  have  done  no  more  nor  less  than  they 
were  bound  to  do,  as  the  proper  guardians  of  the  fund,  if  they  had 
known  at  the  time  the  relation  in  which  they  stood  to  it,  and  that 
they  were  defending  it  for  the  benefit  of  the  estate  of  Williams,  and 
not  for  that  of  Oliver.  The  services  rendered  and  expenses  borne 
could  not  have  been  dispensed  with,  consistent  with  their  duties  as 
trustees.. 

But  it  is  said  that  these  suits  were  defended  by  the  executors, 
while  claiming  the  fund  in  right  of  their  testator,  and  hence  for 
the  supposed  benefit  of  his  estate;  that  the  defense  was  not  made 
in  their  character  of  trustees,  and  cannot,  therefore,  be  regarded  as 
a  ground  for  charging  the  estate  of  Williams  with  the  costs  of  the 
litigation. 

The  answer  to  this  view  is,  that  although,  in  point  of  fact  the 
defense  was  made  under  the  supposition  that  the  fund  belonged  to 
the  estate  of  Oliver,  yet,  in  judgment  of  law,  it  wks  made 
[  *  538  ]  *  by  them  as  trustees,  and  not  owners,  as  subsequently 
judicially  ascertained ;  and  as  the  costs  and  expenses  were 
properly  incurred  in  the  protection  and  preservation  of  the  fund,  it 
is  but  just  and  equitable  they  should  be  made  a  charge  upon  it. 

The  misapprehension  as  to  the  right  cannot  change  the  beneficial 
character  of  the  expense,  when  indispensable  to  its  security, 

The  duty  of  a  trustee,  whether  of  real  or  personal  estate,  to  de- 
fend the  title,  at  law  or  in  equity,  in  case  a  suit  is  brought  against 
it,  is  unquestioned,  and  the  expenses  are  properly  chargeable  in  his 
accounts  against  the  estate.     (2  Story  Eq.  Juris,  sec.  1275.) 

Another  principle  which  we  think  applicable  to  this  case  is  to  be 
found  in  a  class  of  cases  where  a  bona  fide  purchaser,  for  a  valuable 
consideration,  without  notice,  has  enhanced  the  value  of  the  prop- 
erty by  permanent  expenditures,  and  has  been  subsequently  evicted 
by  the  true  owner,  on  account  of  some  latent  infirmity  in  the  title. 
It  is  well  settled,  if  the  true  owner  is  obliged  to  come  into  a  court 
of  equity  to  obtain  relief  against  the  purchaser,  the  court  will  first 
require  reasonable  compensation  for  such  expenditures  to  be  made^ 
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upon  the  principle  that  he  who  seeks  equity  must  first  do  equity. 
(2  Story  Eq.  sees.  799  and  T996 ;  6  Paige  R.  403,  404 ;  1  Story 
Rep.  494,  495.) 

A  kindred  principle  is  also  found  in  a  class  of  cases  where  there 
has  been  a  bona  fide  adverse  possession  of  the  property  tacitly  acqui- 
esced in  by  the  true  owner.  The  practice  of  a  court  of  equity,  in 
such  cases,  does  not  permit  an  account  of  rents  and  profits  to  be 
carried  back  beyond  the  filing  of  the  bill.  (8  Wheat.  78;  27  E. 
L.  and  E.  Rep.'  p.  212;  7  Ves.  541  ;  1  Ed.  Ch.  579.)  This  prin- 
ciple is  applicable  where  the  person  in  possession  is  a  bona  fide  pur- 
chaser, and  there  has  been  some  degree  of  remissness,  or  negligence, 
or  inattention,  on  the  part  of  the  true  owner,  in  the  assertion  of  his 
rights. 

Courts  of  equity,  it  would  seem,  do  not  grant  active  relief  in  favor 
of  a  bona  fide  purchaser,  making  permanent  meliorations  and  im- 
provements by  sustaining  a  bill  brought  by  him  against  the  true 
owner,  after  he  has  succeeded  in  recovering  the  property  at  law. 
(6  Paige  R.  390,  403,  404,  405 ;  1  Story  R.  495  ;  8  Wh.  81,  82.) 

The  civil  law  in  this  respect  is  more  liberal,  and  provides  a  rem- 
edy in  behalf  of  the  purchaser,  even  beyond  an  abatement  of  the 
rents  and  profits  for  such  expenditures  as  have  enhanced  the  value 
of  the  estate,  (cases  above ;)  and,  indeed,  generally  applies  the  prin- 
ciple in  favor  of  any  bona  fide  possessor  of  property  who 
has  in  good  faith  expended  his  money  for  its  *  preservation  [  *  539  ] 
or  amelioration  ;  otherwise,  it  is  said,  the  true  owner  ap- 
propriates unjustly  the  property  of  another  to  himself.  (Touillier, 
3  B.  tit.  4,  ch.  1,  sees.  19,  20.) 

Now,  in  the  case  before  us,  Oliver,  in  1825,  purchased  this  share 
in  the  Baltimore  Company  for  the  consideration  of  $2,000,  its  fall 
value  at  the  time.  The  purchase  was  made  from  the  insolvent  trustee 
of  Williams,  whom  all  parties  concerned  believed  had  the  power  to 
sell  and  transfer  the  title.  Williams^  down  till  his  death  in  1836, 
set  up  no  claim  to  it,  nor  did  his  representative  after  his  death  till 
August,  1852,  when  this  bill  was  filed.  Oliver  and  his  executors 
hud  been  in  the  undisturbed  possession,  so  far  as  respects  any  claim 
under  the  present  right,  for  the  period  of  twenty-seven  years.  And 
although  it  may  be  said  in  excuse  for  any  remissness,  and  by  way 
of  avoiding  the  consequences  of  delay,  that  Williams,  and  those 
representing  him,  had  no  knowledge  of  the  defect  in  the  title  till 
the  decision  of  the  court  of  appeals  of  Maryland ;  it  may  be  equally 
said,  on  the  other  hand,  that  Oliver  and  his  executors  were  alike 
ignorant  of  it,  and  had  in  good  faith  expended  their  time  and 
money  in  recovering  the  claim  against  the  government  of  Mexico, 
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and  afterwards  in  defending  it  against  a  long  and  expensive 
litigation. 

It  is  difScult  to  present  a  stronger  case  for  the  protection  of  a 
bona  Jide  purchaser  from  loss,  who  has  expended  time  and  money  in 
enhancing  the  value  of  the  subject  of  the  purchase^  or  a  case  in 
which  the  principle  more  justly  applies,  that  where  the  true  owner 
seeks  the  aid  of  a  court  of  equity  to  enforce  such  a  title,  the  court 
will  administer  that  aid  only  when  making  compensation  to  the 
purchaser.  We  are,  therefore,  of  opinion  that  the  court  below  was 
right  in  allowing  in  the  account  the  costs  and  fees  paid  to  counsel 
by  the  executors  in  the  defense  of  the  suits. 

In  respect  to  the  thirty-five  per  cent,  allowed  for  the  prosecution 
of  the  claim  against  the  government  of  Mexico,  it  stands,  in  prin- 
ciple, upon  the  same  footing  as  other  services  and  expenses  incurred 
in  protecting  and  preserving  the  fund  after  possession  was  obtained. 
The  amount  of  compensation  depends  upon  the  proofs  in  the  case  as 
to  the  value  of  the  service,  and  which  must,  in  a  good  degree,  be 
governed  by  the  usual  and  customary  charges  allowed  for  similar 
services  and  expenses.  As  this  claim  was  prosecuted  with  others  by 
Oliver  when  he  supposed  and  believed  that  he  was  the  owner,  and 
that  he  was  acting  on  his  own  behalf,  and  not  as  trustee  for  Wil- 
liams, the  rate  of  compensation  must  rest  upon  all  the  facts  and 
circumstances  attending  the  service.  There  could  have  been  no 
agreement  as  to  the  compensation.  And  for  the  same 
[*540]  reason,  it  cannot  *be  expected  that  an  account  of  the 
service  and  expenses  was  kept  so  as  to  enable  the  court  to 
arrive  with  exactness  at  the  proper  sum  to  be  allowed,  as  might 
have  been  required,  if  Oliver  had  been  chargeable  with  notice  of 
the  trust.  The  proofs  show  that  Oliver  appointed  agents  to  repre- 
sent him  at  the  government  of  Mexico  as  early  as  March,  1823,  and 
that  these  agencies  were  continued  from  thence  down  till  his  death 
in  1834 ;  and  that  during  all  this  time  he  kept  up  an  active  corres- 
pondence with  them  and  others,  and  with  our  ministers  at  Mexico, 
and  with  his  own  government,  on  the  subject.  The  justice  of  these 
claims  had  been  acknowledged  by  the  government  of  Mexico  as 
early  as  1823- '4,  but  no  provision  was  made  for  their  payment. 
They  were  regarded  as  of  very  little  value,  from  the  hopelessness 
of  their  recovery  ;  and  it  is  perhaps  not  too  much  to  say,  upon  the 
evidence,  that  in  the  absence  of  the  vigorous  and  efficient  prose- 
cution of  them  by  Oliver,  they  would  have  been  worthless.  In 
the  result,  for  the  share  in  question,  which  was  sold  in  1825  for 
$2,000,  there  was  realized  from  the  government  of  Mexico,  under 
the  treaty  of  1839,  the  sum  of  $41,306.41.     The  estate  of  Williams 


DECEMBER  TERM,  1857.  577 

^^ — * -  ~  , ^ 

Williams  v.  Gibbes. 


has  never  expended  a  dollar  towards  recovering  it ;  nor  has  Oliver 
ever  received  any  compensation  for  his  services.  The  amount  may 
seem  large,  but  we  cannot  say  the  court  below  was  not  warranted 
in  allowing  it  upon  the  proofs  in  the  case  of  the  great  service  ren- 
dered, and  of  the  customary  charges  in  similar  cases. 

It  has  been  urged  by  the  executors  of  Oliver,  that  they  had  paid 
over  three-eighths  of  the  fund  in  the  distribution  of  the  eslate  before 
the  filing  of  th3  bill  in  this  case,  and  that  they  are  not,  therefore, 
liable  for  that  portion  of  the  fund.  It  is  claimed  that  it  was  shown 
before  the  master  that  this  portion  was  paid  over  in  the  regular 
course  of  administration,  and  as  in  duty  bound  by  the  laws  of  the 
State  of  Maryland.  If  this  had  appeared  when  the  cause  was  heard 
upon  the  merits,  and  the  question  as  to  the  right  to  this  fund  was 
determined,  the  ground  now  taken  might  possibly  have  been  a 
good  defense  to  that  portion  of  the  fund ;  and  the  complainant 
would  have  been  sent  to  the  distributees  to  recover  it.  This,  how- 
ever, may  not  be  entirely  certain  ;  for  there  is  authority  for  saying, 
that  a  trustee  having  notice  that  it  is  doubtful  if  the  trust  fund 
should  be  distributed  according  to  the  trusts  under  which  he  holds 
it,  he  should  apply  to  the  court  for  its  direction  before  he  executed  • 
the  trust,  by  paying  over  the  fund.  (27  E.  L.  and  Eq.  R  p.  302.) 
In  this  case,  the  executors  of  Oliver  had  notice  of  the  defect  of  the 
title  of  their  testator  after  the  decision  of  the  court  of  appeals. 
But  be  this  as  it  may,  we  think  the  question  of  liability, 
to  the  extent  of  the  whole  of  the  fund,  *  was  disposed  of  [  *  541  ] 
in  the  case  when  before  us  on  the  merits,  and  was  not  re- 
served for  the  hearing  on  the  adjustment  of  the  accounts  before  the 
court  below,  on  the  coming  down  of  the  mandate.    (17  How.  257.) 

An  objection  has  been  made  by  the  counsel  for  the  appellant, 
Williams,  in  respect  to  the  order  of  the  court  below,  permitting  a 
supplemental  answer.  We  suppose  this  question  rather  a  matter 
of  practice  than  otherwise,  resting  in  the  discretion  of  the  court 
below,  and  as  a  matter  of  convenience  preparatory  to  the  taking  of 
the  account  before  the  master.  The  answer — and,  for  aught  we 
see,  the  object  in  view  might  as  well  have  been  attained  by  a  peti- 
tion to  the  court,  stating  the  facts — was  put  in  for  the  purpose  of 
bringing  to  the  notice  of  the  court  the  matters  relied  on  in  the  ad- 
justment of  the  accounts,  and  by  way  of  charges  to  be  deducted 
from  the  amount  claimed.  The  proceeding  enabled  the  court  to 
give  in  advance  directions  to  the  master  in  making  the  settlement, 
and  thereby  narrow  the  grounds  of  controversy  before  him,  and 
facilitate  the  hearing.  It  could  work  no  prejudice  to  either  party, 
for  no  claim  by  way  of  abatement  of  the  account  thus  set  up  in  the 
Vol.  ii— 37 
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answer  or  petition  should  be  allowed  by  the  court,  but  what  was 
pert:nent  to  the  subject  of  examination  before  the  master. 

Upon  the  whole,  we  are  satisfied  the  decree  of  the  court  below 
was  right,  and  ought  to  be  affirmed. 


Mr.  Justice  Gribr  dissented. 


William  Pinknet  Whtte,  Administrator,  Appellant,  v.  Robert  M. 

Gibbes  and  another. 
Robert  M.  Gibbes  and  another  v.  William  Pinkney  Whtte. 

20  II.  541. 

Pbactioe  in  CHAKCEnr. 

Where  an  original  bill,  on  which  a  decree  on  the  merits  has  oeen  affirmed  in  this  court, 
shows  jurisdiction  of  the  parties,  it  is  not  competent,  in  answer  to  a  bill  of  revivor,  to 
deny  the  jarisdiction.  Sach  an  objection  comes  too  late,  at  all  events,  after  the  man- 
date has  gone  to  the  court  below. 

These  were  cross  appeals  from  the  circuit  court  for  the  district  of 
Maryland,  and  involved  the  same  questions  as  those  in  the  preced- 
ing case,  except  the  question  of  jurisdiction  raised  in  the  answer  to 
the  hill  of  revivor.  It  was  by  same  counsel  and  at  same  term  with 
that  case. 

[  *  642  ]  *  Mr.  Justice  Nemon  delivered  the  opinion  of  the  court. 
This  is  an  appeal  i'rom  a  decree  of  the  circuit  court  of 
the  United  States  for  the  district  of  Maryland. 

The  case  in  principle  is  similar  to  the  case  of  Williams  v.  The 
Executors  of  Robert  Oliver,  in  which  the  opinion  has  just  been  de- 
livered, with  the  exception  of  a  question  made  upon  a  bill  of  revivor. 

The  suit  was  originally  brought  by  John  Gooding,  jun.,  admin- 
istrator de  bonis  non  of  the  estate  of  John  Gooding,  sen.  After  the 
determination  of  the  cause  by  this  court,  reversing  the  decree  below, 
and  sending  it  back  with  directions  to  enter  a  decree  for  the  com- 
plainant, and  to  take  an  account,  the  complainant  died.  Thereupon, 
Whyte,  the  present  complainant,  was  appointed  administrator  de 
bonis  non,  and  filed  a  bill  of  revivor  of  the  original  suit,  and  pre- 
sented a  petition  to  the  court,  praying  that,  as  the  defendants  were 
residents  of  the  city  of  New  York,  the  subpoena  may  be  served  upon 
the  counsel  of  the  defendants  in  the  original  suit,  which  was 
granted.  The  defendants  appeared,  and  filed  an  answer  to  the  bill 
of  revivor  under  protest,  and  insisted  that  the  court  had  not  juris- 
diction of  the  original  suit,  as  the  complainant  in  that  suit  was  a 
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citizen  and  resident  of  Virginia,  and  the  defendants  were  residents 
of  New  York.  There  does  not  appear  to  have  been  any  order  of  the 
court  upon  tjie  question  presented  in  this  answer;  but  the  cause 
proceeded  before  the  master,  where  it  was  pending  at  the  time  of 
filing  the  bill  of  revivor  and  answer  to  the  same. 

The  point  is  now  taken,  that  as  it  appears  the  defendants  were 
citizens  and  residents  in  New  York  at  the  time  of  the  filing  of  the 
original  bill,  and  also  the  bill  of  revivor,  the  court  below  had  no 
jurisdiction  in  the  case. 

The  answer  to  this  objection  is,  that  no  want  of  jurisdiction  ap- 
peared on  the  face  of  the  original  bill,  and  the  defendants  appeared 
and  defended  the  suit ;  and,  as  the  bill  of  revivor  is  but  a  continu- 
ance of  that  suit,  the  residence  of  the  parties  at  the  time  it  was 
filed  is  altogether  immaterial. 

This  question  arose  in  the  case  of  Clarke  v,  Matthewson  et  al,j 
(12  Peters,  164,)  and  was  decided  in  conformity  with  the  rule  above 
stated. 

In  respect  to  the  other  objection,  that  the  court  had  not  jurisdic- 
tion in  the  original  suit,  we  may  add,  in  addition  to  what  we  have 
said,  it  comes  too  late  after  the  mandate  has  gone  down  to  the 
court  below.     (3  How.  413.) 

The  decree  of  the  court  below  affirmed. 

Mr.  Justice  Gribr  dissented. 


THE  CRESCENT  CITY. 


Thomas  Snow  and  others.  Appellants,  i;.  Charles  Hill  and  others. 

20  H.  543. 

AdMIBALTY— COLLISIOH. 

The  case  is  one  of  the  weight  of  evidence  in  which  a  steamship 
ascending  the  Mississippi  river  collided  with  a  tow-boat  and  the 
vessels  she  had  in  tow  descending  the  river,  and  the  ascending 
steamer  found  to  be  in  fault. 

Mr.  Cushing,  for  the  Ocean  Queen,  Mr.  Benjamin^  for  the  tug 
Star,  and  Mr.  Cutting ^  for  the  Crescent  City. 

*  Mr.  Justice  McLean  delivered  the  opinion  of  the  court.  [  *  545  ] 
This  is  an  appeal  in  admiralty  from  the  circuit  court 
for  the  eastern  district  of  Louisiana. 
Hill  and  others,  as  claimants,  in  their  libel,  state  that  the  Ocean 
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Queen,  being  duly  enrolled,  registered,  and  equipped,  left  the  port 
of  New  Orleans  on  a  voyage  to  Liverpool,  England,  having  a  cargo 
of  about  2,780  bales  of  cotton ;  that  on  the  5th  of  November,  1852, 
about  half  past  nine  o'clock  p.  ra.,  under  the  tow  of  the  tow-boat 
Star  on  the  larboard  side,  the  ship  Charles  and  Jane  on  the  star- 
board, and  a  brig  in  tow  astern,  were  proceeding  down  the  river 
Mi8.siss]ppi  for  the  Balize;  that  at  about  midnight  on  the  same 
evening,  twenty  miles  below  New  Orleans,  the  steamship  Crescent 
City,  then  ascending  the  river,  came  in  collision  with  the  Ocean 
Queen  on  her  larboard  bow,  cutting  her  to  the  bends,  breaking 
her  planking,  timbers,  and  knees,  and  so  injured  the  ship 
[  *  646  ]  as  to  *  disable  her  from  the  prosecution  of  her  voyage,  and 
compelled  her  to  return  to  New  Orleans  to  refit ;  and  that 
the  costs  of  repairs  and  expenses  amounted  to  the  sura  of  twenty-five 
thousand  dollars  ;  and  a  lien  on  the  Crescent  City  and  the  Star,  for 
the  above  sum,  is  jointly  and  severally  claimed. 

The  answer  of  the  United  States  Mail  Steamship  Company,  a 
body  corporate,  owner,  says,  the  Crescent  City  was  ascending  the 
Mississippi  river  to  the  port  of  New  Orlean«»,  and  was  at  a  point  in 
the  river  just  below  the  English  Turn,  when,  at  about  midnight, 
the  pilot  and  crew  discovered  a  tow-boat,  which  proved  to  be  the 
Star,  with  the  Ocean  Queen  and  two  other  vessels,  a  short  distance  in 
front,  and  close  to  the  eastern  bank  of  the  river ;  that  there  was 
not  sufficient  room  to  pass  between  the  tow  and  the  bank ;  that  the 
tow-boat  and  her  tow  were  out  of  the  usual  course  of  vessels  de- 
scending the  river,  and  that  the  Crescent  City  was  in  her  proper 
position  ;  that  the  Ocean  Queen  had  not  a  light  set  in  her  rigging 
or  elsewhere,  visible  to  those  on  board  the  Crescent  City  ;  that  the 
tow-boat  failed  to  ring  her  bell  or  stop  her  engines  and  float,  in  the 
manner  pointed  out  by  law;  that  the  Crescent  city  had  slowed  her 
engines  on  approaching  the  tow-boat,  and  receiving  no  signal  that 
she  was  descending  the  river,  put  the  helm  of  the  Crescent  City  to 
the  starboard,  so  as  to  pass  outside  of  and  clear  of  the  Star  and  her 
tow  ;  that  she  was  heading  to  the  western  bank  of  the  river,  and 
as  they  approached  her  the  Crescent  City  stopped  her  engines,  and 
then  backed,  and  was  backing  when  the  Ocean  Queen  and  the  tow- 
boat  Star  ran  into  the  starboard  bow  of  the  Crescent  City,  striking 
her  about  twelve  feet  from  her  stern^  and  causing  great  damage. 

That  the  pilot,  officers,  and  crew,  of  the  Crescent  City,  managed 
their  boat  with  great  care  and  skill ;  that  the  collision  was  caused 
by  negligence  and  want  of  care  of  the  tow-boat  Star  and  the  Ocean 
Queen,  in  not  keeping  their  proper  position  on  the  river,  in  not 
ringing  their  bell,  &c. 
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The  answer  of  the  Tow-boat  Company  to  the  libel  was  filed,  de- 
nying the  allegations  it  contained;  and  charging  the  fault  on  thd 
Crescent  City. 

As  the  decision  of  the  court  must  be  governed  by  the  evidence, 
it  is  not  important  to  refer  to  the  other  pleadings  in  the  case. 

Uavid  Kelly,  a  witness,  after  describing  the  tow-boat  and  the 
other  vessels  fastened  to  her,  as  stated  in  the  libel,  said,  when  they 
started  from  New  Orleans  the  Ocean  Queen  had  one  of  her  own 
men  at  the  helm;  afterwards  the  Star  sent  a  man  who  took  charge 
of  it.  They  proceeded  down  the  river,  as  near  the  middle 
as  possible.  In  about  an  hour,  one  of  the  *men  from  the  [  *  547  ] 
tow-boat  Star  came  on  board  and  set  the  wheel  again. 
Thev  continued  about  the  middle  of  the  river  until  twelve  o'clock 
at  night.  At  this  time  the  witness  was  on  the  lookout,  when  he 
saw  the  Crescent  City  ascending  the  river  at  a  great  distance.  The 
tow  was  about  the  middle  of  the  river,  a  little  nearer  the  western 
than  the  eastern  shore.  The  night  was  clear,  so  that  one  could  see 
all  over  the  river.  Witness  stood  on  the  forecastle,  forward,  wait'- 
ing  for  the  Crescent  City,  supposing  that  she  would  keep  cliear  of 
them,  as  there  was  plenty  of  room  on  the  larboard  side;  but  she 
approached  so  near  that  witness  hailed  her,  and  the  tow-boat  stopped 
her  engines  and  rang  her  bell,  but  to  no  purpose;  the  Crescent  City 
did  not  alter  her  course ;  she  came  so  close  that  witness  could  sei 
all  over  her  forecastle  forward,  where  her  lookout  should  have  been^ 
but  he  saw  no  one  on  the  -lookout.  He  staid  in  his  position  until 
the  Crescent  City  struck  the  ship  Ocean  Queen  on  her  larboard 
bow.  Witness  then  jumped  oflf  the  forecastle  and  ran  aft,  but  re- 
turned in  a  few  minutes,  and  saw,  for  the  first  time,  one  or  two 
men  on  the  forecastle  of  the  Crescent  City.  She  struck  the  Ocean 
Queen  on  her  larboard  bow,  and  stove  everything  in  forward; 
carried  away  the  larboard  cathead  entirely,  so  that  the  anchor  went 
down  the  full  length  of  the  chain,  and  parted  all  the  fastenings 
of  the  Ocean  Queen  to  the  tow-boat,  carried  away  the  guards  of 
the  Star,  and  bent  her  smoke-pipe.  The  tow-boat  brought  the 
Ocean  Queen  back  to  the  city.  The  witness  was  the  only  person 
on  watch  on  the  Ocean  Queen.  There  were  no  lights  hung  out  on 
the  vessel,  but  he  supposes  her  lights  in  the  cabin  must  have  been 
visible  through  the  windows.  Witness  knew  the  river  well;  took 
particular  notice,  and  is  confident,  when  the  Crescent  City  apr 
preached  the  tow,  it  was  about  the  middle  of  the  river.  The  St^r 
did  not  alter  her  course.  When  he  first  saw  the  Crescent  City,  she 
was  about  half  a  mile  distant ;  when  he  first  hailed  her,  she  was 
about  four  or  five  times  her  length  from  the  tow.     Witness  thinks, 
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when  the  Crescent  City  struck,  she  was  going  ahead  fast.  The 
tow-boat  Star  stopped  her  engine,  and  rang  her  bell ;  her  light 
hung  between  the  smoke-pipe  and  her  forward  fires. 

John  Marston  was  Standing  on  the  deck  of  the  Ocean  Queen 
when  he  first  saw  the  Crescent  City  ;  she  was  about  five  times  her 
length  off.  The  night  was  clear,  and  he  could  distinctly  see  both 
shores.  The  tow-boat  was  heading  down  the  river,  as  near  the 
middle  of  it  as  possible.  She  was  running  about  seven  knots  an 
hour;  he  thinks  the  Crescent  City  was  running  some  eight  or  ten 
knots  an  hour  when  she  struck  the  Ocean  Queen.     There  were  two 

signal  lights  on  the  Star. 
[*548]  *  Henry  Crowell,  a  witness,  was  on  the  deck  of  the 
Ocean  Queen;  saw  the  Crescent  City  half  a  mile  off;  as 
she  approached,  he  hailed  her.  The  tow  was  in  the  middle  of  the 
river,  rather  nearer  to  the  western  than  the  eastern  shore ;  of  this 
he  is  confident.  Richard  Matthews  was  master  of  the  Ocean  Queen. 
The  night  was  clear  and  starlight;  could  see  both  shores.  The 
Ocean  Queen  was  nearer  the  western  than  the  eastern  shore.  Soon 
after  the  collision,  she  drifted  to  the  western  shore. 

Henry  J.  Whitney  was  master  of  the  tow-boat;  he  has  been 
engaged  in  that  business  eight  or  ten  years ;  heard  the  bell  ring  ; 
came  immediately  on  deck ;  ran  aft,  and  directed  the  hawser  of  the 
brig  to  be  let  go,  in  order  that  he  might  back.  The  tug  was  near 
the  middle  of  the  river,  nearest  to  the  western  shore.  He  is  posi- 
tive as  to  this  fact. 

Witness  has  heard  Captains  Disney,  Chapman,  Brown,  Laplace, 
Phillips,  and  others,  say  that  Captain  Foote,  the  pilot  of  the  Cres- 
cent City,  is  not  considered  as  a  pilot,  and  especially  among  mas- 
ters of  tow-boats.  Peter  Curran  was  pilot  of  the  Star,  and  on  duty 
when  the  collision  occurred.  The  Star  had  her  full  complement  of 
men ;  was  nearer  to  the  western  than  the  eastern  shore.  On  seeing 
the  Crescent  City  coming,  he  rang  the  bell  to  stop  the  engines ; 
then  rang  the  big  bell  hard,  three  or  four  times.  The  Crescent 
City  seemed  to  come  towards  them,  on  the  larboard  side,  till  she 
got  nearly  abreast  the  ship's  bow ;  then  she  hauled,  as  witness 
thought,  nearly  square  across,  until  she  hit  the  ship  between  the 
cathead  and  the  stern,  and  hove  her  over  on  the  guards  of  the  tow- 
boat,  which  were  broken.  The  bow  of  the  Ocean  Queen  was  a  little 
ahead  of  the  tow-boat.  Witness  watched  the  lights  of  the  Crescent 
Oity  when  she  turned  her  bow  westward.  At  that  time  she  was 
about  a  mile  and  a  half  from  the  tow.  She  appeared  to  be  heading 
all  the  time  westward,  till  she  came  abreast  of  the  Ocean  Queen, 
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when  she  seemed  to  turn  suddenly,  as  if  she  had  her  helm  hard 
a-starboard  to  turn  towards  the  western  shore. 

Asa  Payson  corroborates  the  above  witnesses  as  to  the  tow  being 
in  the  middle  of  the  river,  and  the  direction  taken  by  the  Crescent 
City  across  the  river. 

Foote,  the  pilot  of  the  Crescent  City,  says  he  was  ascending  the 
river  as  near  the  eastern  bank  as  it  was  prudent  and  usual  to  run. 
He  descried  the  tow-boat,  being  on  the  lookout,  from  the  top  of  the 
pilot-house;  there  was  a  man  on  the  watch  forward,  Mr.  Banshaw, 
and  also  one  on  the  deck.  When  he  first  saw  the  light,  it  was 
about  a  point  on  his  port  bow.  He  told  the  man  at  the 
helm  there  was  a  tow  ahead,  and  to  keep  close  *  in  to  the  [  *  549  ] 
eastern  bank,  for  that  was  his  position.  As  he  approached 
the  tow,  an  order  to  slow  the  engines  was  given,  and  at  the  same 
time  witness  said  there  was  a  tow  ahead,  either  bound  up  or  at 
anchor.  The  engines  were  slowed.  The  wheelsman  said  he  could 
see  no  opening  between  the  tow  and  the  shore.  Witness  then 
directed  him  to  put  his  helm  to  the  starboard,  and  go  outside  of 
the  tow.  As  soon  as  witness  perceived  the  tow  was  descending  the 
river,  the  engines  were  ordered  to  be  stopped  and  backed.  This 
order  was  obeyed,  but  it  did  not  prevent  the  collision.  The  Cres- 
cent City  was  not  going  with  force  when  the  collision  occurred. 
Captain  Davenport  appeared  just  after  the  collision,  when  the  bows 
of  the  boats  were  still  together.  This  was,  he  thinks,  about  twice 
the  length  of  the  boat  from  the  eastern  bank.  He  is  confident, 
when  he  first  saw  the  tow,  it  was  not  in  the  middle  of  the  river. 
If  he  could  have  seen  between  the  tow  and  the  eastern  shore,  he 
should  have  kept  near  the  shore ;  but  not  seeing  an  opening,  he 
took  a  western  direction,  which  was  his  proper  course. 

Several  witnesses  were  examined  who  were  on  board  the  Crescent 
City,  all  of  whom,  more  or  less,  corroborated  the  impression  of  the 
pilot,  that  they  were  very  near  the  eastern  shore,  and  that  between 
the  tow  and  that  shore  there  was  not  room  for  the  Crescent  City  to 
pass. 

From  what  has  been  stated  in  the  pleadings  and  testimony,  it 
will  be  seen  that  in  this,  as  in  other  cases  of  collision,  the  theories 
of  the  respective  parties  are  in  conflict.  Both  cannot  be  true;  and 
if  either  be  so  to  the  extent  claimed,  the  right  and  the  wrong  are 
established. 

The  claimants  allege  that  the  Ocean  Queen  in  charge  of  the 
steam  tow-boat  Star,  with  two  other  vessels,  was  descending  the 
river  Mississippi,  about  twenty  miles  below  New  Orleans,  being 
near  the  middle  of  the  river,  rather  nearer  to  the  western  than  the 
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eastern  bank,  was  run  into  by  the  Crescent  City,  and  injured  as 
described. 

Some  eight  or  ten  witnesses  called  in  behalf  of  the  claimants — 
some  of  them  experienced  pilots,  and  well  acquainted  with  the 
river — being  on  board  the  Star  tow-boat,  or  one  of  the  boats  fas- 
tened to  it,  and  several  of  them  witnessed  the  collision,  a  p^t  of 
whose  testimony  is  above  stated,  and  they  all  conduce  to  establish 
the  allegations  in  the  libel.  They  show  that  the  tow-boat  was  in 
her  proper  course  in  the  middle  of  the  river,  or  rather  nearer  to  the 
western  than  the  eastern  shore,  and  this  all  the  witnesses  admit 
was  the  usual  and  proper  course.  They  also  show  that  the  Star 
had  lights,  and  that  there  was  no  want  of  care  in  her  manage- 
ment. Her  course  down  the  middle  of  the  river  was  con- 
[  *  550  ]  tinned,  and  on  the  approach  of  the  *  Crescent  City,  so  as 
to  threaten  a  collision,  the  hawser  which  fastened  the  brig 
to  the  stern  was  thrown  off,  so  that  the  tow-boat  might  back ;  the 
engines  were  stopped,  and  the  approaching  boat  was  hailed,  the 
bells  rang,  and  the  Star  was  inclined  still  further  to  the  western 
shore.  More  than  this  could  not  be  done,  nor  required  of  the  tow- 
boat  with  her  towage.  Being  in  her  right  position,  the  Star  had  no 
reason  to  apprehend  a  collision  until  the  danger  became  imminent. 
And  when  this  was  apparent,  nothing  more  could  be  done  by  the 
tow-boat  than  was  done.  It  would  be  a  strange  rule  of  navigation 
to  require  a  boat  descending  in  the  middle  of  a  river,  more  than 
twenty-four  hundred  feet  in  width,  to  keep  out  of  the  way  of  a 
vessel  ascending  the  river  close  to  the  shore,  a  thousand  feet  from 
the  descending  boat,  which  should  change  its  course  to  a  direction 
across  the  river,  out  of  its  proper  course,  and  with  the  view  of 
crossing  the  bow  of  the  descending  boat.  No  stronger  case  could 
be  put  or  imagined,  to  show  fault  in  the  ascending  boat. 

The  theory  of  the  Crescent  City  is  unreasonable,  and  is  unsus* 
tained  by  the  evidence.  It  was  ascending,  as  alleged,  the  eastern 
shore  of  the  river,  as  near  to  it  as  could  safely  be  navigated,  until 
the  light  of  the  tow-boat  was  discovered,  which  was  directly  ahead, 
and  so  close  to  the  shore  as  not  to  give  room  for  the  ascending  boat 
to  pass  between  it  and  the  shore.  This  is  untrue,  if  the  facts  be 
true  as  to  the  position  of  the  tow-boat. 

The  position  of  the  tow-boat  is  proved  by  experienced  pilots  and 
river  men,  well  acquainted  with  the  river  for  many  years,  and 
whose  character  for  truth  has  not  been  questioned.  They  say  that 
they  could  see  both  shores,  and  that  from  their  knowledge  of  the 
river  they  cannot  be  mistaken. 

To  counteract  this  proof,  there  is  nothing  but  the  statements  of 
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the  pilot  of  the  Crescent  City,  who  is  proved  to  be  ignorant  and 
incompetent,  and  two  or  three  witnesses  on  board  that  vessel,  who 
were  not  shown  to  have  a  knowledge  of  the  river.  The  pilot  di- 
rected the  helm  to  the  starboard,  with  the  view  of  passing  the  tow 
on  the  western  side.  And  this  course  was  continued  until  the  col- 
lision occurred,  by  striking  the  larboard  bow  of  the  Ocean  Queen. 
This  bow  was  a  little  in  advance  of  the  Star. 

Whilst  one  or  two  of  the  witnesses  speak  favorably  of  Foote,  the 
pilot,  the  greater  number  speak  of  him  as  ignorant  of  his  duties, 
and  not  fit  for  a  pilot.  And  in  addition  to  this,  it  seems  he  was 
not  acquainted  with  the  river.  This  is  shown  to  some  extent,  as 
he  seems  to  have  relied  more  on  the  opinion  of  the  man  at  the 
helm,  than  on  his  own  knowledge  and  judgment. 

*  The  place  of  collision,  as  appears  from  a  survey  of  the  [  *  551  ] 
river,  is  2,420  feet  wide;  and  if  the  tow  was  in  the  middle 
of  the  river,  there  were  twelve  hundred  and  ten  feet  between  the 
tow  and  the  eastern  shore,  which  afforded  room  for  three  vessels  to 
pass  abreast,  of  the  ca[)acity  of  the  Crescent  City. 

The  statement  of  Foote  is  conclusive  against  his  theory.  He 
starboarded  his  helm,  to  pass  the  western  side  of  the  tow.  His  ap- 
proach was  seen  by  those  on  board  the  Star  and  the  other  vessels 
connected  with  her,  some  time,  and  preparations  were  made  to  avoid 
the  collision.  This  shows  that  Foote  was  mistaken  as  to  the  posi- 
tion of  the  tow,  and  this  mistake  was  fatal.  Whether  it  resulted 
from  his  ignorance  of  the  course  of  the  river,  or  of  his  duties  as  a 
pilot,  or  from  both,  is  immaterial.  It  shows  that  the  Crescent  City 
was  in  fault,  as  the  colliding  vessel. 

It  is  alleged  that  the  Ocean  Queen  had  no  lights,  and  that  on 
the  approach  of  the  Crescent  City  the  Star  did  not  stop  her  engines 
and  float,  as  the  statute  of  Louisiana  requires  of  the  descending 
boat.  The  Ocean  Queen  was  passive,  following  in  the  tow  of  the 
Star;  her  lights  were  not  required  to  be  hung  out.  The  tow-boat 
Star  was  responsible  for  her  safe  navigation,  so  far  as  skill  and 
knowledge  of  the  river  were  concerned ;  but  it  was  not  responsible 
for  the  w^rongs  of  other  boats,  which  could  not,  reasonably,  be 
avoided. 

The  statute  of  Louisiana  referred  to,  we  think,  is  not  in  the  case ; 
from  the  facts  proved,  its  requirements  could  have  had  no  applica- 
tion. 

The  Ocean  Queen  was  bound  to  a  foreign  country ;  the  Crescent 
City  was  carrying  on  an  intercourse  between  New  Orleans  and  the 
Atlantic  States.  The  agency  of  the  tow-boat  did  not  change  the 
character  of  the  commerce  in  which  the  vessels  were  engaged.    The 
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Ocean  Queen  was  propelled  by  steam,  and  whether  the  power  be 
located  in  the  tug  or  in  the  ship,  can  be  of  little  or  no  importance. 
It  was  subject  to  the  admiralty  jurisdiction^  and  to  the  rules  applied 
to  vessels  having  the  same  motive  power. 

The  circuit  court  decreed  against  the  Tow-boat  Company  in  solidOy 
the  sum  of  $19,465.79  damages,  with  interest  thereon  at  the  rate 
of  five  per  cent,  per  annum  from  the  10th  of  January,  1853,  till 
paid,  and  costs  of  suit;  and  that  the  Tow-boat  Company,  upon  the 
payment  of  the  above  sum,  shall  have  and  recover  from  the  Mail 
Steamship  Company,  &c.,  $9,732.89,  the  one  half  of  the  sum  de- 
creed as  above. 

In  this  decree  we  think  there  is  error.  The  tow-boat  was 
not  in  fault.  Her  equipments  and  crew  were  such  as  the  law  re- 
quired, and  the  usage  of  the  service.  In  nothing  did  the 
[  *552]  *  tow-boat  fail,  which  in  the  least  conduced  to  the  disas- 
ter. The  Crescent  City  was  wholly  in  fault,  and  the  de- 
cree for  the  damages  suffered  by  the  Ocean  Queen  should  have  been 
against  the  colliding  boat.  The  decree  of  the  circuit  court  is  there- 
fore reversed,  and  the  cause  is  remanded  to  that  court,  with  direc- 
tions to  enter  a  decree  for  the  above  damage  against  the  Mail 
Steamship  Company,  their  sureties,  &c.,  and  also  the  sum  of  two 
hundred  and  eight  dollars  and  ninety-seven  cents  for  the  damage 
done  to  the  tow-boat,  and  also  for  costs. 


William  Holcohbb,  Plaintiff  in  Error,  v.  John  McEusioe  and 

others. 

20  H.  552. 
FiHAL  Judgment — Pleading. 

1.  Where  the  statutes  of  a  territory  allow  aa  appeal  to  the  sapreme  court  in  interlocu- 
tory orders  and  rulings  on  demurrers  not  final,  the  ruling  of  the  appellate  court  in 
such  cases  confers  no  right  to  a  writ  of  error  to  this  court. 

2.  Where  the  court  of  original  jurisdiction  sustained  a  demurrer  to  part  of  a  plea,  and 
struck  out  another  part,  but  still  leaving  in  the  plea  issuable  matter  undisposed  of, 
the  judgment  on  demurrer  of  respondeat  ouster  is  not  final. 

Writ  of  error  to  the  supreme  court  of  the  territory  of  Minnesota. 
The  case  is  well  stated  in  the  opinion. 

Mr.  Bradley f  Mr,  Brisbin,  and  Mr.  StevenSy  for  plaintiff  in  error. 

Mr.  Gushing  and  Mr.  Gillet,  for  defendant. 
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Mr.  Justice  Nelson  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  supreme  court  of  the  territory  of 
Minnesota. 

The  suit  in  the  court  helow  was  brought  to  recover  damages  for 
wrongfully  entering  the  plaintiflF's  dwelling-house  at  Stillwater, 
Minnesota  territory,  and  doing  great  injury  to  the  same,  removing 
it  from  its  foundations,  damaging  and  destroying  the  personal 
property  therein,  &c. 

The  defendants,  in  their  answer,  set  forth  an  act  of  the  legisla- 
ture of  the  territory  of  Minnesota,  incorporating  the  city  of  Still- 
water, and  conferring  upon  the  municipal  authorities  the  usual 
powers  for  the  well  government  of  the  inhabitants  thereof;  the 
organization  of  the  government  of  the  city  under  its  charter,  and 
the  election  of  its  officers,  and,  among  others,  that  one  of  the  de- 
fendants, J.  E.  McKusick,  was  elected  marshal.  The  answer  set 
forth,  also,  an  ordinance  passed  by  the  city  council,  in  pursuance 
of  authority  given  by  the  charter,  which,  among  other 
things,  provided  for  the  removal  of  *  obstructions  in  the  [  *  553  ] 
public  streets  and  landing  places,  and  conferred  authority 
upon  the  marshal  to  remove  such  obstructions.  The  answer  then 
sets  forth  that  the  plaintiflf's  dwelling  was  erected  upon  Main  street 
in  the  city,  and  obstructed  the  free  use  of  the  same,  and  had  be- 
come a  public  nuisance ;  and  that  the  marshal  removed  the  said 
obstruction,  in  pursuance  of  the  authority  conferred  upon  him  by 
the  ordinance,  which  is  the  act  complained  of  by  the  plaintiff;  and 
that  the  other  defendants  were  called  in  to  his  assistance  in  the  per- 
formance of  this  duty.  The  answer  then  denies  the  special  damage 
set  up  in  the  complaint. 

The  plaintiff,  in  reply  to  the  new  matter  set  forth  in  the  answer, 
denies,  according  to  the  formula  prescribed  by  the  Minnesota  code, 
the  existence  of  the  charter  of  the  city  of  Stillwater,  set  forth  in  the 
answer,  and  avers  that  no  act  of  incorporation  was  ever  published, 
as  prescribed  by  the  laws  of  the  territory.  The  plaintiff  then  sets 
out  at  large  a  charter  of  the  city,  which  was  published  according 
to  law ;  denies  the  election  of  the  municipal  authorities  under  the 
charter,  also  the  existence  of  any  city  ordinance  passed  by  the  city 
council;  and  the  election  of  the  defendant,  McKusick,  his  qual- 
ification in  the  office,  or  that  he  ever  entered  upon  his  duties.  The 
plaintiff  also  denies  that  his  dwelling-house  was  erected  on  Main 
street,  or  that  it  obstructed  the  same. 

There  is  also  a  long  statement  respecting  the  title  to  the  land 
embraced  within  the  corporate  limits  of  Stillwater,  which  it  is  not 
material  to  set  forth.     The  plaintiff  further  denies  that,  in  making 
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the  removal  of  the  dwelling-house,  the  defendants  used  proper  care 
and  caution  to  prevent  unnecessary  damage. 

The  defendants  have  demurred  to  all  that  portion  of  the  reply 
which  commences  with  denying  the  existence  of  the  act  of  incor- 
poration of  the  city  of  Stillwater,  and  including  the  charter  set 
forth  in  the  answer.  They  demur  also  to  the  allegation  in  the. 
answer,  stating  that  the  dwelling-house  was  erected  prior  to  the 
12th  day  of  September,  1848;  and,  also,  to  all  that  part  of  the 
answer  relating  to  the  title  to  the  land  embraced  within  the  city 
of  Stillwater. 

The  defendants  also  made  a  motion  to  strike  out  certain  portions 
of  the  reply,  which  was  granted,  but  it  is.  not  material  to  notice 
the  portions  particularly. 

The  district  court  of  the  territory  sustained  the  demurrer  of  the 
defendants  to  the  portions  of  the  plaintiflF's  reply  above  referred  to, 
with  leave  to  the  plaintiff  to  amend.  No  amendment  having  been 
made,  judgment  upon  the  demurrer  was  made  absolute, 
[  *  554  ]  with  costs.  An  appeal  was  taken  to  the  *  supreme  court 
of  the  territory,  where  the  judgment  below  was  affirmed, 
with  costs.     The  case  is  now  here  on  a  writ  of  error  to  this  court. 

The  portions  of  the  reply  demurred  to,  and  also  those  stricken 
out  on  motion,  must  be  regarded  as  disposed  of,  and  it  will  be 
necessary  to  look  at  those  portions  left,  which  have  neither  been 
demurred  to  nor  stricken  out,  and  therefore  remain  unanswered. 
One  portion  of  the  reply  in  this  predicament  is  as  follows:  *' And 
the  plaintiff  denies  that  the  said  dwelling-house  obstructed  Main 
street,  in  the  city  of  Stillwater,  or  that  the  same  was  kept  or  main- 
tained as  a  public  nuisance." 

Another  is,  a  denial  of  the  existence  of  the  ordinance  of  the  city 
council  of  Stillwater,  conferring  authority  upon  the  marshal  to 
remove  obstructions  in  the  public  streets;  also  a  denial  that  the 
defendant,  J.  E  McKusick,  was  elected  marshal,  or  had  qualified 
as  such;  and,  further,  a  denial  by  the  plaintiff  of  the  allegation  in 
the  answer,  that  the  removal  of  the  dwelling-house  was  made,  doing 
no  unnecessary  damage,  &c. 

All  these  matters,  in  reply  to  allegations  in  the  answer,  constitute 
issues  of  fact  upon  the  record,  undisposed  of;  and  it  is  quite  clear, 
until  disposed  of  in  favor  of  the  defendants,  the  plaintiff  would  be 
entitled  to  recover.  They  put  in  issue  the  authority  of  the  defend- 
ants to  remove  the  dwelling-house,  which  is  set  up  in  the  answer; 
and  also  present  a  case,  in  which,  if  the  general  authority  to  re- 
move obstructions  from  streets  existed,  it  would  not  protect  the 
defendants,  as  the  dwelling-house  was  not  within  the  limits  of  the 
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street  as  claimed  ;  also,  if  within  it,  unnecessary  force  was  used, 
and  unnecessary  damage  done  to  the  building  in  the  act  of  removal. 

On  the  trial  before  the  jury,  the  defendants  would  be  obliged  to 
meet  these  several  issues,  and  maintain  the  allegations  in  their 
answer,  before  they  would  be  entitled  to  a  verdict,  as  either  of 
them,  if  found  for  the  plaintiff,  would  have  displaced  the  justifica- 
tion set  up  in  the  answer. 

The  whole  of  the  cause,  therefore,  in  the  court  below,  was  not 
disposed  of,  and  no  final  judgment  rendered,  upon  which  a  writ  of 
error  from  this  court  would  lie.  It  is  the  settled  practice  of  this 
court,  and  the  same  in  the  king's  bench  in  England,  that  the  writ 
will  not  lie  until  the  whole  of  the  matters  in  controversy  in  the  suit 
below  are  disposed  of.  The  writ  itself  is  conditional,  and  does  not 
authorize  the  court  below  to  send  up  the  case,  unless  all  the  matters 
between  the  parties  to  the  record  have  been  determined.  The  cause 
is  not  to  be  sent  up  in  fragments.     (11  How.  32  ;  21  Wend.  667.) 

The  statutes  of  Minnesota  have  provided  for  an  appeal 
from  *  the  district  to  the  supreme  court,  on  an  interlocu-  [  *  555  ] 
tory  order  affecting  the  merits.     (Stat.  Minn.  p.  414,  sec. 
7.)     It  was,  therefore,  properly  taken  to  the  supreme  court  of  the 
territory;   but  that  practice  cannot  govern  this  court  in  revising 
the  judgments  of  the  court  below  in  this  court. 

We  have  rarely  in  our  experience  examined  a  case,  which  in  its 
principles  is  common  and  readily  understood,  so  complicated  and 
confused  by  the  mode  of  pleading  which  has  been  pursued,  and 
which  it  is  understood  is  in  conformity  with  the  system  adopted  in 
this  territory.  The  pleadings  raise  many  immaterial  and  even 
trivial  questions  of  fact  and  law,  which  have  nothing  to  do  with 
the  substantial  merits  of  the  case,  and  seem,  in  practical  operation, 
whatever  may  be  the  system  in  theory,  to  turn  the  attebtion  of 
courts  and  counsel  to  small  matters  as  of  serious  import,  which  are 
undeserving  a  moment's  consideration,  overlooking  or  disregarding 
the  most  material  and  controlling  questions  involved. 

The  demurrers  are  put  in  to  detached  statements  in  the  answer, 
the  statements  thus  demurred  to  loosely  made,  and  often  incongru- 
ous in  themselves,  and  upon  which  no  principle  of  law  can  be  raised 
or  applied  to  govern  the  decision. 

The  system  is  anomalous,  and  involves  the  absurd  and  impracti- 
cable experiment  of  attempting  to  administer  common-law  remedies 
under  civil-law  modes  of  pleading,  and  these  very  much  perplexed 
and  complicated  by  emendations  and  additions. 

The  case  must  be  dismissed  for  want  of  jurisdiction,  there  being 
no  final  judgment  in  the  court  below. 
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Thomas  McCargo,  Plaintiff  in  Error,  v.  John  L.  Ohaphan. 

20  H.  565. 

Jurisdiction  of  Supreme  Court— Final  Judomekt. 

The  action  of  tke  circait  coart,  on  a  motion  to  qaash  a  writ  of  ezecation,  is  not  snch  a 
£nal  judgment  as  this  court  can  review. 

Writ  of  error  to  the  circuit  court  for  the  southern  district  of 
Mississippi. 

The  matter  is  fully  stated  in  the  opinion. 

Mr.  Bradley,  for  plaintiff  in  error. 

Mr.  Badger  and  Mr.  Carlisle^  for  defendant. 

Mr.  Justice  McLban  delivered  the  opinion  of  the  court. 

This  case  is  brought  before  us  by  a  writ  of  error  to  the  circuit 
court  for  the  southern  district  of  Mississippi. 
[  *  556  ]  *  On  the  14th  of  May,  1855,  the  defendant  moved  to 
quash  an  execution  issued  in  the  above  case,  on  two 
grounds :  first,  because  the  same  issued  more  than  seven  years  after 
a  prior  execution ;  second,  because  the  same  issued  more  than  seven 
years  after  the  return  of  the  last  preceding  execution,  in  said  cause. 

On  this  motion  the  defendant  read  to  the  court  the  record  of  the 
judgment  in  the  circuit  court,  which  was  entered  for  the  sum  of 
twenty-one  hundred  and  nine  dollars,  and  costs ;  on  which  an  exe- 
cution was  issued  the  15th  of  June,  1843,  and  was  returned,  no 
property  found ;  and  afterwards,  an  alias  fi,  fa.  was  issued,  the 
20th  of  April,  1855,  which  was  levied  on  lots  3  and  6,  section  35, 
township  14,  range  6  west,  as  the  property  of  the  defendant,  which 
was  not  sold  for  want  of  time. 

It  appeared  that  no  other  execution  ever  issued  upon  the  above 
judgment,  and  the  court  sustained  the  motion  and  quashed  the 
execution,  to  which  an  exception  was  taken.  This  writ  of  error  is 
intended  to  bring  before  us  the  question,  whether  the  motion  to 
quash  the  execution  was  properly  sustained.  A  preliminary  ques- 
tion, however,  arises,  whether  a  writ  of  error  can  be  maintained, 
on  the  decision  of  the  above  motion. 

The  judiciary  act  of  1789  authorizes  this  court  to  revise  final 
judgments  by  a  writ  of  error.  And  this  court  say,  in  Toland  v. 
Sprague,  12  Curtis,  734,  that  a  decision  of  the  court  upon  a  rule  or 
motion  is  not  of  that  character.  And  in  Boyle  v.  Zacharie,  10 
Curtis,  the  court  say:  ''In  modern  times,  courts  of  law  exercise  a 
summary  jurisdiction,  upon  motion^  over  executions,  and  quash 
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them,  without  putting  a  party  to  his  writ  of  audita  querela;  but 
these  motions  are  addressed  to  the  spund  discretion  of  the  court, 
and  their  refusal  is  not  a  ground  for  a  writ  of  error."  In  Mountz 
v.  Hodgson,  2  Curtis,  124,  it  is  said:  **A  refusal  of  the  court  below 
to  quash  the  execution  on  motion,  is,  by  some  of  the  judges,  sup- 
posed not  to  be  a  judgment  to  which  a  writ  of  error  will  lie.  Others 
are  of  opinion  that  a  "v^rit  of  error  will  lie  to  that  decision  of  the 
court ;  but  that  the  writ  of  error  is  not  to  the  judgment  of  the  cir- 
cuit court,  but  to  that  of  the  justices."  In  the  case  of  Early  v, 
Rogers  et  aZ. ,  1 6  How.  599,  it  is  said :  ' '  Whether  a  court  will  quash 
an  execution  on  account  of  proceedings  against  the  debtor,  as  the 
garnishee  of  the  creditor,  is  a  question  appealing  to  the  discretion 
of  the  court  below,  and  a  court  of  error  cannot  revise  its  decision 
thereon." 

In  Brooks  v.  Hunt,  17  John.  484,  a  motion  was  made  to  the 
supreme  court  of  New  York  to  set  aside  a  Jieri  fadaa^  on 
the  *  ground  that  the  party  was  discharged  under  the  in-  [  *  557  ] 
solvent  laws  of  the  State.  The  court  refused  the  motion ; 
and,  on  error  brought,  the  court  of  errors  of  New  York  quashed  the 
writ  of  error.  Mr.  Chancellor  Kent,  on  behalf  of  the  court, 
assigned  as  one  of  the  grounds  of  quashing  the  writ  of  error,  that 
the  rule  or  order  denying  the  motion  was  not  a  judgment  within 
the  meaning  of  the  constitution  or  laws  of  New  York. 

And  yet  it  is  said  in  Co.  Litt.  288,  6,  that  a  writ  of  error  lieth 
when  a  man  is  grieved  by  an  error  in  the  foundation,  proceeding, 
judgment,  or  execution  in  a  suit.  But  it  is  added  in  the  same 
authority,  ''without  a  judgment,  or  an  award  in  the  nature  of  a 
judgment,  no  writ  of  error  doth  lie."  And  the  court  say,  in  the 
case  of  Boyle  v,  Zacharie, ''  If,  therefore,  there  is  an  erroneous  award 
of  execution,  not  warranted  by  the  judgment,  or  erroneous  proceed- 
ings under  the  execution,  a  writ  of  error  will  lie  to  redress  the 
grievance." 

Whatever  discrepancies  may  be  found  in  decisions  on  this  subject, 
we  think  a  writ  of  error  will  not  lie  on  any  judgment,  under  the 
act  of  1789,  which  is  not  final,  in  whatever  form  it  shall  be  given. 
This  may  be  illustrated  by  the  case  before  us.  In  this  case,  the 
circuit  court  quashed  the  execution ;  and,  by  a  writ  of  error,  wc 
are  called  on  to  revise  that  decision.  What  will  be  the  eflfect  of  an 
affirmance?  May  not  the  circuit  court  issue  another  execution  on 
the  same  judgment?  In  short,  is  the  action  of  the  circuit  court 
final  as  to  anything  except  the  particular  motion  before  it?  May  it 
not  be  followed  by  another  motion  of  the  same  import?    If  the 
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writ  of  error  may  be  allowed  to  one  party,  it  cannot  be  denied  to 
the  other.     And  to  what  motions  shall  it  be  limited? 

It  has  uniibrraly  been  held  that  error  will  not  He,  without  a 
statutory  provision,  on  a  motion  for  a  new  trial,  to  amend  the 
pleadings,  or  any  other  motion  which  depends  upon  the  discretion 
of  the  court. 

If,  in  tlie  language  of  this  court  in  Boyle  v,  Zacharie,  an  execu- 
tion should  be  issued  not  authorized  by  the  judgment,  the  court,  on 
motion,  would  set  it  aside  or  quash  it;  and  should  it  refuse  to  do 
so,  a  mandamtis  would  seem  to  be  the  proper  remedy.  It  is  a  writ 
which  may  be  issued  to  inferior  courts  and  magistrates,  to  require 
them  to  execute  that  justice  which  the  party  is  entitled  to,  and 
which,  by  law,  they  are  enjoined  to  do,  and  where  there  is  no 
other  remedy. 

This  writ  of  error  is  dismissed,  for  want  of  jurisdiction. 


John  B.  Irvinb,  Appellant,  v,  William  B.  Marshall  and  another. 

30  H.  558. 
Equitablb  Jams  diction — Patent  Certipicatb 

1.  Where  one  person,  as  the  agent  of  another,  and  asing  that  person's  money,  enters 
public  land,  and  takes  a  patent  certificate  in  his  own  name,  he  holds  as  trustee  for 
the  principal. 

2.  This  rule  is  enforced  by  this  court,  though  the  land  was  in  the  territory,  and  by  the 
statute  of  that  territory  there  could  be  no  resulting  trust  in  such  case. 

This  is  an  appeal  from  the  supreme  court  of  the  territory  of 
Minnesota. 
The  case  is  fully  stated  in  the  opinion  and  in  the  dissent. 

Mr.  Cooper,  for  appellant. 

Mr.  Bradley,  Mr.  Drisbin,  and  Mr.  Stevens,  for  appellee. 

Mr.  Justice  Daniel  delivered  the  opinion  of  the  court. 

The  proceedings  in  this  cause,  though  in  form  somewhat  anoma- 
lous and  peculiar,  may  he  regarded  as  presenting  substantially  the 
case  of  the  hill  for  the  specific  performance  of  a  contract;  a  de- 
murrer to  the  relief  sought  by  that  bill,  a  decree  (or  what  in  the 
proceedings  is  called  a  judgment)  sustaining  the  demurrer,  although 
there  is  no  express  or  formal  direction  or  order  for  a  dismission  of 
the  bill ;  and  a  general  affirmance,  by  what  is  styled  the  judgment 
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of  the  supreme  court  of  the  territory,  of  the  decision  of  the  district 
court. 

The  appellant,  in  his  complaint  in  the  district  court  of  the  terri- 
tory, alleges,  that  at  a  sale  of  public  lands  which  occurred  on  the 
11th  day  of  September,  in  tlie  year  1854,  at  the  land  office 
at  Stillwater,  in  the  territory  of  Minnesota,  in  *  pursuance  [  *  559  ] 
of  the  proclamation  of  the  President  of  the  United  States, 
the  appellee,  Marshall,  as  the  agent,  and  with  the  funds  and  under 
the  authority  of  the  complainant,  and  of  the  appellee.  Barton, 
purchased  for  them  the  southwest  quarter  of  section  number  seven, 
in  township  number  twenty-eight  north,  of  range  twenty-three 
west,  in  the  county  of  Ramsey,  containing  one  hundred  and  sixty 
acres,  at  the  price  of  one  dollar  and  twenty-five  cents  per  acre, 
making  an  aggregate  of  two  hundred  dollars  for  the  entire  pur- 
chase; the  certificate  for  which  purchase  was,  with  the  assent  of 
the  complainant  and  Barton,  issued  in  the  name  of  their  said  agent, 
Marshall.  That  notwithstanding  the  equality  of  interest  in  the 
land  in  the  complainant  and  Barton,  and  the  fact  that  the  price  was 
furnished  by  them  in  equal  portions,  viz,  one  hundred  dollars  by 
each  of  these  parties,  the  appellee.  Barton,  has  claimed  the  entire 
tract  of  land;  and  the  agent,  Marshall,  in  consequence,  or  under 
the  pretext  of  this  pretension,  refuses  to  convey  to  the  complainant 
his  rightful  porticm,  viz,  one  full  undivided  moiety  of  these  lands. 

The  bill  next  charges,  that  Marshall  is  about  to  convey  the  whole 
of  the  land  to  Barton,  in  fraud  of  the  complainant's  rights,  and 
concludes  with  a  prayer  that  Marshall  may  be  enjoined  from  exe- 
cuting sucli  a  conveyance  to  Barton,  and  may  be  compelled  to  con- 
vey to  the  complainant  his  full  undivided  half  part  of  the  land,  in 
conformity  with  the  terms  and  objects  of  the  purchase;  it  contains 
also  a  prayer  for  general  relief.  To  this  complaint  there  was  no 
answer;  but  the  record  of  the  district  court  discloses  the  following 
entries : 

'*  Territory  of  Minnesota,  county  of  Ramsey.  District  court, 
second  district.  John  R.  Irvine  against  William  R.  Marshall  and 
Thomas  Barton.  Then  came  the  defendants,  by  their  attorney,  and 
demur  to  the  complaint  of  the  plaintiff  herein,  and  specify  the  fol- 
lowing grounds  of  demurrer : 

**  First.  The  complaint  does  not  state  on  its  face  facts  sufficient 
to  constitute  a  cause  of  action. 

*' Second.  The  complaint  alleges  that  the  defendant,  Marshall, 

purchased  the  land  mentioned  therein,  in  trttat  for  the  plaintifi'and 

the  defendant.  Barton.     No  trust  arises  or  can  grow  out  of  the  facts 

stated. 

Vol.  ii— 38 
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^^  Third.  Admitting  that  a  trust  could  arise  upon  the  facts,  the 
complaint  does  not  show  the  plaintiff  entitled  to  the  relief  sought, 
inasmuch  as  it  does  not  specify  the  nature  of  the  trust. 

* '  Fourth.  There  is  a  defect  of  the  parties  defendants ;  it  does  not 
appear  that  the  defendant,  Barton,  has  any  interest  in  the  event 
of  the  action.  It  does  not  appear  that  the  defendant, 
[*560]  *  Barton,  has  any  interest  'in  the  event  of  the  suit,  ad- 
verse to  the  plaintiff.' " 

Next  foUgws  the  decision,  judgment,  or  decree,  by  whichsoever 
of  these  titles  it  may  be  appropriately  designate'd,  in  these  words  : 
**  There  is  no  allegation  in  the  complaint  that  the  conveyance  was 
taken  without  the  knowledge  or  consent  of  the  complainant,  nor 
that  the  purchase  was  made  in  violation  of  some  trust.  The  com- 
plainant does  not  therefore  bring  himself  within  the  provisions  of 
sec.  9,  p.  202,  of  the  revised  statutes,  and  the  demurrer  must  be 
sustained.  See  also  sec.  5,  of  the  same  chapter.  I  do  not  discover 
any  defect  of  parties.  The  plaintiff  has  twenty  days  to  amend,  so 
as  to  bring  his  complaint  within  the  provisions  of  sec.  9  referred  to, 
if  he  shall  be  advised  that  the  facts  will  warrant  it." 

There  having  been  no  amendment  of  the  pleadings  in  the  district 
court,  either  proposed  or  allowed,  the  decision  of  that  court  must 
be  regarded  as  final  between  the  parties  upon  the  case,  as  disclosed 
on  the  face  of  the  record  ;  and  that  decision  having  been  taken  by 
appeal  to  the  supreme  court  of  the  territory,  the  following  trans- 
cript is  certified  as  containing  the  proceedings  of  the  latter  tribunal 
in  this  cause: 

"July  15,  1856.  John  R.  Irvine,  appellant,  v.  Marshall  and 
Barton,  respondents.  This  cause  having  been  argued  and  submit- 
ted, after  due  consideration  of  the  matters  at  issue  herein,  it  appears 
to  the  court  that  in  the  order  and  judgment  thereon  in  the  court 
below,  there  is  no  error.  It  is  therefore  ordered  that  said  judgment 
be  in  all  things  affirmed,  with  costs  to  respondents." 

The  omission  in  this  latter  decision  of  any  statement  of  the  par- 
ticular grounds  on  which  it  has  been  placed,  and  the  general  refer- 
ence made  by  it  to  the  opinion  of  the  district  court,  not  showing  the 
principles  and  the  authority  on  which  the  judgment  of  affirmance 
has  been  rested,  lead  necessarily  to  an  examination  of  the  opinion 
of  the  district  court  as  the  true  test  of  conclusions,  adopting  that 
opinion  and  relying  upon  it  for  their  support.  In  such  an  exami- 
nation, it  would  be  unnecessary,  and  even  irregular,  to  conside,r 
any  points  not  ruled  by  the  inferior  court ;  as  whatever  has  not 
been  adjudged  or  passed  upon  by  an  inferior  tribunal,  cannot  be 
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embraced  in  a  general  judgment,  either  of  affirmance  or  reversal, 
upon  an  appeal  from  its  opinion. 

The  points  intended  to  be  ruled  by  the  district  court,  and  affirmed 
by  the  supreme  court  of  Minnesota,  if  sought  for  solely  upon  the 
face  of  the  judgments  of  those  courts,  or  even  with  the  aid  of  the 
references  to  the  territorial  statute  furnished  by  the  former 
judgment,  it  might  be  difficult  to  *  discover.  Connecting  [  *  561  ] 
those  references,  however,  with  the  seventh  and  eighth 
sections  of  the  statutes  of  Minnesota,  (Rev.  Stat,,  pp.  202,  203,) 
we  may  perceive  in  the  decisions  of  these  territorial  courts  the  de- 
sign to  assert  and  establish  the  following  positions,  viz:  That  in 
every  instance  of  a  grant  or  purchase,  or  of  an  agreement  for  the 
purchase  of  lands  for  a  valuable  consideration,  in  which  the  price  or 
consideration  shall  be  paid  by  one  person,  and  the  conveyance  or  the 
contract  for  title  shall  be  to  another,  no  use  or  trust  shall  result  in 
favor  of  the  person  by  whom  such  payment  shall  be  made,  but  the 
title  and  possession  shall  vest  exclusively  in  the  person  named  as 
the  alienee  in  such  conveyance  or  agreement.  The  position  asserted 
by  the  court  of  Minnesota,  in  interpreting  their  statute,  must  be 
understood  as  broadly  as  it  has  just  been  stated,  or  it  has  no  applica- 
tion to  the  case  before  us.  It  is  a  denunciation  of  everything  like  an 
equitable  title  or  lien,  or  a  resulting  trust,  with  the  exceptions  con- 
tained in  the  eighth  and  ninth  sections  of  the  statute,  of  the  interests 
of  creditors  of  the  equitable  claimant,  of  instances  in  which  the 
alienee  or  agent  shall,  without  the  knowledge  and  consent  of  him 
who  paid  the  consideration,  have  taken  the  conveyance  in  his  own 
name ;  or  shall^  in  violation  of  some  trust,  have  purchased  the 
lands  with  moneys  belonging  to  another  person. 

The  authority  and  effect  of  the  territorial  laws  of  Minnesota 
upon  subjects  within  the  legitimate  bounds  or  cognizance  of  that 
territorial  government,  no  person,  it  is  presumed,  will  be  disposed 
to  question ;  but  it  seems  equally  clear  that  to  respect  the  rights 
and  interests  which  come  not  within  the  scope  of  that  authority, 
but  which  are  created  by  the  constitution  and  laws  of  the  United 
States,  imposes  a  duty  as  sacred  as  any  which  enjoins  upon  a  State 
or  territory  the  obligation  to  protect  and  maintain  whatever  of 
power  may  justly  belong  to  it.  And  it  cannot  without  extrava- 
gance be  supposed,  that  to  secure  these  proper  and  necessary  ends, 
the  territory  should  assume  the  power  to  control  the  acquisition  or 
transmission  of  property  never  belonging  to,  and  not  acquired  from, 
herself;  to  which,  therefore,  she  could  annex  no  conditions,  much 
less  conditions  which  might  impair  the  interests  of  the  citizens  of 
every  State^  and  of  every  State  collectively  in  the  confederacy,  and 
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even  of  the  United  States,  and  render  utterly  worthless,  and  in- 
capable of  being  disposed  of,  subjects  in  which  the  territory  has  no 
legal  right  or  property  whatsoever.  It  cannot  be  denied  that  all 
the  lands  in  the  territories,  not  appropriated  by  a^rapetent  authority 
before  they  were  acquired,  are  in  the  first  instance  the  exclusive 

property  of  the  United  States,  to  be  disposed  of  to  such 
[  *  562  ]  persons,  at  such  times,  and  in  such  modes,  *  and  by  such 

titles,  as  the  government  may  deem  most  advantageous  to 
the  public  fisc,  or  in  other  respects  most  politic.  This  right  has  been 
uniformly  reserved  by  solemn  compacts  upon  the  admission  of  new 
States,  and  has  heretofore  been  recognized  and  scrupulously  respected 
by  sovereign  States  within  which  large  portions  of  the  public  lands 
have  been  comprised,  and  within  which  much  of  those  lands  is  still 
remaining.  Can  this  right  co-exist  with  a  power  in  a  territory 
(itself  the  property  of  the  United  States)  to  interpose  and  to  dictate 
to  the  United  States  to  vrhom,  and  in  what  mode,  and  by  what 
title,  the  public  lands  shall  be  conveyed?  If  a  person  desirous  o1 
purchasing  shall  depute  an  agent  to  attend  a  sale  of  public  lands, 
and  if  at  such  sale  payment  be  made  by  the  agent  with  the  funds 
of  his  principal,  and  both  agent  and  principal  shall  present  them- 
selves at  the  general  land  office,  and  mutually  request  a  patent  to 
be  issued  to  tlie  true  owner,  can  it  possibly  be  thought  within  the 
competency  of  a  territorial  legislature,  either  upon  the  suggestion, 
or  upon  proof  of  the  iiict,  that  a  certificate  of  purchase  was  given 
to  the  agent  in  his  own  name,  to  interpose,  and  say  to  the  federal 
government,  you  shall  not  make  a  title  to  this  person  whom  you  knoWy 
upon  the  acknowledgment  of  all  concerned^  is  the  true  and  bona  fidt 
purchaser  of  the  land^and  if  you  do  we  will  vacate  that  title  f  Is  it 
not  for  the  increase  of  the  revenue  that  the  sales  of  the  public  lands 
should  be  as  extensive  as  possible,  and  is  it  not  obviously  promotive 
of  this  end,  that  persons  who  can  attend  and  bid  at  those  sales  by 
agent  or  attorney  only,  as  well  as  those  who  can  attend  them  in 
person,  should  have  the  power  to  purchase;  and  would  not  an  in- 
hibition of  this  privilege  operate  to  restrict  the  sales  of  the  public 
lands,  and  thereby  injure  the  revenue  of  the  government?.  And 
cai  &ono, .should  this  mischief  be  permitted?  Simply  to  favor  a 
visionary  innovation  for  the  destruction  of  resulting  trusts  and  equi- 
table titles,  a  class  of  titles  resting  upon  the  essential  elements  of  all 
honest  titles,  truth  and  justice^  and  coeval  with  the  very  rudiments 
of  equity  law.  And  this  innovation,  too,  to  be  extended  not 
merely  to  cases  which  from  contestation  or  from  defective  proof 
might  be  uncertain  or  hazardous,  but  to  instances  which  shall 
forbid  to  persons  willing  and  profiering  the  fulfillment  of  their  duty, 
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the  power  to  do  so.  The  power  of  being  honest,  a  power  surely  not 
80  often  exerted  as  to  merit  being  repulsed  as  obtrusive  and  un* 
gracious. 

1st.  It  has  been  argued  that  the  subject  of  this  controversy  is 
situated  within  the  limits  of  the  territorv. 

2d.  That  it  is  property^  and  may  pass  as  such  by  devise  or  in- 
heritance. 

*  3d.  That  in  some  of  the  States  and  territories,  actions  [  *  563  ] 
at  law  may  be  maintained  on  these  certificates. 

4th.  It  is  asked  under  what  head  of  jurisdiction,  in  the  absence 
of  express  and  particular  statutory  provision,  the  courts  of  the 
United  States  can  recognize  or  enforce  a  resulting  trust  like  that  in 
the  present  case.  The  fallacy  of  the  conclusion  attempted  from  the 
first  of  the  positions  just  stated,  consists  in  the  supposition,  that 
the  control  of  the  United  States  over  property  admitted  to  be  their 
own,  is  dependent  upon  locality,  as  to  the  point  within  the  limits 
of  a  State  or  territory  within  which  that  property  may  be  situated. 
But  as  the  control,  enjoyment,  or  disposal  of  that  property,  must  be 
exclusively  in  the  United  States,  anywhere  and  everywhere  within 
their  own  limits,  and  within  the  powers  delegated  by  the  constitu- 
tion, no  State,  and  much  less  can  a  territory,  (yet  remaining  under 
the  authority  of  the  federal  government,)  interfere  with  the  regular, 
the  just,  and  necessary  powers  of  the  latter.  Another  error,  in- 
herent in  the  same  position,  is  seen  in  the  supposition  that  the 
contracts  of  the  government  with  respect  to  subjects  within  its  con- 
stitutional competency  are  also  local,  confined  in  their  effect  and 
operation  strictly  to  the  situs  of  the  subjects  to  which  they  relate. 
The  true  principle  applicable  to  the  objection  just  noted,  and  by 
which  that  objection  is  at  once  obviated,  we  hold  to  be  this:  That 
within  the  provisions  prescribed  by  the  constitution,  and  by  the 
laws  enacted  in  accordance  with  the  constitution,  the  acts  and 
powers  of  the  government  are  to  be  interpreted  and  applied  so  as 
to  create  and  maintain  a  system,  general,  equals  and  beneficial  as  a 
whole.  By  this  rule,  the  acts  and  the  contracts  of  the  government 
must  be  understood  as  referring  to  and  sustaining  the  rights  and 
interests  of  all  the  members  of  this  confederacy,  and  as  neither 
emanating  from,  nor  intended  for  the  promotion  of,  any  policy 
peculiarly  local,  nor  in  any  respect  dependent  upon  such  policy. 
The  system  adopted  for  the  disposition  of  the  public  lands  embraces 
the  interests  of  all  the  States,  and  pro|K)8es  the  equal  participation 
therein  of  all  the  people  of  all  the  States.  This  system  is  therefore 
peculiarly  and  exclusively  the  exercise  of  a  federal  power.  ,  The 
theatre  of  its  accomplishment  is  the  seat  of  the  federal  government. 
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The  mode  of  that  accomplishment,  the  evidences  or  muniments  of 
right  it  bestows,  are  all  the  work  of  federal  functionaries  alone. 
Are  these  things  in  any  degree  compatible  with  the  claim  to 
prescribe  to  the  United  States  the  modes  or  the  extent  in  which 
they  may  dispose  of  their  own  property,  or  with  a  denunciation  of 
a  forfeiture  as  the  consequence  of  a  departure  from  such  a  preten- 
sion? 
[  *  564  ]  *  With  regard  to  the  positions,  that  the  right  acquired 
by  a  purchase  of  a  certificate,  bcma  fide  made,  is  property 
in  the  vendee,  even  before  the  emanation  of  the  patent^  and  that 
some  of  the  States  have  permitted  suits  at  law  to  be  instituted  on 
certificates  of  purchase,  (as  several  have  {)ermitted  such  suits  on 
other  equitable  titles,)  it  is  not  perceived  that  the  concession  of 
either  or  both  of  these  positions  can  in  any  degree  impair  the  right 
of  the  United  States  to  contract  upon  their  own  terms  for  the.  sale 
of  their  own  property,  or  diminish  their  obligation  in  the  fulfillment 
of  their  contract  in  good  faith,  to  convey  to  their  vendee  the  sub- 
ject for  which  he  has  paid  them.  There  certainly  can  exist  no- 
where a  power  to  compel  them  to  convey  to  any  person,  and  much 
less  to  require  of  them  the  perpetration  of  a  fraud  in  behalf  of  one 
in  whom  no  shadow  of  a  valid  title  is  shown ;  and  who,  by  the 
pleadings  in  this  cause  it  is  admitted,  has  acted  dishonestly;  whose 
admitted  dishonesty  indeed  is  the  alleged  and  the  sole  foundation 
of  the  claim  of  the  defendants. 

When  the  engagements  or  undertaking  of  the  United  States, 
with  respect  to  property  exclusively  and  confessedly  their  own, 
from  a  period  anterior  to  the  existence  of  the  territorial  g>>vernment, 
shall  have  been  consummated ;  when  the  subject,  and  all  control 
over  it,  shall  have  passed  from  the  United  States,  and  have  become 
vested  in  a  citizen  or  resident  of  the  territory,  then  indeed  the  ter- 
ritorial regulations  may  operate  upon  it ;  but  whilst  these  remain 
in  the  United  States,  or  are  affected  by  their  rights,  or  powers,  or 
duties,  those  rights,  duties,  or  powers,  can  in  nowise  be  influenced 
by  an  inferior  and  subordinate  authority. 

With  regard  to  the  fourth  objection,  of  a  want  of  jurisdiction  in 
the  courts  of  the  United  States,  in  the  absence  of  express  statutory 
provisions,  to  recognize  and  enforce  a  resulting  trust  like  that  pre- 
sented by  the  present  case,  it  is  a  sufficient  response  to  say,  that 
the  jurisdiction  of  the  courts  of  the  United  States  is  properly  com- 
mensurate with  every  right  and  duty  created,  declared,  or  necessa- 
i^ily  implied,  by  and  under  the  constitution  and  laws  of  the  United 
States.  Those  courts  are  created  courts  of  common  law  and  equity ; 
and  under  whichsoever  of  these  classes  of  jurisprudence  such  rights 
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or  duties  may  fall,  or  be  appropriately  ranged,  they  are  to  be  taken 
cognizance  of  and  adjudicated  according  to  the  settled  and  known 
principles  of  that  division  to  which  they  belong. 

By  the  language  of  the  constitution  it  is  expressly  declared,  (art. 
3d,  sec.  2,  clause  1,)  that  the  judicial  power  of  the  United  States 
shall  extend  to  all  cases  in  law  and  equity  arising  under  the  con- 
stitution, the  laws  of  the  United  States,  and  treaties 
*made  under  their  authority.  By  the  statute  which  [*565] 
organized  the  judiciary  of  the  United  States,  it  is  provided, 
that  the  circuit  courts  shall  have  jurisdiction  of  suits  of  a  civil  na- 
ture *' at  common  lawor  in  equity."  (Vide  I  Stat,  at  L.,  p.  78,  sec- 
tion 11.)  In  the  interpretation  of  these  clauses  of  the  constitution 
and  the  statute,  this  court  has  repeatedly  ruled,  that  by  cases  at 
common  law  are  to  be  understood  suits  in  which  legal  rights  are  to 
be  ascertained  and  determined,  in  contradistinction  to  those  where 
equitable  rights  alone  are  recognized,  and  equitable  remedies  are 
administered.  (Vide  Parsons  v,  Bedford,  3  Pet.  447,  and  Robin- 
son V.  Campbell,  3  Wheaton,  212.)  That  by  cases  in  equity  are 
to  be  understood  suits  in  which  relief  is  sought  according  to  the 
principles  and  practice  of  the  equity  jurisdiction,  as  established  in 
English  jurisprudence.  (Vide  the  case  of  Robinson  v,  Campbell, 
just  cited,  and  the  United  States  v,  Rowland*,  4  Wheaton,  108.) 
Here,  then,  is  an  exjmsition  both  of  the  constitution  and  laws  of 
the  United  States,  with  reference  both  to  the  jurisdiction  and 
powers  of  their  courts,  and  to  the  instances  in  which  it  is  their 
duty  to  exercise  those  powers ;  and  the  inquiry  forces  itself  upon 
us,  who  shall  or  can  have  the  authority  to  deprive  them  of  those 
powers  and  that  jurisdiction?  or  can  those  courts,  consistently  with 
their  duty,  refuse  to  exert  those  powers  and  that  jurisdiction  for 
the  protection  of  rights  arising  under  the  constitution  and  laws, 
in  the  acceptation  in  which  both  have  been  interpreted  and  sanc- 
tioned? 

With  respect  to  resulting  trusts,  and  the  jurisdiction  and  duty  of 
the  courts  of  the  United  States  to  enforce  them,  the  opinion  of  this 
court  has  been  emphatically  declared  ;  and  so  declared  in  a  case  of 
peculiar  force  and  appositcness,  because  it  related  to  the  acts  of  an 
agent  in  the  entry  and  survey  of  lands,  and  is  in  its  principal 
features  essentially  the  same  with  the  cause  now  under  considera- 
tion. We  allude  to  the  case  of  Massie  v.  Watts,  reported  in  the 
6th  vol.  of  Cranch,  p.  143.  This  was  a  suit  in  equity  in  the  cir- 
cuit court  of  the  United  States  for  the  district  of  Kentucky,  to  com- 
pel the  conveyance  of  land  from  an  agent  to  his  principal,  upon  the 
ground  that  the  agent  had  withdrawn  an  entry  on  lands  madf» ' 


600         SUPREME  COURT  OF  THE  UNITED  STATES. 

Irvine  v.  Marshall. 

the  name  of  his  principal,  had  caused  an  entry  and  survey  to  be 
made  in  his  own  name,  and  had  thereby  obtained  a  legal  title  to 
this  land.  In  decreeing  the  relief  sought  by  the  complainant,  this 
court,  expounding  the  law  by  the  chief  justice,  (pp.  169, 170,)  said: 
'*If  Massie  (i.  e.,  the  agent)  really  believed  that  the  entry  of 
O'Nealj  (his  principal,)  as  made,  could  not  be  surveyed,  it  was  his 
duty  to  amend  it,  or  to  place  it  elsewhere.  But  if  in  this  he 
[*566  ]  was  mistaken,  it  would  be  dangerous  in  the  extreme — *it 
would  be  a  cover  for  fraud  which  could  seldom  be  removed, 
if  a  locator  alleging  difficulties  respecting  a  location  might  with- 
draw it,  and  take  the  land  for  himself.  But  Massie,  the  agent  of 
O'Neal,  has  entered  the  land  for  himself,  and  obtained  a  patent  in 
his  own  name.  According  to  the  clearest  and  best  established  prin- 
ciples of  equity^  the  agent  who  so  acts  becomes  a  trustee  for  his 
principal.  He  cannot  hold  the  land  under  an  entry  for  himself, 
otherwise  than  as  a  trustee  for  his  principal/'  This  exposition  of 
the  equity  powers  of  the  courts  of  the  United  States  as  applicable  to 
resulting  trusts — a  power  inseparable  from  the  cognizance  over 
frauds,  one  great  province  of  equity  jurisprudence — is  conclusive. 

With  respect  to  the  power  of  the  federal  government  to  assert, 
through  the  instrumentality  of  its  appropriate  organs,  the  admin- 
istration of  its  constitutional  rights  and  duties,  and  with  regard  to 
Buch  an  assertion  as  exemplified  in  the  management  and  disposition 
of  the  public  lands,  and  the  titles  thereto,  the  interpretation  of  this 
court  has  been  settled  too  conclusively  to  admit  of  controversy. 

In  the  case  of  Wilcox  v.  Jackson,  reported  in  the  13th  of  Pet., 
p.  498,  which  presents  an  instance  of  an  attempt  to  control,  by  the 
authority  of  the  laws  of  the  State  of  Illinois,  the  effect  and  operation 
of  a  right  or  title  derivable  from  the  United  States  to  a  portion  of  the 
public  lands,  this  court  thus  emphatically  declare  the  law :  *'It  has 
been  said  that  the  State  of  Illinois  has  a  right  to  declare,  by  law, 
that  a  title  derived  from  the  United  States,  which  by  their  laws  is 
only  inchoate  and  imperfect,  shall  be  deemed  as  perfect  a  title  as 
if  a  patent  had  issued  from  the  United  States;  and  the  construction 
of  her  own  courts  seems  to  give  that  effect  to  her  statute.  That 
State  has  an  undoubted  right  to  legislate  as  she  may  please  in  re- 
gard to  the  remedies  to  be  prosecuted  in  her  courts,  and  to  regulate 
the  disposition  of  the  property  of  her  citizens,  by  descent,  devise, 
or  alienation.  But  the  property  in  question  was  a  part  of  the  pub- 
lic domain  of  the  United  States.  Congress  is  invested  by  the  con- 
stitution with  the  power  of  disposing  of  and  making  needful  rules 
and  regulations  respecting  it.  Congress  has  declared,  as  we  have 
said^  by  its  legislation^  that  in  such  a  case  as  this,  a  patent  is  neo- 
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e8sarv  to  complete  the  title.  But  in  this  case  no  patent  has  issued  ; 
and  therefore,  hy  the  laws  of  the  United  States,  the  legal  title  has 
not  passed,  but  remains  in  the  United  States.  Now,  if  it  were 
competent  for  a  State  legislature  to  say,  that  notwithstanding  this, 
the  title  shi^ll  be  deemed  to  have  passed,  the  effect  would  be,  not 
that  congress  had  the  power  of  disposing  of  the  public  lands,  and 
prescribing  the  rules  and  regulations  concerning  that  dis- 
position, but  that  *  Illinois  possessed  it.  That  would  be  [*567  ] 
to  make  the  laws  of  Illinois  paramount  to  those  of  con- 
gress in  relation  to  a  subject  confided  by  the  constitution  to  con- 
gress only;  and  the  practical  result  in  this  very  case  would  be,  by 
force  of  State  legislation,  to  take  from  the  United  States  their  own 
lands,  against  their  own  will  and  against  their  own  laws.  We 
hold  the  true  principle  to  be  this:  that  whenever  the  question  in 
any  court,  State  or  federal,  is  whether  a  title  to  land  which  was 
once  the  property  of  the  United  States  has  passed,  that  question 
must  be  resolved  by  the  laws  of  the  United  States;  but  that  when- 
ever, according  to  those  laws,  the  title  shall  have  passed,  then  the 
property,  like  all  other  property  in  the  State,  is  subject  to  State  leg- 
islation, so  far  as  that  legislation  is  consistent  with  the  admission, 
that  the  title  passed  and  vested  according  to  the  laws  of  the  United 
States." 

It  has  been  argued,  that  it  is  the  practice  of  the  officers  of  the 
land  office  to  receive  the  certificate  of  purchase,  as  presenting  upon 
its  face  the  only  evidence  of  title,  and  that  those  officers  will  recog- 
nize no  other  evidence  of  title  but  this  certificate.  Of  the  practice 
or  the  opinion  of  the  officers  of  the  land  department,  no  evidence  is 
exhibited  upon  this  record.  But  supposing  these  to  be  in  accord- 
ance with  the  above  suggestion,  they  could  by  no  means  control 
the  action  or  the  opinion  of  this  court  in  expounding  the  law  with 
reference  to  the  rights  of  parties  litigant  before  them;  and  this 
they  must  do,  in  accordance  with  their  own  convictions,  uninflu- 
enced by  the  opinions  of  any  and  every  other  department  of  the 
government.  The  reception  of  the  certificate  of  purchase  as  evi- 
dence of  title  may  be  regular  and  convenient  as  a  rule  of  business, 
but  it  has  not  been  anywhere  established  as  conclusive  evidence, 
much  less  has  it  been  adjudged  to  forbid  or  exclude  proofs  of  the 
real  and  just  rights  of  claimants.  It  is  mere  justice  to  the  officers 
of  the  land  department,  to  presume  that  they  would  respect  the  in- 
terpretation of  the  constitution  and  laws  promulged  by  those  who 
are  appointed  to  be  their  expositors;  but  upon  a  supposition,  or 
even  upon  a  conviction  of  the  converse  of  this,  the  path  of  duty 
here  is  plain  and  direct^  and  must  be  followed  without  hesitancy  or 
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deviation.  Tlie  judgment  of  the  supreme  court  of  Minnesota  is  re- 
versed with  costs,  and  this  cause  is  remanded  to  that  courts  with 
instructions  that  it  be  remitted  to  the  district  court,  with  permis- 
sion to  the  defendant  to  answer  over  to  the  complaint  of  the  plain- 
tiff;  and  in  the  event  of  a  refusal  or  failure  of  the  defendant  so  to 
do,  with  direction  to  the  district  court  to  render  a  judgment  in 
favor  of  the  plaintiff,  in  conformity  with  the  law,  as  ruled  by  this 
court  in  this  cause. 

[  *  568  ]       *  Mr.  Justice  Catron,  Mr.  Justice  Grier,  and  Mr.  Jus- 
tice Campbell,  dissented,  and  concurred  with  Mr.  Justice 
Nelson  in  the  following  dissenting  opinion : 

Mr.  Justice  Nelson:  In  this  case,  Marshall  bought  at  the  request 
of  Irvine  and  Barton  a  quarter  section  of  land,  at  a  land  sale  in 
Minnesota  territory,  for  which  two  hundred  dollars  was  paid,  and 
a  patent  certificate  given  to  him  in  his  name.  One  hundred  dollars 
of  the  money  was  furnished  by  Irvine,  and  one  hundred  by  Barton, 
and  the  land  according  to  the  arrangement  was  to  be  held  in  trust 
by  Marshall  for  their  benefit.  Barton,  for  some  reason  not  ex- 
plained, afterwards  claimed  the  whole  instead  of  an  undivided  half 
of  the  section,  and  demanded  a  conveyance  of  the  same  from  Mar- 
shall, the  trustee.  Irvine  afterwards  applied  to  the  trustee  for  a 
conveyance  of  his  undivided  half,  which  was  refused,  in  consequence 
of  the  previous  claim  of  Barton  to  the  whole  section.  This  suit  is 
brought  by  Irvine,  against  Marshall,  the  trustee,  to  compel  him  to 
make  the  above  conveyance. 

The  court  below,  on  a  demurrer  to  the  complaint  which  contained 
the  facts  substantially  as  above  stated,  gave  judgment  for  the  de- 
fendant, refusing  to  compel  the  execution  of  the  conveyance. 

The  question  presented  would  be  a  very  plain  one  at  common  or 
equity  law  upon  the  doctrine  of  trusts  as  administered  by  courts 
unaffected  with  any  local  legislation.  The  facts  would  present  the 
case  of  a  resulting  trust  for  the  benefit  of  the  persons  who  had  fur- 
nislied  the  purchase  money,  and  the  trustee  compelled  to  convey 
accordingly  the  interest  belonging  to  the  respective  parties. 

But  the  legislature  of  Minnesota  have  i)assed  a  law  modifying  the 
doctrine  of  uses  and  trusts,  and  especially  in  respect  to  resulting 
trusts  of  the  character  in  question.  It  has  provided,  that  when  a 
grant  is  made  for  a  valuable  consideration  to  one  person,  and  the 
consideration  paid  by  another,  no  trust  shall  result  in  favor  of  the 
person  paying  the  consideration,  but  the  title  shall  vest  in  the  per- 
son named  as  grantee,  subject  only  to  two  exceptions :  1.  In  favor 
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of  the  creditors  of  the  person  paying  the  consideration  money;  and 
2.  When  the  person  taking  the  conveyance  in  his  own  name  shall 
have  taken  it  without  the  knowledge  or  consent  of  the  party  paying 
the  consideration,  or  when  the  trustee  shall  have  purchased,  in  vio- 
lation of  his  trust,  with  moneys  belonging  to  another  person.  (R. 
S.  of  Minnesota,  pp.  202,  203,  sees.  7,  8,  9.) 

It  is  admitted  that  the  present  case  does  not  fall  within 
either  *  of  the  exceptions,  and  on  this  ground  the  relief  in  [  *  569  ] 
the  court  below  was  denied. 

This  provision  in  thelaww  of  Minnesota  will  be  found  adopted  in 
several  of  the  States.  This  precise  modification  of  a  resulting  trust 
was  incorporated  into  the  laws  of  the  State  of  New  York  as  early 
as  1830,  and  from  which,  as  is  said,  it  was  taken  and  engrafted  in 
the  statutes  of  this  territorv. 

The  object  of  the  change  is  to  prevent  secret  and  fraudulent  con- 
veyances of  property,  with  the  view  of  defrauding  creditors.  A 
common  and  successful  contrivance  for  this  purpose,  is  by  placing 
the  title  of  the  property  in  the  name  of  a  third  person,  while  the 
whole  of  the  beneficial  interest  is  in  another,  thereby  concealing  it 
from  the  creditor,  and  embarrassing  his  remedy  against  the  prop- 
erty of  the  debtor. 

The  provision  is  designed  to  deter  parties  from  engaging  in  this 
Contrivance,  by  subjecting  the  property,  thus  concealed  in  the  name 
of  another,  to  the  peril  of  being  claimed  and  held  by  him  as  his 
own.  The  question  is  one  of  State  policy,  in  regulating  the  terms 
and  conditions  of  holding  and  disposing  of  the  property  within  the 
State,  so  as  to  encourage  open  and  frank  dealing  with  the  same, 
and  to  prevent  concealed  and  covenous  trusts  as  a  cover  for  defraud- 
ing creditors.  It  may  be  wise  or  unwise;  that  we  suppose  is  a 
question  with  which  courts  have  nothing  to  do,  as  the  power  of  a 
State  to  regulate  the  subject  is  unquestionable,  and  in  this  respect 
the  power  in  the  territory  is  the  same. 

It  is  insisted,  however,  that  the  nature  or  character  of  the  prop- 
erty in  question,  impressed  upon  it  by  the  law  of  congress  provid- 
ing for  and  regulating  the  sales  of  the  public  lands,  takes  it  out  of 
the  system  of  municipal  law  which,  it  must  be  admitted,  governs 
and  controls* parties  in  dealing  with  property  in  general  in  the 
States  and  territories.  If  this  be  so,  it  constitutes  certainly  a  very 
important  exception ;  for  it  is,  perhaps,  not  hazarding  too  much  in 
saying  that  in  the  new  States,  and  in  the  territories  for  many  years 
after  their  organization,  the  largest  portion  of  the  real  property 
owned  and  cultivated  by  the  inhabitants  is  held  and  enjoyed  under 
a  title  similar  to  that  in  question,  namely,  a  patent  certificate. 
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And  wc  may,  I  think,  in  respect  to  property  in  this  predicament,  ask, 
under  what  system  of  laws  is  it  to  be  held  and  regulated,  if  the 
municipal  laws  of  the  State  are  to  be  set  aside?  It  is  true,  the  laws 
of  congress  provide  for  and  regulate  the  sale  of  the  public  lands, 
and.  in  doing  so,  provide  for  this  inchoate  title  to  be  given  to  the 
purchaser,  on  paying  the  purchase  money.  And,  if  any  one  under- 
takes to  question  this  title,  the  law  of  congress  is  called 
[  *  570  ]  in  as  the  highest  evidence  of  it.  Thus  far  the  law  of  *  con- 
gress operates,  of  whatever  nature  or  character  that  may 
be.  But  beyond  this,  whether  A  or  B  owns  this  inchoate  title, 
whether  A  has  made  a  good  sale  and  transfer  of  it  to  another,  or 
such  a  one  as  the  municipal  law  will  give  effect  to,  or  questions 
which  do  not  concern  the  law  of  congress  or  the  federal  authorities. 
They  are  questions  arising  purely  under  the  municipal  laws. 
Whether  the  original  purchaser  who  has  received  the  certificate 
has  himself  settled  on  the  section  under  it,  or  whether  he  has  trans- 
ferred it  to  another  settler,  are  questions  in  which  the  federal  gov- 
ernment has  no  interest.  They  belong  to  the  State  within  which 
the  lands  are  situate.  Indeed,  the  land  department  so  determined 
at  an  early  day,  and  in  case  of  a  dispute  as  to  the  ownership  of  the 
certificate,  it  gives  the  patent  to  the  person  named  in  it,  leaving 
the  parties  to  settle  their  disputes  in  the  courts  of  law.  The  ques- 
tion in  this  case  is  not  whether  a  title  has  been  derived  from  the 
federal  government  under  the  act  of  congress — that  title  is  admit- 
ted, indeed  it  is  that  which  gives  value  to  the  right  in  dispute — the 
question  is,  who  has  acquired  the  right  to  the  property,  after  the 
title  has  been  acquired  from  the  government;  in  other  words,  who 
owns  this  inchoate  title  secured  by  the  patent  certificate?  That  is 
a  question  depending  upon  local  law.  The  point  was  well  put  by 
Judge  Barbour,  in  delivering  the  opinion  of  the  court  in  Wilcox  t7, 
Jackson,  (13  Pet.  517.)  **We  hold,'*  he  observed,  "the  true  prin- 
ciple to  be  this,  that  whenever  the  question  in  any  court.  State  or 
federal,  is,  whether  the  title  to  land  which  had  been  once  the  prop- 
erty of  the  United  States  has  passed,  that  question  must  be  resolved 
by  the  laws  of  the  United  States;  but  that,  whenever  according  to 
those  laws  the  title  shall  have  pa.ssed,  then  that  property,  like  all 
other  property  in  the  State,  is  subject  to  State  legislafion,  so  far  as 
that  legislation  is  consistent  with  the  admission  that  the  title  passed 
according  to  the  laws  of  the  United  States." 

Now,  it  is  upon  this  principle  that  the  lands  held  under  the 
patent  certificate  have  become  property  in  the  State,  and  subject  to 
its  legislation,  that  they  are  subject  to  judgment  and  execution 
against  the  owner;  to  conveyance  by  deed  or  devise;  to  descend  to 
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his  heirs  at  law  on  his  decease,  or  to  sale  by  a  court  of  probate  to 
pay  his  debts.  And  it  may  well  be  asked,  if  the  title  is  thus  sub- 
ject to  the  municipal  laws  concerning  judgments  and  executions, 
deeds  of  conveyance,  devises,  of  descent,  and  of  administration  in 
the  probate  court,  how  the  title  can  be  exempt  from  the  law  of 
trusts?  The  general  principles  of  equity  can  no  more  be  invoked 
in  respect  to  them  than  in  respect  to  either  of  the  other  matters  re- 
ferred to,  when  they  have  been  the  subject  of  regulation  by 
the  local  law.  *  That  law  then  becomes  the  rule  of  property  [  *  571  ] 
to  govern  them,  the  same  as  it  governs  the  inheritance,  or 
any  other  lawful  disposition  made  of  it.  We  do  not  see  the  reason 
or  propriety  of  setting  aside  the  local  law  in  respect  to  this  class  of 
property  as  to  trusts,  while  it  is  admitted  to  regulate  every  other 
legal  disposition  macfe  of  it ;  and  I  must  therefore,  for  the  reasons 
given,  dissent  from  the  opinion  of  the  majority  of  the  court. 


George  B.  Sampson  and  another.  Plaintiffs  in  Error,  v.  Charles  H. 

Peaslbe,  Collector,  &c. 

20  H.  571. 
Duties— Practice  in  the  Custom  House. 

1.  Under  the  act  of  July  30,  1846,  (9  Slat.  42,  43,)  when  an  additional  doty  of  twenty 
per  cent,  ifl  levied  for  a  false  entry,  it  is  upon  the  value  of  the  goods  alone,  and  not 
upon  their  value  with  charges  and  commissions  added. 

2.  The  value  at  the  port  of  export  is  to  he  ascertained  by  the  day  of  the  sailing  of  the 
vessel,  and  not  by  her  clearance  or  other  papers. 

3.  Where  an  importation  of  hemp  in  one  vessel  by  the  same  party  is  divided  into  two 
invoices  and  two  entries,  they  cannot  be  treated  so  as  to  reduce  their  whole  valuation 
to  less  than  ten  per  cent,  above  the  entry,  but  each  must  stand  on  its  own  appraise- 
ment. 

4.  Where  the  examination  of  the  hemp  by  the  appraiser  was  such  as  was  usually  made 
in  buying  and  selling  the  article,  the  importer  cannot  show  that  it  was  insufficient. 

This  is  a  writ  of  error  to  the  circuit  court  for  the  district  of  Mas- 
sachusetts. 

The  case  is  very  fully  stated  in  the  opinion. 

Mr,  Griswdd  and  Mr.  Reiferdy  Johnson^  for  plaintiffs  in  error. 

Mr.  Blacky  attorney  general,  for  defendant. 

Mr.  Justice  Wayne  delivered  the  opinion  of  the  court. 
This  gase  has  been  brought  to  this  court  by  a  writ  of  error  from 
the  circuit  court  of  the  United  States  for  the  district  of  Massachusetts. 
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It  is  an  action  for  money  had  and  received.  It  was  sued  out  by 
the  plaintiffs  against  the  defendant,  the  collector  of  customs 
[  *  572  J  *  for  the  port  of  Boston,  to  recover  the  sura  of  j|14, 206.10, 
with  the  interest  thereon,  which  the  plaintiffs  allege  was 
illegally  exacted  from  them  by  the  defendant  in  his  official  charac- 
ter, and  which  was  paid  by  fhem  under  protest,  as  the  law  permits 
that  to  be  done. 

The  aggregate  amount  sued  for  is  made  by  several  items: 

First,  $1,624.25,  being  an  amountof  duty  exacted  on  an  import- 
ation of  Manilla  hemp,  over  and  more  than  the  duty  on  the  value 
declared  on  tlie  entry  of  it.  Second,  the  sum  of  |12,067.60,  for  an 
additional  duty  of  twenty  per  cent.,  exacted  under  the  eighth  sec- 
tion of  the  tariff  act  of  1846,  on  the  appraised  value  of  one  of  the 
invoices  of  the  hemp;  and  the  sum  of  |524.25  on  another  invoice 
of  hemp,  which  the  plaintiffs  allege  to  be  a  portion  of  the  same  im- 
portation. 

The  plaintiffs  recovered  in  the  circuit  court  the  sum  of  $1,022.75 
damages  and  costs  of  suit,  but  being  dissatisfied  therewith,  and  with 
the  rulings  of  the  court,  have  brought  this  writ  of  error. 

The  plaintiffs  were  engaged  in  trade  with  China,  Manilla,  and 
the  East  Indies.  They  wrote  to  their  agents  in  Manilla  in  March, 
1854,  to  purchase,  and  ship  by  the  ship  Telegraph,  four  thousand 
bales  of  Manilla  hemp.  The  agent  bought  the  hemp,  and  began 
to  ship  it  on  board  of  the  Telegraph,  from  lighters,  on  the  23d  of 
June,  1854,  the  ship  then  being  in  the  roadstead,  three  or  four 
miles  from  the  shore.  Each  lighter  received  a  permit  from  the 
custom  house  to  be  laden  and  to  leave  for  the  ship.  The  export 
duty  to  which  the  hemp  was  liable  became  due  and  payable  as  each 
lighter  was  laden,  and  before  it  could  leave  for  the  vessel.  But 
when  it  is  known  that  the  shippers  are  in  good  credit,  the  export 
duty  is  allowed  to  remain  unpaid  until  the  whole  cargo  has  been 
shipped.  In  this  instance  the  whole  cargo  had  been  shipped  by  the 
29th  June.  On  the  30th  it  was  all  on  board  of  the  ship  and  under 
deck,  and  a  bill  of  lading  was  signed  for  two  thousand  five  hundred 
and  twenty  bales  of  it.  On  the  1st  July  a  bill  of  lading  was  signed 
for  the  residue  of  the  cargo.  On  the  1st  July  the  hatches  of  the 
ship  were  caulked  down  by  noonday,  and  in  the  afternoon  the  ship 
was  cleared  at  the  custom  house  and  ready  for  sea,  but  not  having 
tlie  wind,  did  not  sail;  nor  did  she  sail  on  the  2d  July,  the  master 
of  the  ship  having  objected  to  do  so  on  the  Sabbath.  On  Monday, 
the  3d,  the  ship  went  to  sea. 

Tlie  cargo  was  bought  with  Brown  Brothers  &  Co.'s  credit,  and 
paid  for  by  bills  on  London.     It  is  a  common  practice  at  Manilla, 
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when  the  shipment  is  large,  to  make  of  the  whole  two  or  more 
invoices,  it  being  difficult  to  negotiate  a  bill  for  a  whole  cargo 
whfen  it  is  of  a  large  amount,  as  they  frequently  are,  and 
*a8  this  cargo  was,  the  hemp  alone  having  cost  over  [*5T3] 
$80,000.  When  the  cargo  is  divided  into  different  in- 
voices for  the  purpose  of  negotiating  the  bills  by  which  it  has  been 
bought,  the  invoices  for  the  separate  parts  are  sent  with  a  bill  of 
lading  with  the  bills  intended  to  be  negotiat'Cd. 

The  Telegraph's  cargo  amounted  to  more  than  $95,000.  In 
conformity  with  the  practice,  and  for  the  purpose  just  mentioned, 
it  was  separated  into  two  invoices.  One  of  them  contained  two 
tliousand  five  hundred  and  twenty  bales  of  hemp,  and  other  mer- 
chandise, amounting  to  $58,772.69  ;  it  was  dated  June  30th,  with 
bill  of  lading  of  the  same  date.  The  other  invoice  was  for  fifteen 
hundred  and  twenty-eight  bales,  and  a  quantity  of  loose  hemp, 
amounting  to  $36,367.03 ;  it  was  dated  June  30th,  with  bill  of 
lading  dated  July  1. 

On  Sunday,  July  2d,  the  day  that  the  captain  of  the  Telegraph 
refused  to  sail,  the  overland  mail  from  England  arrived  at  Manilla ; 
it  brought  news  of  the  war  with  Russia.  The  consequence  was, 
an  immediate  and  material  advance  in  the  market  price  of  hemp 
the  next  day,  July  3d,  that  being  the  day  when  the  Telegraph  went 
to  sea. 

Upon  the  arrival  of  the  Telegraph  at  Boston,  the  plaintiff  en- 
tered her  cargo;  a  part  for  consumption,  and  the  residue  on  bond, 
each  invoice  being  separately  entered  at  the  custom  house.  It  was 
appraised  by  the  United  States  appraisers  at  $11  per  picul  except- 
ing eighty  bales  of  red  hemp  and  two  hundred  and  eighteen  and 
sixty-two  hundredths  loose  piculs,  which  were  appraised  at  $10.50 
per  picul.  Tlie  collector,  by  the  directions  of  the  secretary  of  the 
treasury,  informed  the  merchant  appraiser  and  the  general  ap- 
praiser that  the  cargo  was  to  be  appraised  with  reference  to  what  was 
its  value  at  Manilla  on  the  day  that  the  ship  sailed,  that  day  being 
the4)eriod  of  its  exportation  to  the  United  States.  The  act  under 
which  that  direction  was  given  is,  '*  That  in  all  cases  where  there  is 
or  shall  be  imposed  an  ad  valorem  rate  of  duty  on  any  goods,  wares, 
or  merchandise,  imported  into  the  United  States,  it  shall  be  the 
duty  of  the  collector,  within  whose  district  the  same  shall  be  im- 
ported or  entered,  to  cause  the  actual  market  value  or  wholesale 
price  thereof  a^  the  period  of  the  exportation  to  the  United  States,  in 
the  principal  markets  of  the  country  from  which  the  same  shall  have 
been  imported  into  the  United  States,  to  be  appraised,  estimated, 
and  ascertained;  and  to  such  value  or  price  shall  be  added  all  costs 
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and  charges,  except  insurance,  and  including  in  every  case  a  charge 
for  commissions  at  the  usual  rates,  as  the  true  value  at  ilie  port 
where  the  same  may  be  entered,  upon  which  duties  shall  be  as- 
sessed." 

It  also  appears  that  the  appraiser's  valuation  of  the  hemp 
[  *  574  ]  *  exceeded  by  ten  per  centum  the  value  declared  on  the  entry 
of  the  2,520  bales,  but  it  did  not  exceed  by  ten  per  centum 
the  value  declared  on  the  entry  of  the  1>528  bales.  Nor  did  it 
exceed  by  ten  per  centum  the  value  of  the  aggregate  of  the  two 
invoices,  constituting,  as  the  plaintiffs  claimed,  the  importation  of 
4,000  bales.  An  additional  duty  of  twenty  per  centum  was  assessed 
on  the  appraised  value  of  the  2,520  bales,  also  on  the  charges  and 
commissions, 

Manilla  hemp  comes  in  bales  about  twenty  inches  square  by  three 
feet  in  length,  pressed  hard  together,  is  covered  with  matting,  and 
is  bound  closely  with  ratan  bands  at  short  distances  apart. 

The  examination  of  the  hemp  for  appraisement  was  made  in  this 
wise.  Slits  were  cut  in  the  matting,  which  covered  the  bales  that 
were  examined,  so  that  different  parts  of  the  outside  surface  of  the 
hemp  could  be  seen,  but  the  ratan  bands  holding  the  bales  togetlier 
were  not  cut.  It  is  said,  had  they  been  cut,  the  appraisers  could 
have  examined  the  inside  of  the  bales.  The  difficulty  of  binding 
the  bales  together  again  is  the  reason  given  by  the  appraisers  for 
not  cutting  the  ratan  bands.  Though  slits  were  cut  in  the  matting, 
the  principal  part  of  it  was  not  removed;  the  slits  disclosed  only 
small  parts  of  the  surface  of  the  bales,  and  no  attempt  was  made  to 
open  the  hemp  for  the  purpose  of  ascertaining  its  quality  beneath  the 
exterior.  In  fact^  no  more  than  the  surface  was  seen.  However, 
the  merchant  appraiser  testifies  that  the  examination  was  such  as  is 
usual  in  buying  or  selling  hemp  in  bales.  .    • 

Upon  this  statement  of  the  case,  the  plaintiffs'  counsel  contended 
that  the  appraisement  was  illegal  and  invalid,  and  insufficient  to 
negative  or  displace  the  value  declared  on  the  entry,  because  the  ap- 
praisers did  not  exercise  any  judgment  or  discretion  in  regard  to  the 
period  of  the  exportation  of  the  hemp  to  the  United  States,  but  merely 
obeyed  the  instructions  of  the  secretary  of  the  treasury,  to  take  the 
date  of  tlie  sailing  of  the  vessel  as  the  rule  to  guide  them.  And 
the  court  was  asked  to  instruct  the  jury  accordingly.  The  court  re- 
fused to  do  so,  but  did  instruct  them,  that  if  the  period  so  prescribed 
by  the  secretary  was  the  true  period  of  exportation,  the  objection 
was  untenable;  and  did  further  instruct  the  jury,  that  the  daieof 
the  sailing  of  the  vessel  from  the  foreign  port  for  her  destination  in  the 
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United  States  tons  the  true  period  of  exportation.     The  plaintiffs 
excepted  to  this  ruling. 

The  plaintiffs'  counsel  then  moved  the  court  to  instruct  the  jury^ 
that,  ui)on  the  facts  proved,  all  the  hemp  imported  was  to  be  taken 
to  be  one  entire  entry  at  the  custom  house,  for  the  purpose  of  de- 
claring and  appraising  the  value  for  the  levy  of  duties. 

*  The  court  refused,  and  did  rule  and  instruct  the  jury,  [  *  575  ] 
'*  that  each  entry  was  to  be  deemed  as  a  separate  transac- 
tion for  the  purpose  of  appraisement  and  the  assessment  of  duties 
thereon,'*     To  this  ruling  thd  plaintiffs  excepted. 

Then  the  plaintiffs  offered  to  prove  that  hemp  was  of  varioua 
qualities  and  values.  That  it  was  impossible  to  determine  the 
qualities  of  all  the  packages  by  such  an  examination  as  was  testi- 
fied to  by  the  merchant  appraiser.  That,  for  the  last  three  years 
or  more,  much  of  the  Manilla  hemp  imported  has  been  ^^  muzzled" 
in  the  bale,  and  that  it  was  impossible  to  tell  whether  it  was  so  or 
not,  without  cutting  the  bands  and  removing  all  of  the  matting, 
opening  the  bale,  and  examining  the  inside  of  it.  That  the  out- 
side of  the  bale  sometimes  appears  to  be  and  is  of  good  and  current 
quality,  while  the  inside  of  it  may  be  filled  with  refuse  or  inferior. 
That  it  is  often  so  tangled  or  *^  muzzled,"  as  to  render  the  bale  from 
ten  to  twenty  per  centum  less  valuable  than  if  it  were  all  of  the 
same  quality  as  the  outside  of  the  bale^  That,  besides  being  muz- 
ded,  there  are  usually  three  or  more  grades  in  the  same  bale,  dif- 
fering in  value  from  one  to  three  cents  per  pound.  That,  in  order 
to  determine  the  proportion  of  each,  which  makes  up  a  bale,  it  is 
necessary  to  see  and  compare  its  contents  in  the  inside  of  it  with 
the  rest.  That  it  is  the  custom  of  the  trade  to  make  an  allowance 
of  from  one  to  three  cents  per  pound  on  all  muzzhd  or  inferior  hemp 
found  on  opening  th^  bale  after  purchase.  But  it  was  admitted  that 
the  examination  made  of  the  Telegraph's  cargo,  by  the  appraisers, 
was  such  as  is  usually  made  on  buying  or  selling  hemp.  Upon  this 
the  court  ruled,  that  if  the  examination  made  by  the  merchant  ap- 
praiser xoas  that  visually  made  in  buying  or  selling  hemp,  and  had 
been  satisfactory  to  the  merchant  appraiser^  it  was  not  open  to  the 
plaintiffs  to  show  that  he  adopted  a  mode  of  examination,  for  the 
levy  of  duties,  ins^uffident  to  detect  fraudulent  packing  or  diversities 
in  the  qualities  of  the  different  parts  of  a  bale  of  hemp.  To  this, 
ruling  and  instructions  the  plaintiffs  also  excepted. 

One  other  ruling  of  the  court  was  given  upon  the  prayer  of  the 
plaintiffs,  to  which  the  defendant  excepted.  It  was  this:  that  so 
much  of  the  additional  duty  of  20  per  centum  as  was  levied  upon 
the  charges  and  commissions,  and  paid  by  the  plaintiffs,  under  pro- 
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test,  was  unauthorized  by  law.  This  ruling  of  the  court  is  a  cor- 
rect interpretation  of  the  eighth  section  of  the  act  of  July  30th, 
1846,  9  Stat,  at  L.  42,  43.  It  declares,  if  the  appraised  value  of 
imports  which  have  actually  been  purchased  shall  exceed  by  ten 
per  centum  or  more  the  value  declared  on  the  entry,  then,  in  addi- 
tion to  the  duties  imposed  by  law  on  the  same,  there  shall 
[♦576]  be  levied,  collected,  and  paid,  a  duty  *of  twenty  per 
centum  ad  valorem  on  such  appraised  value.  In  other 
words,  the  twenty  per  centum  ad  valorem  is  to  be  on  the  appraised 
value  only,  without  being  assessed  upon  the  charges  and  com- 
missions. 

We  now  proceed  to  the  other  points  in  the  case  to  which  the 
plaintiffs  excepted  to  the  rulings  of  the  court. 

The  first  in  order  is,  that  the  appraisement  of  the  hemp  was  ille- 
gal and  invalid,  and  insufficient  to  displace  the  value  declared  on 
the  entry,  because  the  appraisers  were  instructed  to  appraise  and 
estimate  the  value  of  the  hemp  as  of  the  3d  day  of  July,  the  day 
of  the  sailing  of  the  vessel ;  whereas  they  should  have  estimated 
and  appraised  it  at  the  period  of  actual  shipment,  or  date  of  bill  of 
lading.  The  point  is  stated  as  it  was  made  by  the  counsel  of  the 
plaintiffs  in  his  argument  of  the  case  in  this  court.  But  whilst  it 
comprehends  one  subject  of  the  prayer  of  the  plaintiffs  and  the  gist 
of  the  court's  instruction,  it  omits  a  part  of  the  first,  which  we  do 
not  think  it  immaterial  to  notice,  to  prevent  in  future  the  proposi- 
tion which  it  involves,  as  to  the  independence  of  the  appraisers  of 
the  customs,  from  being  made  again.  The  court  was  asked  to  in- 
struct the  jury,  that  the  appraisement  in  this  instance  was  invalid 
and  illegal,  for  the  reason  that  the  appraisers  did  not  exercise  their 
judgment  and  discretion  in  regard  to  the  period  of  exportation,  but 
that  they  obeyed  the  instructions  of  the  secretary  of  the  treasury, 
to  take  the  date  of  the  sailing  of  the  vessel  as  the  rale  to  guide 
them.  The  court  refused  to  give  the  instruction  as  it  was  asked, 
but  did  instruct  the  jury,  that  if  the  period  so  prescribed  by  the 
secretary  was  the  true  period  of  exportation,  the  objection  was 
untenable,  and  that  the  date  of  the  sailing  of  the  vessel  from  the 
foreign  port  for  her  destination  in  the  United  States  was  the  true 
period  of  eooportation.  We  concur  in  the  correctness  of  the  instruc- 
tion. Besides  its  having  been  made  the  duty  of  the  secretary  of 
the  treasury  from  time  to  time  to  establish  rules  and  regulations, 
not  inconsistent  with  the  laws  of  the  United  States,  to  secure  a 
faithful  appraisal  of  all  goods  and  merchandise  imported  into  the 
United  States,  the  collectors  and  other  officers  of  the  customs  are 
directed  to  execute  the  secretary's  instructions  relative  to  the  reve- 
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nue  laws  ;  and  his  decision  is  declared  to  be  binding  and  conclusive 
upon  all  of  them,  whenever  a  difficulty  shall  arise  as  to  the  true 
construction  of  those  laws.     (Sections  23,  24,  Stat,  at  Large,  563.) 

The  court's  ruling,  also,  that  the  date  of  the  sailing  of  the  vessel 
was  the  true  period  of  exportation,  is  correct.  The  secretary's 
interpretation  of  the  act  of  the  3d  March,  1851,  is  in  con- 
formity with  the  letter  and  spirit  of  it,  and  cannot  be  *  con-  [  *  577  ] 
trolled  by  different  interpretations  and  instructions  which 
may  have  been  given  by  his  predecessors  to  the  words,  **  at  the  period 
of  the  exportation  to  the  United  States."  Though,  as  we  have  read 
the  circulars  of  the  secretaries  of  the  treasury  in  respect  to  those 
words  in  the  revenue  act,  as  to  the  time  when  duties  shall  be  as- 
sessed upon  the  value  of  imports,  we  do  not  perceive  any  difference 
in  them,  which  may  not  be  readily  accounted  for  by  the  different 
acts  to  which  the  instruction  or  direction  to  the  collector  was  meant 
to  be  applied.  The  same  remark  may  be  made  of  the. decisions 
made  by  this  court,  whenever  it  has  been  necessary  for  it  to  determ- 
ine at  what  date  duties  should  be  assessed  upon  imported  merchan- 
dise, subject  to  an  ad  valorem  rate  of  duty. 

Nor  have  we  been  able  to  bring  ourselves  to  the  conclusion — in- 
geniously put,  and  ably  urged  by  the  plaintiffs'  counsel  here — that 
congress,  in  passing  the  tariff  act  of  March  3,  1851,  meant  to  use 
the  words  "period  of  exportation"  in  the  sense  in  which  they  had 
been  understood  by  the  treasury  department  in  its  construction  of 
previous  revenue  acts,  and  as  that  construction  may  have  been 
sanctioned  by  this  court.  There  had  been  uncertainties  of  opinion 
and  in  practice  in  the  treasury  department,  and  also  in  several 
ports  of  the  United  States,  in  respect  to  the  time  when  the  dutiable 
value  of  imported  goods  should  be  estimated.  Some  of  the  collect- 
ors made  the  estimate  at  the  daie  of  the  purchase^  whenever  that 
may  have  been.  Other  collectors  made  their  estimate  at  the  date 
of  the  shipment.  Mr.  Secretary  Walker,  in  his  circular  of  July  6, 
1847,  meaning  to  establish  a  uniform  rule,  states  the  varying  prac- 
tice, and  directs  the  valuation  to  be  made  "at  the  date  of  the  ship- 
ment." He  says  it  is  the  true  construction  of  the  law,  long  since 
declared  by  the  department,  and  adopted  generally  throughout  the 
Union.  He  adds^  that  the  proviso  of  the  16th  section  of  the  act  of 
August  30,  1842,  is  clear  and  emphatic  upon  the  subject,  and  pre- 
scribes the  date,  with  reference  to  which  the  value  is  to  be  estimated, 
as  the  period  of  exportation  to  the  United  States.  But  Mr.  Secretary 
Meredith,  three  years  afterwards,  in  his  circular  of  the  5th  July, 
1860,  eight  months  before  the  act  of  the  3d  March,  1851,  was  passed, 
observes,  that  the  appraisers  had  been  restrained  in  the  discharge 
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of  their  duties  by  the  result  of  frequent  appeals  from  their  decis- 
ions. And  in  order  to  secure  a  just,  faithful,  and  impartial  ap- 
praisal of  all  goods,  wares,  and  merchandise,  imported  into  the 
United  States,  he  declares — 

1.  That  the  period  of  the  exportation  of  merchandise  is  the 
time  at  which  the  value  of  any  article  is  to  be  fixed  by  the  ap- 
praisers. 
[  *  578  ]  *  2.  That  in  ordinary  cases  the  date  of  the  hiU  of  lading 
may  be  regarded  as  the  ^'period  of  exportation." 
This  court  decided,  in  the  cases  of  Greely  v.  Howard,  10  How.  225, 
and  in  Maxwell  v,  Griswold,  10  How.  242,  in  the  year  1850,  before 
the  act  of  the  3d  March,  1851,  had  passed,  that  under  the  sixteenth 
and  seventeenth  sections  of  the  tariff  act  of  30th  August,.  1842,  5 
Btat.  at  L.  563,  the  value  of  merchandise  at  the  time  of  procuremerU 
is  to  be  ascertained,  not  its  value  at  the  time  of  exportation.  Con* 
gross,  with  these  differences  in  view,  and  particularly  in  conse- 
quence of  the  decision  of  this  court  in  the  cases  just  before  cited, 
passed  the  act  of  March  3d,  1851.  This  court  in  1855,  in  Stairs  et 
aL  V,  Peaslee,  18th  Howard,  521,  524,  525,  in  considering  the  act, 
uses  this  language,  which  is  decisive  of  the  time  when  the  value  of 
goods  subject  to  an  ad  valorem  duty  is  to  be  estimated:  *^The  lan- 
guage of  this  act  of  congress  is  general,  and  embraces  all  importa- 
tions of  goods  that  are  subject  to  an  ad  valorem  duty,  and  directs 
that  their  value  shall  be  estimated  and  ascertained  by  the  wholesale 
price  at  the  period  of  exportation  to  the  United  States  in  the  prin- 
cipal markets  of  the  country  from  which  they  are  imported.  The 
time  and  the  place  to  which  the  appraisers  are  required  to  look 
wh^n  making  their  appraisement  are  both  distinctly  specified  in 
the  law,  the  time  being  the  period  of  exportation,  and  the  place  the 
country  from  which  they  were  imported  into  the  United  States.  It 
makes  no  reference  to  their  value  iq  the  country  of  production  or 
the  time  of  purchase.  And  as  there  is  no  ambiguity  in  the  lan- 
guage of  the  act,  and  it  embraces  all  goods  subject  to  an  ad  valorem 
duty,  the  court  would  hardly  be  justified  in  giving  a  construction 
to  it  narrower  than  its  words  fairly  impoi't."  Though  this  extract 
was  written  with  reference  to  the  first  point  certified  in  that  case, 
which  was,  whether  the  act  of  the  3d  March,  1851,  repealed  so 
much  of  all  former  laws  as  provided  that  merchandise,  when  im- 
ported from  a  country  other  than  that  of  production  or  manufacture, 
should  be  appraised  at  the  market  value  of  similar  articles  at  the 
principal  markets  of  the  country  of  production  and  manufacture 
^^at  the  period  of  the  exportation  to  the  United  States,"  the  court 
adds,  that  the  law,  taken  by  itself,  will  admit  of  but  one  oonstrac- 
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tion  ;  and  that  is,  the  appraisement  must  be  made  by  the  value  of 
the  goods  in  the  principal  markets  of  the  country  from  which  they 
are  exported,  at  the  time  of  such  exportation  to  the  United  States," 

The  case  of  Stairs  v.  Peaslee,  considered  in  connection  with  what 
this  court  had  decided  under  the  revenue  acts  in  Greely  v.  Howard, 
and  in  Maxwell  t?.  Griswold,  10  How.  242,  shows,  whatever 
may  have  been  the  practice  in  computing  the  time*  for  [*579] 
the  assessment  of  duties,  that  this  court  viewed  the  act 
of  the  3d  March,  1851,  as  having  fixed  the  rule  to  be  the  time  or 
date  of  the  exportation,  as  that  might  be  shown  by  the  day  of  the 
vessel's  sailing  from  the  foreign  port  to  the  United  States.  Indeed, 
from  the  phraseology  of  the  act,  without  referenqe  to  preceding  acts 
upon  the  same  subject,  or  what  had  been  their  construction,  the 
same  conclusion  must  be  reached. 

The  word  period  has  its  etymological  meaning,  but  it  also  has  a 
distinctive  signification  according  to  the  subject  with  which  it  may 
be  used  in  connection.  It  may  mean  any  portion  of  complete  time, 
from  a  thousand  years,  or  less,  to  the  period  of  a  day;  and  when 
used  to  designate  an  act  to  be  done,  or  to  be  begun,  though  its 
completion  may  take  an  uncertain  time,  as,  for  instance,  the  act  of 
exportation,  it  must  mean  the  day  on  which  the  exportation  com- 
mences, or  it  would  be  an  unmeaning  and  useless  word  in  its  con- 
nection in  the  statute. 

The  ruling  of  the  court  upon  the  first  prayer  of  the  plaintiffs  is 
not  subject  to  the  exception  taken. 

We  proceed  to  the  second  exception  taken  by  the  counsel  of  the 
plaintiffs  to  the  ruling  of  the  court  upon  their  prayer.  It  was,  that 
the  court  would  instruct  the  jury,  upon  the  facts  proved,  that  all 
the  hemp  imported  by  the  plaintiffs  was  to  be  taken  to  be  one  entire 
entry,  for  the  purpose  of  declaring  and  appraising  the  value  for  the 
levy  of  duties. 

No  facts  in  the  case  were  proved,  upon  which  such  an  instruction 
could  have  been  given.  The  proof  is,  that  the  plaintiffs  were  pur- 
chasers in  Manilla  of  four  thousand  bales  of  hemp,  which  were  put 
by  them  into  two  invoices  for  their  own  convenience;  one  containing 
two  thousand  five  hundred  and  twenty  bales,  the  other  one  thousand 
five  hundred  and  twenty,  and  a  quantity  of  loose  hemp;  the  first 
valued  at  $58,772-69,  the  second  at  $36,367-03,  for  each  of  which 
a  separate  bill  of  lading  was  taken.  The  plaintiffs  entered  them 
separately  at  the  custom  house,  and  they  were  separately  appraised 
without  any  objection  at  the  time  from  the  defendant.  But  it  turned 
out,  upon  the  appraisement,  that  the  appraised  value  of  the  first 
exceeded  by  ten  per  centum  the  value  of  it  declared  upon  the  entry, 
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which  made  it  liable,  under  the  eighth  section  of  the  act  of  the  30th 

July,  1846,  to  the  additional  duty  of  twenty  per  centum  ad  valorem 

on  the  appraised  value.     But  the  appraisement  of  the  second  invoice 

of  one  thousand  five  hundred  and  twenty-eight  bales  did  not  exceed 

by  ten  per  centum  the  value  declared  on  the  entry  of  it ;  nor  did  the 

appraised  value  of  the  two  invoices,  constituting  the  importation  of 

four  thousand  bales,  exce^  by  ten  per  centum  the  aggregate  of 

their  separate  values  declared  in  the  entries  of  them. 

*  [  *  580  ]       *Now,  the  plaintiffs  seek  to  be  released  from  the  twenty 

per  cent,  additional  upon  the  appraised  value  of  the  first 

invoice^  because  the  second  invoice  was  not  subject  to  it,  and  because 

the  aggregate  of  the  values  of  both,  as  declared  upon  the  entries  of 

them,  were  not  exceeded  by  ten  per  cent,  upon  the  appraisement. 

Upon  such  a  state  of  facts,  the  court  rightly  instructed  the  jury, 
that  each  invoice  and  entry  was  to  be  deemed  and  treated  as  a  sep* 
arate  transaction  for  appraisement,  and  for  the  assessment  of  duties. 

An  importer  of  merchandise  is  bound  by  the  law  to  make  his 
entry  at  the  custom  house  according  to  his  invoice,  either  by  him- 
self, the  consignee,  or  their  agent,  and  not  otherwise 'than  by  invoice 
verified  by  oath,  unless  it  shall  be  done  conditionally,  either  under 
the  tenth  section  of  the  act  of  March  1st,  1823,  or  under  the  second 
section  of  the  same  act,  permitting  entries  to  be  made  of  imported 
merchandise,  subject  to  ad  valorem  duties  upon  appraisement  with- 
out invoice.     (3  Stat,  at  L.  729.) 

When  an  entry  has  been  made,  it  is  conclusive  upon  the  importer 
as  to  the  contents,  and  declared  value  of  the  invoice;  and  for  all  of 
those  consequences  which  the  law  may  impose  upon  the  examina- 
tion and  appraisement  of  it,  and  for  any  deficiency  or  non-compli- 
ance with  the  revenue  laws  regulating  the  entries  of  imported 
merchandise,  or  for  any  violation  or  substantial  departure  from 
directions  which  may  have  been  given  by  the  secretary  of  the  treas- 
ury for  the  entry  and  appraisement  of  foreign  goods,  and  for  the 
collection  of  duties  upon  the  same.  See  general  regulations  under 
United  States  revenue  laws,  by  Mr.  Secretary  Guthrie,  of  February 
1,  1857. 

As  to  the  third  exception  taken  by  the  plaintiffs  to  the  rulings 
of  the  court,  we  think  it  was  right  in  telling  the  jury,  that  if  the 
examination  of  the  hemp  made  by  the  merchant  appraiser  was  such 
as  is  usually  made  in  buying  and  selling  the  article,  and  was  satis- 
factory to  the  merchant  appraiser,  it  was  not  open  to  the  plaintiff} 
to  show  that  he  adopted  a  mode  of  examination  insufficient  to  detect 
fraudulent  packing  or  diversities  in  the  qualities  of  the  different 
parts  of  the  bales  of  hemp. 
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The  importance  of  this  case  in  respect  to  the  collection  of  the  rev- 
enue under  the  act  of  the  3d  March,  1851,  and  under  the  regulatioas 
of  the  secretary  of  the  treasury  upon  it,  have  induced  us  to  give  to 
the  different  points  in  the  case  our  mature  consideration,  and  we 
are  of  the  opinion  that  the  judgment  of  the  circuit  court  should  he 
affirmed. 

It  is  ordered  accordingly,  and  that  the  appellants  shall  pay  the 
costs  which  have  heen  incurred  in  the  prosecution  of  their  writ  of 
error. 

Mr.  Justice  Gribb  dissented. 


Ex  PABTB  Ransom  and  another,  Petitioners,  v.  Thb  Crrr  of  New 

York. 

20  H.  581. 

MaNDAMXTS — PeACTICE  IK  THE  GlBCUIT  COUBT. 

The  aotion  of  the  circait  coart,  in  vacating  a  judgment,  and  refusing  to  order  an 
•xecution  on  it,  held  to  be  correct,  ander  the  special  circamstances  of  this  case,  on  a 
motion  for  a  mandainua  to  compel  the  circait  court  to  execute  the  judgment. 

The  case  arose  on  a  motion  for  a  mandamtLS  to  the  circuit  court 
for  the  southern  district  of  New  York,  and  is  fully  stated  in  the 
opinion. 

Mr.  Keller^  for  the  motion. 

*  Mr.  Justice  Nelson  delivered  the  opinion  of  the  court.  [  *  582  ] 
A  motion  is  made  on  behalf  of  the  plaintiffs  for  a  man- 
damns  to  the  circuit  court  of  the  United  States  for  the  southern  dis- 
trict of  New  York,  to  compel  that  court  to  vacate  an  order  in  the  above 
cause,  directing  a  judgment  entered  against  the  defendants  on  the 
12th  of  December,  1857,  of  |21,458.2l,  to  be  vacated.  The  judg- 
ment was  entered  upon  a  verdict  rendered  for  the  plaintiffs  in  an 
action  for  the  alleged  infringement  of  a  patent  for  an  "  improve- 
ment in  the  mode  of  applying  water  to  fire  engines,  so  as  to  render 
their  operation  more  effective."  The  judgment  was  entered  in  con- 
sequence of  the  stay  of  proceedings  having  expired,  given  to  the 
defendants  to  make  a  case  on  which  to  move  for  a  new  trial.  Afiier- 
wards,  on  the  19th  December,  during  the  same  term,  an  order  was 
entered  on  motion  of  the  defendants,  after  hearing  coun- 
sel on  both  *  sides,  by  Judge  Ingersoll,  then  holding  the  [  *  583  ] 
court,  vacating  the  judgment  on  the  payment  of  costs  that 
had  previously  accrued,  and  also  upon  the  condition  that  the  case 
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should  be  settled  in  a  short  time  mentioned,  and  the  motion  made 
for  a  new  trial,  with  liberty  to  either  party  to  turn  the  case  into  a 
bill  of  exceptions,  which  right  had  been  reserved  at  the  trial.  The 
case  was  settled  accordingly,  the  motion  for  a  new  trial  heard  and 
denied,  a  bill  of  exceptions  settled  and  signed,  agreeably  to  the 
order  of  the  19th  December,  and  filed  in  the  office  of  the  clerk  of 
said  court.  Since  the  motion  for  a  new  trial,  and  the  settlement 
of  the  bill  of  exceptions,  the  attorney  for  the  plaintiflF  ha.s  issued  an 
execution  on  the  judgment  of  the  12th  December,  claiming  it  to  be 
still  in  force,  on  the  ground  that  the  condition  had  not  been  com- 
plied with  in  respect  to  the  payment  of  costs.  A  motion  was  sub- 
sequently made  by  the  defendants  to  set  aside  this  execution  and 
the  judgment  aforesaid  unconditionally,  which  was  granted  by  the 
court.  The  present  motion  to  this  court  is  for  a  rule  to  show  cause 
against  the  court  below,  why  a  mandamtis  should  not  issue  to  vacate 
this  last  order. 

The  ground  upon  which  the  court  below  placed  its  decision  for 
setting  aside  the  judgment  and  execution  unconditionally,  is,  that 
the  attorney  for  the  plaintiffs,  by  not  making  out  his  bill  of  costs, 
procuring  a  taxation,  and  demanding  them  previous  to  the  hearing 
of  the  motion  for  a  new  trial,  thereby  impliedly  consented  to  waive 
this  condition,  and  cannot  afterwards  set  it  up  for  the  purpose  of 
invalidating  the  order  of  the  19th  December,  vacating  the  judg- 
ment. We  concur  in  this  view  of  the  court,  and  we  are  also  satis- 
fied, from  the  course  of  the  proceedings  preparatory  to  the  motion 
for  the  new  trial,  the  hearing  of  that  motion,  and  the  turning  of 
the  case  into  a  bill  of  exceptions  with  a  view  to  a  writ  of  error,  it 
was  the  understanding  of  both  parties  that  the  judgment  of  the 
12th  December  was  to  be  considered  as  vacated,  and  that  a  new  one 
be  entered  for  the  plaintiffs,  if  a  motion  for  a  new  trial  was  desired. 

The  court  is  of  opinion,  therefore,  that  the  facts  presented  upon 
this  motion  for  a  mandamus  are  not  such  as  entitle  the  plaintiffs  to 
a  rule  to  their  cause,  and  it  must  therefore  be  denied. 


James  L.  Taylor  and  another,  Plaintiffs  in  Error,  v.  Nathan  T. 

Carryl. 

20  H.  583. 

Admiralty  Jubisdiction — CoirrLicT  with  State  Courts. 

1.  Where  a  vessel  has  been  seized  under  a  process  of  attachment  in  a  Sbate  coart,  and  ia 
in  the  actoal  custody  of  the  sheriff,  no  valid  seizure  can  be  made  of  her  so  as  to  give 
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jurisdiction  in  proceedingd  in  rem  in  the  district  coari  of  the  United  Mates  silting 
in  admiralty. 
2.  Consequently,  where  the  vessel  was  sold  ander  the  attachment  proceeding,  having 
been  in  the  actual  custody  of  the  sheriff  until  the  sale,  and  was  afterwards  sold  under 
the  decree  of  the  admiralty  court,  the  title  was  in  the  purchaser  under  tlie  attach- 
ment proceeding.  See  Freeman  v.  Howe,  24  How.  450 ;  Back  v.  Colbath,  3  Wall. 
334. 

This  was  a  writ  of  error  to  the  supreme  court  of  Pennsylvania. 
The  case  is  well  stated  in  the  opinion  of  the  court. 

3fr.  Cadwallader  and  Mr  Hood,  for  plaintiff  in  error. 
llr,'  EvartSy  for  defendant. 

*  Mr.  Justice  Campbell  delivered  the  opinion  of  the  court.  [  *  591  ] 

This  cause  comes  before  this  court  by  writ  of  error  to 
the  supreme  court  of  Pennsylvania,  under  the  twenty-fifth  section 
of  the  judiciary  act  of  the  24th  September,  1789. 

The  defendants  (Ward  &  Co.)  instituted  an  action  of  replevin  in 
the  supreme  court  of  Pennsylvania,  for  the  bark  Royal  Saxon. 

Upon  the  trial  of  the  cause  at  nisi  priuSy  it  appeared  that  the 
bark  arrived  at  the  port  of  Philadelphia  in  October,  1847,  on  a 
trading  voyage,  and  was  the  property  of  Robert  Mclntyre,  of  Lon- 
donderry, in  Ireland.  In  November,  1847,  she  was  seized  by  the 
sheriff  of  Philadelphia  county,  under  a  writ  of  foreign  attachment 
that  was  issued  against  her  owner  and  another,  at  the  suit  of  Mc- 
Gee  &  Co.,  of  New  Orleans,  from  the  supreme  court;  and  at  the 
same  time  her  captain  was  summoned  as  a  garnishee.  On  the  15th 
January,  1848,  those  creditors  commenced  proceedings  in  the  su- 
preme court  to  obtain  an  order  of  sale,  because  the  bark  was  of  a 
chargeable  and  perishable  nature,  suffering  deterioration  from  ex- 
posure to  the  weather,  and  incurring  expenses  of  wharfage,  custody 
fees,  &c.,  &c.  This  application  was  opposed  by  the  captain  of  the 
bark,  but  was  allowed  by  the  court  on  the  29th  of  January,  1848. 
The  vessel  was  duly  sold  by  the  sheriff  under  this  order,  the  9th 
February,  1848,  to  the  plaintiffs  in  the  replevin.  Ward  &  Co. 

On  the  2l8t  January,  1848,  while  the  writs  of  attachment  were 
operative,  and  a  motion  for  the  sale  of  the  bark  was  pending  in  the 
supreme  court,  the  seamen  on  board  the  bark  filed  their  libel  in 
the  district  court  of  the  United  States  for  the  eastern  district  of 
Pennsylvania,  sitting  in  admiralty,  for  the  balances  of 
wages  due  to  them,  respectively,  up  to  that  date,  *and  [*592] 
prayed  for  the  process  of  attachment  against  the  bark, 
according  to  the  practice  of  the  court.  This  was  issued,  and,  on 
the  same  day,  the  marshal  returned  on  the  writ,  ^^  Attached  the 
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bark  Royal  Saxon,  and  found  a  sheriff's  officer  on  board,  claiming 
to  have  her  in  custody."  The  captain  appeared  to  this  libel,  and 
filed  an  answer  admitting  the  demands  of  the  seamen. 

On  the  25th  January  he  exhibited  a  petition  to  the  district 
court,  in  which  he  represented  the  pendency  of  the  suits  in  attach- 
ment and  in  admiralty ;  that  the  bark  was  liable  to  him  for  ad- 
vances ;  that  she  was  subject  to  heavy  charges,  and  could  not  be 
employed  to  carry  freight;  and  therefore  he,  with  the  approbation 
of  the  British  consul,  which  accompanied  the  petition,  solicited  an 
order  of  sale  for  the  benefit  of  all  persons  interested.  This  order 
was  granted  by  the  district  court,  after  due  inquiry,  on  the  9th 
February,  1848,  and  was  executed  the  15th  of  February,  1848,  by 
the  marshal  of  the  court,  at  which  time  the  defendant  in  the  re- 
plevin was  the  purchaser,  who  took  the  possession  of  the  vessel, 
and  held  her  until  retaken  in  this  replevin  suit  of  Ward  &  Co. 
Upon  the  trial  of  the  replevin  cause  at  nisi  priua^  the  defendant 
solicited  instructions  to  the  jury,  which  were  refused  by  the  court, 
and  the  court  instructed  the  jury  unfavorably  to  his  title.  From 
the  instructions  asked,  and  the  charge  delivered,  a  selection  is 
made,  to  exhibit  the  questions  decided.  The  court  was  requested 
to  charge — 

3.  '*That  when  the  lien  of  a  mariner  for  wages  is  sought  to  be 
enforced  in  the  admiralty  by  libel,  and  the  marshal  has  attached 
the  vessel  under  such  proceedings,  the  vessel  so  att-ached  is  in  the 
exclusive  custody  of  the  admiralty  until  the  claims  of  the  libellants 
have  been  adjudicated,  or  the  vessel  relieved  by  order  of  the  court, 
on  stipulation  or  otherwise  ;  and  such  exclusive  custody  exists,  not- 
withstanding a  previous  foreign  attachment  from  a  court  of  law 
served  on  the  vessel  by  the  sheriff.*' 

5.  **That  a  foreign  attachment  is  not  properly  a  proceeding  in 
rem;  but  an  attachment  from  the  admiralty  on  a  libel  for  mariners' 
wages  is  in  rem;  and  the  legal  possession  acquired  by  the  sheriff, 
on  service  of  the  writ  of  foreign  attachment,  is  ended,  superseded, 
or  suspended,  by  the  service  of  such  attachment  from  the  admi- 
ralty." 

8.  *^That  when,  on  the  21st  of  January,  1848,  the  Royal  Saxon 
was  attached  under  the  process  issued  on  the  libel  for  mariners' 
wages,  she  came  by  virtue  of  that  attachment  into  the  exclusive 
custody  of  the  court  of  admiralty  ;  and  such  exclusive  legal  custody 
continued  from  the  21st  January,  1848,  until  the  sale  by  the  mar- 
shal, by  order  of  that  court,  on  the  15th  February,  1848." 
[♦593]  *'10.  ''That  the  legal  possession  of  the  vessel  being 
exclusively  in  the  admiralty  court  from  the  2l8t  January, 
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1848,  till  the  sale  made,  by  order  of  that  court,  on  the  15tli  B'ebru- 
ary,  1848,  the  sale  by  the  sheriff  on  the  9th  February,  1848,  gave 
no  title  to  the  purchaser  as  against  the  sale  by  the  marshal." 

The  court  refused  so  to  instruct  the  jury,  but  charged  them: 
^^That  the  court  of  admiralty  could  not  proceed  against  the  vessel 
while  she  remained  in  the  custody  of  an  independent  and  compe- 
tent jurisdiction;  that  the  presence  of  the  marshal  on  the  ship  did 
not  prove  his  custody,  for  the  sheriff's  oflBicer  was  there  before  him ; 
that  the  marshal  did  not  dispossess  the  sheriff,  but  prudently  re- 
tired himself,  and  informed  the  court  in  his  return  that  the  vessel 
was  in  the  custody  of  the  sheriff;  that  if  the  sheriff  first  took  pos- 
session of  the  vessel,  and  maintained  it  until  she  was  sold  to  the 
plaintiffs,  they  had  the  better  title;  and  that  the  fact  of  the  con- 
tinuing possession  of  the  sheriff  was  for  the  jury."  A  verdict  was 
returned  in  favor  of  the  plaintiffs,  upon  which  a  judgment  was  ren- 
dered in  the  supreme  court  in  their  favor,  confirming  the  opinion 
of  the  judge  as  expressed  to  the  jury  at  nisi  priua. 

The  judgment  of  the  district  court  allowing  the  order  of  sale 
proceeded  upon  the  grounds:  ^^That  the  suits  in  attachment  in  the 
supreme  court  applied  to  alleged  interests  in  the  vessel,  not  to  the 
vessel  itself.  The  attachment  creditor,  if  he  succeeds  in  his  suit, 
obtains  recourse  against  the  thing  attached  just  so  far  as  his  de- 
fendant had  interest  in  it,  and  no  farther.  The  rights  of  third 
parties  remain  in  both  cases  unaffected.  The  bottomry  creditor, 
residing,  it  may  be,  in  a  foreign  country,  is  no  party  to  either  pro- 
ceeding, and  loses  none  of  his  rights.  His  contract  was  with  the 
thing,  not  the  owner,  and  it  is  therefore  not  embarrassed,  and  can- 
not be,  by  any  question  or  contest  of  ownership.  So,  too,  seamen, 
whoever  owns  the  vessel,  or  how  often  soever  the  ownership  may  be 
changed,  wherever  she  may  go,  whatever  may  befall  her — so  long 
as  a  plank  remains  of  her  hull,  the  seamen  are  her  first  creditors, 
and  she  is  privileged  to  them  for  their  wages,"  &c.,  &c. 

Again:  **What  interest  in  the  ship,"  asks  the  district  court, 
''does  the  sheriff  propose  to  sell?  Not  a  title  to  it,  but  the  de- 
fendant's property  in  it,  whatever  it  may  be.  Not  so  in  the  admi- 
ralty. Here  the  subject-matter  of  the  controversy  is  the  res  itself. 
It  passes  into  the  custody  of  the  court.  All  the  world  are  parties, 
and  the  decree  concludes  all  outstanding  interests,  because  all  are 
represented.  Here  they  are  marshaled  in  their  order  of  title  and 
privilege.  There  is  no  difficulty  in  allowing  an  arrest  by  the  admi- 
ralty, notwithstanding  the  vessel  or  some  interest  in  it  has 
passed  into  the  *  custody  of  the  sheriff.  He  retains  all  his  [  *  694  ] 
rights^  notwithstanding  the  marshars  intervention.    The 
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proceedings  against  the  vessel,  the  thing,  the  subject  of  the  prop- 
erty or  title,  may  still  go  on  in  the  admiralty.  The  sheriff's  ven- 
dee of  the  sliip  may  intervene  there,  as  the  defendant  might  have 
done  in  this  court;  he  may  make  defense  to  the  proceeding  there 
as  the  successor  to  the  defendant's  rights,  and  may  be  substituted 
ultimately  before  the  judge  of  the  admiralty  as  a  claimant  of  the 
surplus  fund." 

This  cause  has  been  regarded  in  this  court  as  one  of  importance. 
It  has  been  argued  three  different  times  at  the  bar,  and  has  received 
the  careful  consideration  of  the  court.  The  deliberations  of  the 
court  have  resulted  in  the  conviction  that  the  question  presented  in 
the  cause  is  not  a  new  question,  and  is  not  determinable  upon  any 
novel  principle,  but  that  the  question  has  come  before  this  and 
other  courts  in  other  forms,  and  has  received  its  solution  by  the 
application  of  a  comprehensive  principle  wliich  has  recommended 
itself  to  the  courts  as  just  and  equal,  and  as  opposing  no  hindrance 
to  an  efficient  administration  of  the  judicial  power. 

In  Payne  v.  Drew,  4  East,  523,  Lord  Ellenborough  said:  ^*It 
appears  to  me,  therefore,  not  to  be  contradictory  to  any  cases  nor 
any  principles  of  law,  and  to  be  mainly  conducive  to  public  con- 
venience and  to  the  prevention  of  fraud  and  vexatious  delay  in 
these  matters,  to  hold  that  where  there  are  several  authorities 
equally  competent  to  bind  the  goods  of  a  party,  when  executed  by 
the  proper  officer,  they  shall  be  considered  as  effectually  and  for 
all  purposes  bound  by  the  authority  which  first  actually  attaches 
upon  them  in  point  of  execution,  and  under  which  an  execution 
shall  have  been  first  executed." 

This  rule  is  the  fruit  of  experience  and  wisdom,  and  regulates 
the  relations  and  maintains  harmony  among  the  various  superior 
courts  of  law  and  of  chancery  in  Great  Britain. 

Those  courts  take  efficient  measures  to  maintain  their  control 
over  property  within  their  custody,  and  support  their  officers  in 
defending  it  with  firmness  and  constancy.  The  court  of  chancery 
does  not  allow  the  possession  of  its  receiver,  sequestrator,  com- 
mittee, or  custodee,  to  be  disturbed  by  a  party,  whether  claiming 
by  title  paramount  or  under  the  right  which  they  were  appointed 
to  protect,  (Evelyn  v.  Lewis,  3  Hare,  472;  5  Madd.  406,)  as  their 
possession  is  the  possession  of  the  court.  (Noe  v.  Gibson,  7  Paige, 
713.)  Nor  will  the  court  allow  an  interfering  claimant  to  question 
the  validity  of  the  orders  under  which  possession  was  obtained,  on 
the  ground  that  they  were  improvidently  made.  (Russell 
[  *595  ]  V.  East  Anglien  R.  Co.,  3  McN.  *and  Gord.  104.)  The 
courts  of  law  uphold  the  right  of  their  officers  to  maintain 
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actions  to  recover  property  withdrawn  from  them,  and  for  disturb- 
ance to  them  in  the  exercise  of  the  duties  of  their  office. 

But  it  is  in  this  court  that  the  principle  stated  in  Payne  v.  Drew 
has  received  its  clearest  illustration,  and  been  employed  most  fre- 
quently, and  with  most  benignant  results.  It  forms  a  recognized 
portion  of  the  duty  of  this  court  to  give  preference  to  such  princi- 
jdes  and  methods  of  procedure  as  shall  serve  to  conciliate  tlie  dis- 
tinct and  independent  tribunals  of  tlie  States  and  of  the  Union,  so 
that  they  may  co-operate  as  harmonious  members  of  a  judicial 
system  coextensive  with  the  United  States,  and  submitting  to  the 
paramount  authority  of  the  same  constitution,  laws,  and  federal 
obligations.  The  decisions  of  this  court  that  disclose  such  an  aim, 
and  that  embody  the  principles  and  modes  of  administration  to 
accomplish  it,  have  gone  from  the  court  with  authority,  and  have 
returned  to  it,  bringing  the  vigor  and  strength  that  is  always  im- 
parted to  magistrates,  of  whatever  class,  by  the  approbation  and 
confidence  of  those  submitted  to  their  government.  The  decision 
in  the  case  of  Hagan  v.  Lucas,  10  Pet.  400,  is  of  this  class.  It  was 
a  case  in  wliich  a  sheriff  had  seized  .property  under  valid  process 
from  a  State  court,  and  had  delivered  it  on  bail  to  abide  a  trial  of 
the  right  to  the  property,  and  its  liability  to  the  execution.  The 
same  property  was  then  seized  by  the  marshal,  under  process 
against  the  same  defendant.  This  court,  in  their  opinion,  say: 
"  Where  a  sheriff  has  made  a  levy,  and  afterwards  receives  execu- 
tions against  the  same  defendant,  he  may  appropriate  any  surplus 
that  shall  remain,  after  satisfying  the  first  levy  by  the  order  of  the 
court.  But  the  same  rule  does  not  govern  when  the  executions,  as 
in  the  present  case,  issue  from  different  jurisdictions.  The  marshal 
may  apply  moneys  collected  under  different  executions,  the  same  as 
the  sheriff.  But  this  cannot  be  done  as  between  the  marshal  and 
the  sheriff;  a  most  injurious  conflict  of  jurisdiction  would  be  likely 
often  to  arise  between  the  federal  and  the  State  courts,  if  the  final 
process  of  the  one  could  be  levied  on  property  which  had  been  taken 
on  process  of  the  other.  The  marshal  or  the  sheriff,  as  the  case 
may  be,  by  a  levy  acquires  a  special  property  in  the  goods,  and  may 
maintain  an  action  for  them.  But  if  the  same  goods  may  he  taken 
in  execution  by  the  marshal  and  the  sheriff,  does  this  special  property 
vest  in  the  one  or  the  other ^  or  both  of  them  f  No  such  case  can 
exist;  property  once  levied  on  remains  in  the  custody  of  the  law, 
and  is  not  liable  to  be  taken  by  another  execution  in  the  hands  of 
a  different  officer,  and  especially  by  an  officer  acting  under 
another  jurisdiction."  The  principle  *  contained  in  this  L*596] 
extract  from  the  opinion  of  the  court  was  applied  by  this 
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court  to  determine  the  conflicting  pretensions  of  creditors  by  judg- 
ment in  a  court  of  the  United  States,  and  an  administrator  who 
has  declared  the  insolvency  of  his  estate^  and  was  administering  it 
under  the  orders  of  a  probate  court,  (8  How.  S.  C.  R.  107,)  in  a 
controversy  between  receivers  and  trustees  holding  under  a  court  of 
chancery,  and  judgment  creditors  seeking  their  remedy  by  means 
of  executory  process,  (14  How.  S.  C.  R.  52,  368,)  and  to  settle  the 
priorities  of  execution  creditors  of  distinct  courts.  (PuUiam  v. 
Osborn,  17  How.  471.) 

In  a  case  not  dissimilar  in  principle  from  the  present,  the  prin- 
ciple was  applied  in  favor  of  the  executive  department,  having 
property  in  custody  whose  possession  was  disturbed  by  a  State  offi- 
cer under  judicial  process.  An  attachment  from  a  State  court  was 
levied  upon  merchandise  imported,  but  not  entered  at  the  custom 
house,  and  the  validity  of  the  levy  was  the  question  involved. 
(Harmar  t;.  Dennie.  3  Pet.  292.)  The  court  say:  ''From  their 
arrival  in  port,  the  goods  are,  in  legal  contemplation,  in  the  cus- 
tody of  the  United  States.  An  attachment  of  such  goods  presup- 
poses a  right  to  take  the  possession  and  custody,  and  to  make  such 
possession  and  custody  exclusive.  If  the  officer  attaches  upon 
mesne  process,  he  has  the  right  to  hold  the  possession  to  answer 
the  exigency  of  the  writ.  The  act  of  congress  recognizes  no  such 
authority,  and  admits  of  no  such  exercise  of  right."  To  the  argu- 
ment, that  the  United  States  might  hold  for  the  purpose  of  collect- 
ing duties,  and  the  sheriff  might  att^tch  the  residuary  right,  subject 
to  the  prior  claim,  the  court  say :  '  *  The  United  States  have  nowhere 
recognized  or  provided  for  a  concurrent  possession  or  custody  by  any 
such  officer." 

A  recognition  of  the  same  principle  is  to  be  found  in  Peck  t;.  Jen- 
ness,  7  How.  S.  C.  B.  612.  An  act  of  congress  had  conferred  on 
the  courts  of  the  United  States  exclusive  jurisdiction  ''  of  all  suits 
and  proceedings  of  bankruptcy,"  and  had  provided  that  the  act 
should  not  be  held  to  impair  or  destroy  existing  rights,  liens,  mort- 
gages, &c.,  &c.,  on  the  estate  of  the  bankrupt.  A  district  court  of 
the  United  States  decided  that  its  jurisdiction  extended  to  admin- 
ister the  entire  estate  of  the  bankrupt  court,  and  that  the  liens  on 
the  property,  whether  judicial  or  consensual,  must  be  asserted  ex- 
clusively in  that  court,  and  that  all  other  jurisdictions  had  been 
superseded.  This  court  denied  the  pretension  of  the  district  court, 
and  affirmed,  ''  That  when  a  court  has  jurisdiction,  it  has  a  right 
to  decide  every  question  which  occurs  in  the  cause ;  and  when  the 
jurisdiction  of  the  court  and  the  right  of  the  plaintiff  to 
[  *  697  ]  *  prosecute  his  suit  has  once  attached,  that  right  cannot 
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be  arrested  or  taken  away  by  proceedings  in  another  suit.  These 
rules  have  their  foundation,  not  merely  in  comity,  but  in  neces- 
sity; for  if  one  may  enjoin,  the  other  may  retort,  by  injunction, 
and  thus  the  parties  be  without  remedy,  being  liable  to  a  pro- 
cess for  contempt  in  one,  if  they  dare  to  proceed  in  the  other. 
Neither  can  one  take  property  from  the  custody  of  the  other  by 
replevin,  or  any  other  process,  for  this  would  produce  a  conflict 
extremely  embarrassing  to  the  administration  of  justice." 

The  legislation  of  congress,  in  organizing  the  judicial  powers  of 
the  United  States,  exhibits  much  circumspection  in  avoiding  occa- 
sions for  placing  the  tribunals  of  the  States  and  of  the  Union  in  any 
collision.  A  limited  number  of  cases  exist,  in  which  a  party  sued 
in  a  State  court  may  obtain  the  transfer  of  the  cause  to  a  court  of 
the  United  States,  by  an  application  to  the  State  court  in  which  it 
was  commenced;  and  this  court,  in  a  few  well-defined  cases,  by  the 
twenty-fifth  section  of  the  judiciary  act  of  1789,  may  revise  the 
judgment  of  the  tribunal  of  last  resort  of  a  State.  In  all  other 
respects  the  tribunals  of  the  State  and  the  Union  are  independent 
of  one  another.  The  courts  of  the  United  States  cannot  issue  ''an 
injunction  to  stay  proceedings  in  any  court  of  a  State,"  and  the 
judiciary  act  provides  that  ''writs  of  habeas  corpus  shall  in  no  case 
extend  to  prisoners  in  jail,  unless  where  they  are  in  custody  under 
or  by  color  of  authority  of  the  United  States,  or  are  committed  for 
trial  before  some  court  of  the  same,  or  are  necessary  to  be  brought 
into  court  to  testify."  "Thus,  as  the  law  now  stands,"  say  this 
court,  "an  individual  who  may  be  indicted  in  a  circuit  court  for 
treason  against  the  United  States  is  beyond  the  power  of  the  federal 
courts  and  judges,  if  he  be  in  custody  under  the  authority  of  a 
State."  (Ex  parte  Dorr,  3  How.  S.  C.  R.  103.)  And  signal  in- 
stances are  reported  in  verification  of  the  above  statement.  {Ex 
parte  Robinson,  6  McLean  R.  355.) 

This  inquiry  will  not  be  considered  as  irrelevant  to  the  question 
under  the  consideration  of  the  court.  The  process  of  foreign  attach- 
ment has  been  for  a  long  time  in  use  in  Pennsylvania,  and  its  ope- 
ration is  well  defined,  by  statute  as  well  as  judicial  precedents. 
The  duties  of  the  sheriff,  under  that  process,  are  identical  with 
those  of  a  marshal,  holding  an  attachment  from  the  district  court 
sitting  in  admiralty.  "The  goods  and  chattels  of  the  defendant, 
in  the  attachment,  (such  is  the  language  of  the  statute,)  in  the 
hands  of  the  garnishee,  shall,  after  such  service,  be  bound  by  such 
writ,  and  be  in  the  officer's  power;  and  if  susceptible  of 
seizure  or  manual  *  occupation,  the  officers  shall  proceed  [*598] 
to  secure  the  same,  to  answer  and  abide  the  judgment  of 
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the  court  in  that  case,  unless  the  person  having  the  same  shall  give 
securitj'.  (Purdin's  Dig.  50,  sec.  50;  5  VVhar.  125;  Carryl  v. 
Taylor,  12  Harris,  264.) 

It  follows,  hy  an  inevitable  induction  from  the  cases  of  Harmar 
V,  Dennie,  3  Pet.  299;  Hagan  v,  Lucas,  10  Pet.  400;  and  Peck  v. 
Jenness,  7  How.  612,  that  the  custody  acquired  through  the  '*  seizure 
or  manual  occupation  of  the  Royal  Saxon,  under  the  attachment  by 
the  sheriff  of  Philadelphia  county,  could  not  legally  be  obstructed 
by  the  marshal,  nor  could  he  properly  assert  a  concurrent  right 
with  him  in  the  property,  unless  the  court  of  admiralty  holds  some 
peculiar  relation  to  the  State  courts  or  to  the  property  attached, 
which  authorized  the  action  or  right  of  its  marshal.  The  relation 
of  the  district  courts,  as  courts  of  admiralty,  is  defined  with  exact- 
ness and  precision  by  Justjce  fc5tory  in  his  Commentaries  on  the  Con- 
stitution. He  says:  '*Mr.  Chancellor  Kent  and  Mr.  Rawlc  seem 
to  think  that  the  admiralty  jurisdiction  given  by  the  constitution 
is,  in  all  cases,  necessarily  exclusive.  But  it  is  believed  that  this 
opinion  is  founded  on  mistake.  It  is  exclusive  in  all  matters  of 
prize,  for  the  reason  that,  at  the  common  law,  this  jurisdiction  is 
vested  in  the  courts  of  admiraltv,  to  the  exclusion  of  the  courts  of 
common  law.  But  in  cases  where  the  jurisdiction  of  common  law 
and  admiralty  are  concurrent,  (as  in  cases  of  possessory  suits,  mari- 
ners* wages,  and  marine  torts,)  there  is  nothing  in  the  constitution 
necessarily  leading'  to  the  conclusion  that  the  jurisdiction  was  in- 
tended to  be  exclusive;  and  there  is  no  better  ground,  upon  gen- 
eral reasoning,  to  contend  for  it.  The  reasonable  interpretation," 
continues  the  commentator,  "would  seem  to  be,  that  it  conferred 
on  the  national  judiciary  the  admiralty  and  maritime  jurisdiction 
exactly  according  to  the  nature  and  extent  and  modifications  in 
which  it  existed  in  the  jurisprudence  of  the  common  law.  When 
the  jurisdiction  was  exclusive,  it  remained  so;  when  it  was  concur- 
rent, it  remained  so.  Hence  the  States  could  have  no  right  to  cre- 
ate courts  of  admiralty  as  such,  or  to  confer  on  their  own  courts  the 
cognizance  of  such  cases  as  were  exclusively  cognizable  in  admiralty 
courts.  But  the  States  might  well  retain  and  exercise  the  jurisdic- 
tion in  cases  of  which  the  cognizance  was  previously  concurrent  in 
the  courts  of  common  law.  This  latter  class  of  cases  can  be  no  more 
deemed  cases  of  admiralty  and  maritime  jurisdiction  than  cases  of 
common-law  jurisdiction."     (3  Story's  Com.  sec.  1666,  note.) 

In  conformity  with  this  opinion,  the  habit  of  courts  of  common 

law  has  been  to  deal  with  ships  as  personal  property,  subject  in 

the  main,  like  other   personal   property,  to  municipal 

[  *  599  ]  *  authority,  and  liable  to  their  remedial  process  of  attach- 
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ment  and  execution,  and  the  titles  to  them,  or  contracts  and  torts 
relating  to  them,  are  cognizable  in  those  courts. 

It  has  not  been  made  a  question  here  that  the  Royal  Sa.xon  could 
not  be  attached,  or  that  the  title  could  not  be  decided  in  replevin. 
But  the  district  court  seems  to  have  considered  that  a  ship  was  a 
juridical  person,  having  a  «/a^ws  in  the  courts  of  admiralty,  and  that 
the  admirsilty  was  entitled  to  precedence  whenever  any  question 
arose  which  authorized  a  judicial  tribunal  to  call  this  legal  entity 
before  it.  Tlie  district  court,  in  describing  the  source  of  its  author- 
ity, says  of  the  contract  of  bottomry,  that  *'it  is  made  with  the 
thing,  and  not  the  owner,"  and  that  the  contract  of  the  mariners  is 
similar  ;  that  the  res  "  represents  "  in  that  court  all  persons  having 
a  right  and  privilege,  while  the  rights  of  the  owner  arc  treated 
there  as  something  incorporeal,  separable  from  the  res,  and  which 
might  be  seized  by  the  sheriff,  even  though  the  res  might  be  in  the 
admiralty.  This  representation  is  not  true  in  matter  of  fact,  nor 
ib  point  of  law.  Contracts  with  mariners  for  service,  and  other 
contracts  of  that  kind,  are  ma^le  on  behalf  of  owners  who  incur  a 
personal  responsibility  ;  and  if  lenders  on  bottomry  depend  upon  the 
vessel  for  payment,  it  is  because  the  liability  of  the  owner  is  waived 
in  the  contract  itself.  **In  all  causes  of  action,"  says  the  judge  of 
the  admiralty  of  Great  Britain,  *^  which  may  arise  during  the  owner- 
ship of  the  persons  whose  ship  is  proceeded  against,  I  apprehend 
that  no  suit  could  ever  be  maintained  against  a  ship,  where  the 
owners  were  not  themselves  personally  liable,  or  where  the  liability 
had  not  been  given  up."  (The  Druid,  1  Wm.  Rob.  399.)  And  the 
opinion  of  tliis  court  in  The  Schooner  Freeman  v.  Buckingham,  18 
How.  183,  was  to  the  same  effect.    . 

In  courts  of  common  law,  the  forms  of  action  limit  a  suit  to  the 
persons  whose  legal  right  has  been  affected^  and  those  who  have 
impaired  or  injured  it.  In  chancery,  the  number  of  the  parties  is 
enlarged,  and  all  are  included  who  are  interested  in  the  object  of 
the  suit;  and  as  the  parties  are  generally  known,  they  are  made 
parties  by  name  and  by  special  notice. 

In  admiralty,  all  parties  who  have  an  interest  in  the  subject  of 
the  suit — the  7^es — may  appear,  and  each  may  propound  independ- 
ently his  interest.  The  seizure  of  the  res,  and  the  publication  of 
the  monition  or  invitation  to  appear,  is  regarded  as  equivalent  to 
the  particular  service  of  process  in  the  courts  of  law  and  equity. 
But  the  RES  is  in  no  other  sense  than  this  the  representative  of  the 
whole  world.  But  it  follows,  that  to  give  jurisdiction  in  rem,  there 
must  have  been  a  valid  seizure  and  an  actual  control  of 

the  ship  by  the  marshal  of  the  court;  *and  the  author-  ['^'GOO] 
Vol.  ii— 40 
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ities  are  to  this  effect.  (Jennings  v,  Curson,  4  Cr.  2;  2  Ware's 
Adm.  E.  362.)  In  the  present  instance,  the  service  was  typical. 
There  was  no  exclusive  custody  or  control  of  the  bark  by  the  mar- 
shal, from  the  21st  of  January,  1848,  to  the  day  of  the  sale ;  and 
when  the  order  of  sale  was  made  in  the  district  court,  she  was  in 
the  actual  and  legal  possession  of  the  sheriff. 

The  case  of  the  Oliver  Jordan,  2  Curtis's  R.  414,  was  one  of  a 
vessel  attached  by  a  sheriff  in  Maine,  under  process  from  the  supreme 
court.  She  was  subsequently  libeled  in  the  district  court  of  the 
United  States,  upon  the  claim  of  a  material  man.  The  district 
court  sustained  the  jurisdiction  of  the  court.  But  on  appeal  the 
exception  to  the  jurisdiction  was  allowed,  and  the  decree  of  the 
district  court  reversed.  Mr.  Justice  Curtis  observed  :  "This  vessel 
being  in  the  custody  of  the  law  of  the  State,  the  marshal  could  not 
lawfully  execute  the  warrant  of  arrest."  In  the  case  of  the  ship 
Robert  Fulton,  1  Paine  C.  C.  R.  620,  the  late  Mr.  Justice  Thomp- 
son held  that  the  warrant  from  the  admiralty  could  not  be  lawfully 
executed  under  similar  circumstances,  and  that  the  district  court 
could  not  proceed  in  rem.  The  same  subject  has  been  considered  by 
State  courts,  and  their  authority  is  to  the  same  effect.  (Keating  v. 
Spink,  3  Ohio  R.  N.  S.  105;  Carryl  v.  Taylor,  12  Harris,  264. 

Our  conclusion  is,  that  the  district  court  of  Pennsylvania  had  no 
jurisdiction  over  the  Royal  Saxon  when  its  order  of  sale  was  made, 
and  that  the  sale  by  the  marshal  was  inoperative. 

The  view  we  have  taken  of  this  cause  renders  it  unnecessary  for 
us  to  consider  any  question  relative  to  the  respective  liens  of  the 
attaching  creditors,  and  of  the  seamen  for  wages,  or  as  to  the  effect 
of  the  sale  of  the  property  as  chargeable  or  as  perishable  upon  them. 

Our  opinion  is,  that  there  is  no  error  in  so  much  of  the  record  of 
the  supreme  court  of  Pennsylvania  as  is  brought  before  this  court 
by  the  writ  of  error,  and  the  judgment  of  the  court  is  consequently 
affirmed. 

Mr.  Chief  Justice  Taney,  Mr.  Justice  Waynb,  Mr.  Justice  Grier, 
and  Mr.  Justice  Clifford,  dissented. 

Mr.  Justice  Wayne,  Mr.  Justice  Grier,  and  Mr.  Justice  Clifford, 
concurred  with  Mr.  Chief  Justice  Taney  in  the  following  dissent- 
ing opinion: 

■ 

Mr.  Chief  Justice  Taney  dissenting: 

I  dissent  from  the  opinion  of  the  court.     The  principle  upon 

which  the  case  is  decided  is  so  important,  and  will  operate 

[  *  601  ]  so  *  widely,  that  I  feel  it  my  duty  to  show  the  grounds 

upon  which  I  differ.    This  will  be  done  as  briefly  as  I  can ; 
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for  my  object  is  to  state  the  principles  of  law  upon  which  my  opin- 
ion is  formed,  rather  than  to  argue  them  at  length. 

The  opinion  of 'the  court  treats  this  controversy  as  a  conflict 
between  the  jurisdiction  and  rights  of  a  State  court,  and  the  juris- 
diction and  rights  of  a  court  of  the  United  States,  as  a  conflict 
between  sovereignties,  both  acting  by  their  own  ofiicers  within  the 
spheres  of  their  acknowledged  powers.  In  my  judgment,  this  is  a 
mistaken  view  of  the  question  presented  by  the  record.  It  is  not 
a  question  between  the  relative  powers  of  a  State  and  the  United 
States,  acting  through  their  judicial  tribunals,  but  merely  upon  the 
relative  powers  and  duties  of  a  court  of  admiralty  and  a  court  of 
common  law  in  the  case  of  an  admitted  maritime  lien.  It  is  true 
that  the  court  of  admiralty  is  a  court  of  the  United  States,  and  the 
court  of  common  law  is  a  court  of  the  State  of  Pennsylvania.  But 
the  very  same  questions  may  arise,  and  indeed  have  arisen,  where 
both  courts  are  created  by  and  acting  under  the  same  sovereignty. 
And  the  relative  powers  and  duties  of  a  court  of  admiralty  and  a 
court  of  common  law  can  upon  no  sound  principles  be  difierent, 
because  the  one  is  a  court  of  the  United  States  and  the  other  the 
court  of  a  State.  The  same  rules  which  would  govern  under  simi- 
lar circumstances,  where  the  process  of  attachment  or  a  Jieri  facias 
had  issued  from  a  circuit  court  of  the  United  States  exercising  a 
common-law  jurisdiction,  must  govern  in  this  case.  The  court  of 
admiralty  and  court  of  common  law  have  each  their  appropriate 
and  prescribed  sphere  of  action,  and  can  never  come  in  conflict, 
unless  one  of  them  goes  outside  of  its  proper  orbit.  And  a  court  of 
common  law,  although  acting  under  a  State,  has  no  right  to  place 
itself  within  the  sphere  of  action  appropriated  peculiarly  and  exclu- 
sively to  a  court  of  admiralty,  and  thereby  impede  it  in  the  discharge 
of  the  duties  imposed  upon  it  by  the  constitution  and  the  law. 

There  are  some  principles  of  law  which  have  been  so  long  and  bo 
well  established  that  it  is  sufficient  to  state  them  without  referring 
to  authorities. 

The  lien  of  seamen  for  their  wages  is  prior  and  paramount  to  all 
other  claims  on  the  vessel,  and  must  be  first  paid. 

By  the  constitution  and  laws  of  the  United  States,  the  only 
court  that  has  jurisdiction  over  this  lien,  or  authorized  to  enforce 
it,  is  the  court  of  admiralty,  and  it  is  the  duty  of  that  court  to  do  so. 

The  seamen,  as  a  matter  of  right,  are  entitled  to  the  process  of 
the  court  to  enforce  payment  promptly,  in  order  that  they 
♦may  not  be  left  penniless,  and  without  the  means  of  sup-  [  *  602  ] 
port  on  shore.     And  the  right  to  this  remedy  is  as  well 
and  firmly  established  as  the  right  to  the  paramount  lien. 
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No  court  of  common  law  can  enforce  or  dieplace  this  lien.  It 
has  no  jurisdiction  over  it,  nor  any  right  to  obstruct  or  interfere 
with  the  Hen,  or  the  remedy  which  is  given  to  the  seaman. 

A  general  creditor  of  the  ship  owner  has  no  lien  on  the  vessel. 
When  she  is  attached  (as  in  this  case)  by  process  from  a  court  of 
common  law,  nothing  is  taken,  or  can  be  taken,  but  the  interest  of 
the  owner  remaining  after  the  maritime  liens  are  satisfied.  The 
seizure  does  not  reach  them.  The  thing  taken  is  not  the  whole 
interest  in  the  ship.  And  the  only  interest  which  this  process  can 
seize  is  a  secondary  and  subordinate  interest,  subject  to  the  superior 
and  paramount  claims  for  seamen's  wages ;  and  what  will  be  the 
amount  of  those  claims,  or  whether  anything  would  remain  to  be 
attached,  the  court  of  common  law  cannot  knpw  until  they  are 
heard  and  decided  upon  in  the  court  of  admiralty. 

I  do  not  understand  these  propositions  to  be  disputed. 

Under  the  attachment,  therefore,  which  issued  from  the  common- 
law  court  of  Pennsylvania,  nothing  was  legally  in  the  custody  of 
the  sheriff  but  the  interest  of  the  owner,  whatever  it  might  prove 
to  be,  after  the  liens  were  heard  and  adjudicated  in  the  only  court 
that  cbuld  hear  and  determine  them.  The  common-law  process 
was  not  and  could  not  be  a  proceeding  in  reniy  to  charge  the  ship 
with  the  debt,  for  the  creditor  has  no  lien  upon  her,  and  the  court 
had  no  jurisdiction  over  anything  but  the  owner's  residuum. 

The  whole  ship  could  not  be  sold  by  them^  so  as  to  convey  an 
absolute  right  of  property  to  the  purchaser.  And  even  what  was 
seized  was  not  taken  to  subject  it  to  the  payment  of  the  debt,  but 
merely  to  compel  the  owner  to  appear  personally  to  a  suit  brought 
against  him  in  personam  in  the  court  which  issued  the  process  of 
attachment.  It  was  ancillary  to  the  suit  against  him  personally, 
and  nothin-g  more.  The  vessel  would  be  released  from  the  pj'ocess, 
and  restored  to  him,  as  soon  as  he  gave  bail  and  appeared  to  the 
suit;  and  she  would  be  condemned  and  sold  only  upon  his  refusal 
to  appear.  But,  according  to  the  laws  of  the  State  and  the  practice 
of  the  common-law  court,  twelve  months  or  more  might  elapse  be- 
!brc  the  vessel  was  either  sold  or  released  from  the  process. 

The  questiouj  then,  is  simply  this:  can  a  court  of  copimon  law, 
having  jurisdiction  of  only  a  subordinate  and  inferior  interest,  shut 
the  doors  of  justice  for  twelve  months  or  more  against  the 
[  *  603  ]  paramount  and  superior  claims  of  seamen  for  wages  *due, 
and  prevent  them  from  seeking  a  remedy  in  the  only  court 
that  can  give  it?  I  think  not.  And  if  it  can  be  done,  then  the 
paramount  rights  of  seamen  for  wages,  so  long  and  so  constantly 
admitted,  is  a  delusion.     The  denial  of  the  remedy  for  twelve 
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months  or  more  after  the  ship  has  arrived  is  e<]uivalent,  in  its 
effect  upon  them,  to  a  denial  of  the  lien;  substantially  and  practi- 
cally it  would  amount  to  the  same  thing.  And  it  is  equally  a 
denial  of  the  right  of  the  court  of  admiralty  to  exercise  the  juris- 
diction conferred  on  it  by  the  constitution  and  laws  of  the  United 
States. 

Now  it  is  very  clear,  that  if  this  ship  had  been  seized  by  process 
from  a  common-law  court  of  the  United  States  for  a  debt  due  from 
the  owner,  the  possession  of  the  marshal  under  that  process  would 
have  been  superseded  by  process  from  the  admiralty  upon  a  pre- 
ferred maritime  lien.  This  I  understand  to  be  admitted.  And  if 
it  be  admitted,  I  do  not  see  how  the  fact  that  this  process  was  from 
a  common-law  court  of  a  State,  and  served  by  its  own  officer,  can 
make  any  difference;  for  the  common-law  court  of  a  State  has  no 
more  right  to  impede  the  admiralty  in  the  exercise  of  its  legitimate 
and  exclusive  powers,  than  a  common-law  court  of  the  United 
States.  And  the  sheriff,  who  is  the  mere  ministerial  officer  of  the 
court  of  common  law,  can  have  no  greater  power  or  jurisdiction 
over  the  vessel  than  the  court  whose  process  he  executes.  He  seizes 
what  the  court  had  a  right  to  seize;  he  has  no  right  of  possession 
beyond  it;  and  if  the  interest  over  which  the  court  has  jurisdiction 
is  secondary  and  subordinate  to  the  interest  over  which  the  admi- 
ralty has  exclusive  jurisdiction,  his  possession  is  secondary  and 
subordinate  in  like  manner,  and  subject  to  the  process  on  the  supe- 
rior and  paramount  claim.  It  is  the  process  and  the  authority  of 
the  court  to  issue  it  that  must  determine  who  has  the  superior 
right.  And  if  the  one  is  to  enforce  a  right  paramount  and  superior 
to  the  other,  it  is  perfectly  immaterial  whether  the  first  process  was 
served  by  a  sheriff  or  the  marshal.  Nor  does  it  make  any  difference 
when  they  are  served  by  different  officers  of  different  courts.  In 
the  case  of  the  Flora,  1  Hagg.  298,  the  vessel  had  been  seized  by  a 
sheriff  ujwn  process  from  the  court  of  king's  bench.  She  was  after^ 
wards,  and  while  in  possession  of  the  sheriff,  arrested  upon  process 
from  the  admiralty  on  a  prior  maritime  lien,  and  was  sold  by  the 
marshal  while  the  sheriff  still  held  her  under  the  common-law  pro- 
cess. The.sale  by  the  marshal  was  held  to  be  valid  by  the  king's 
bench.  It  is  true,  that  the  creditor  at  whose  suit  the  vessel  was  seized 
b}*^  the  sheriff  consented  to  the  sale,  and  claimed  to  come  in  for  the 
surplus  after  paying  the  maritime  lien.  But  if  the  mar- 
shal could  not  lawfully  *  arrest  while  she  was  in  the  pos-  [  *  604  ] 
session  of  the  sheriff,  he  could  not  lawfully  sell  under  that 
arrest,  nor  while  the  sheriff  still  held  possession,  and  no  consent  of 
parties  would  make  it  a  valid  marshal's  sale,  and  give  a  good  title 
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to  the  purchaser,  if  the  sale  was  without  authority  of  law.  The 
validity  of  these  proceedings  was  brought  before  the  courts  by  the 
ship  owuer,  and  earnestly  litigated.  The  court  of  king's  bench 
sanctioned  the  sale,  not  upon  the  ground  that  the  creditor  con- 
sented to  it,  but  upon  the  ground  that  the  marshal  acted  under  a 
court  of  competent  authority,  (see  note  301,)  and  they  refused  to 
interfere  with  the  surplus  which  remained  after  payment  of  sea- 
men's wages,  which  had  been  paid  into  the  registry  of  the  admi- 
ralty, even  in  behalf  of  the  creditor  who  had  seized  under  their 
own  process.  The  king's  bench  do  not  seem  to  have  supposed 
there  was  any  conflict  of  jurisdiction  in  the  case,  or  that  their  pro- 
cess or  officer  had  been  improperly  interfered  with  by  the  marshal, 
nor  did  the  king's  bench  hold  that  there  was  any  incongruity  in 
the  possession  of  the  sheriff  and  the  marshal  at  the  same  time.  On 
the  contrary,  it  was  conceded  on  all  hands  that  the  possession  of 
the  sheriff  was  no  obstacle  to  the  arrest  by  the  marshal,  nor  any 
impediment  in  the  way  of  the  admiralty,  when  exercising  its  ap- 
propriate and  exclusive  jurisdiction,  in  enforcing  claims  prior  and 
superior  to  that  of  the  attaching  creditor.  Is  there  any  substantial 
difference  between  that  case  and  the  one  before  us?    I  can  see  none. 

Chancellor  Kent,  in  his  Commentaries,  states  the  principle  with 
his  usual  precision  and  clearness,  and  in  a  few  words.  In  vol.  Ist, 
380,  speaking  of  the  lien  for  seamen's  wages,  he  says :  ^^  The  admi- 
ralty jurisdiction  is  essential  in  all  such  oases,  for  the  process  of  a 
court  of  common  law  cannot  directly  touch  the  thing  in  specie.** 
And  in  my  judgment  the  process  of  the  court  of  common  law  in  this 
case  did  not  touch  the  interest  of  the  seamen  in  the  ship. 

But  it  seems,  however,  to  besupposed,  that  the  circumstance  that 
the  common-law  court  was  the  court  of  a  State,  and  not  of  the  Uni- 
ted States,  distinguishes  this  case  from  that  of  the  Flora,  and  is 
decisive  in  this  controversy.  And  it  is  said  that  the  Royal  Saxon, 
being  in  possession  of  an  officer  of  a  State  court,  under  process  from 
the  court,  she  was  in  the  possession  of  an  officer  of  another  sover- 
eignty, and  was  in  the  custody  of  its  law^  and  that  no  process  could 
be  served  upon  her,  issuing  from  the  court  of  a  different  sovereignty, 
without  infringing  upon  the  rights  of  the  State,  and  bringing  on 
unavoidably  a  conflict  between  the  United  States  and  the  State. 

If,  by  another  and  different  sovereignty,  it  is  meant  that  the 

power  of  the  State  is  sovereign  within  its  sphere  of  action, 

[  *  605  ]  as  "*"  marked  out  by  the  constitution  of  the  United  States, 

and  that  no  court  or  officer  of  the  United  States  can  seize 

or  interfere  with  property  in  the  custody  of  an  officer  of  a  State 

court,  where  the  property  and  all  the  rights  in  it  are  subject  to  the 


■I 
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control  of  the  judicial  authorities  of  the  State,  nobody  will  dispute 
the  proposition.  But  if  it  is  intended  to  say  that,  in  the  adminis- 
tration of  judicial  power,  the  tribunals  of  the  States  and  the  United 
States  are  to  be  regarded  as  the  tribunals  of  separate  and  independ- 
ent sovereignties,  dealing  with  each  in  this  respect  upon  the  prin- 
ciples which  govern  the  comity  of  nations,  I  cannot  assent  to  it. 
The  constitution  of  the  United  States  is  as  much  a  part  of  the  law 
of  Pennsylvania  as  its  own  constitution,  and  the  laws  passed  by  the 
general  government  pursuant  to  the  constitution  are  as  obligatory 
upon  the  courts  of  the  States  as  upon  those  of  the  United  States ; 
and  they  are  equally  bound  to  respect  and  uphold  the  acts  and 
process  of  the  courts  of  the  United  States,  when  acting  within  the 
scope  of  its  legitimate  authority.  And  its  courts  of  common  law 
stand  in  the  same  relation  to  the  courts  of  admiralty,  in  the  exer- 
cise of  their  judicial  powers,  as  if  they  were  courts  of  common  law 
of  the  United  States.  The  constitution  and  the  laws,  which  estab- 
lish the  admiralty  courts  and  regulate  their  jurisdiction,  are  a  part 
of  the  supreme  law  of  the  State;  and  the  State  could  not  authorize 
its  common-law  courts  to  issue  any  process,  or  its  officers  to  execute 
it,  which  would  impede  or  prevent  the  admiralty  court  from  per- 
forming the  duties  imposed  upon  it,  on  exercising  the  power  con- 
ferred on  it  by  the  constitution  and  laws  of  the  United  States.  The 
State  courts  have  not,  and  cannot  have,  any  jurisdiction  in  admi- 
ralty and  maritime  liens,  to  bring  them  into  conflict  with  the  courts 
of  the  United  States.  This  principle  appears  to  me  to  rest  on  the 
clear  construction  of  the  constitution,  and  has  been  maintained  by 
eminent  jurists. 

Precisely  the  same  question  now  decided  came  before  the  circuit 
court  of  Massachusetts  twenty  years  ago,  in  the  case  of  certain  logs 
of  mahogany^  Thomas  Richardson,  claimant,  reported  in  2d  Sumn. 
689 ;  and  also  before  the  district  court  of  the  State  of  Maine,  thirty 
years  ago,  in  the  case  of  Poland  et  al,  v.  The  Freight  and  Cargo  of 
the  Brig  Spartan,  reported  in  Ware's  Rep.  143  ;  and  in  both  of  these 
cases  the  point  was  fully  considered  and  decided  by  the  court;  and 
in  both  it  was  held  that  a  previous  seizure  under  a  process  of  at- 
tachment from  a  State  court  could  not  prevent  the  admiralty  from 
proceeding  in  rem  to  enforce  the  preferred  liens  of  which  it  has 
exclusive  jurisdiction. 

In  the  case  in  the  circuit  court  of  Massachusetts,  Mr. 
Justice  *  Story  says :    "A  suit  in  a  State  court  by  replevin  [  *  606  ] 
or  by  attachment  can  never  be  admitted  to  supersede  the 
right  of  a  court  of  admiralty  to  proceed  by  a  suit  in  rem,  to  enforce 
a  right  against  that  property,  to  whomsoever  it  may  belong.     Th« 
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admiralty  does  not  attempt  to  enter  into  any  conflict  with  the  State 
court,  a8  to  the  just  operation  of  its  own  process;  but  it  merely 
asserts  a  paramount  right  against  all  persons  whatever,  whether 
claiming  above  or  under  the  process.  No  doubt  can  exist  that  a 
ship  may  be  seized  under  admiralty  process  for  a  forfeiture,  not- 
withstanding a  prior  replevin  or  attachment  of  the  ship  then 
pending.  The  same  thing  is  true  as  to  the  lien  on  a  ship  for  sea- 
men's wages,  or  a  bottomry  bond." 

I  quote  the  words  of  Mr.  Justice  Story,  because  he  briefly  and 
clearly  states  the  principle  upon  which  the  jurisdiction  of  the  re- 
spective courts  is  regulated,  and  upon  which  I  think  this  case 
ought  to  be  decided.  The  constitution  and  laws  of  the  United 
States  confer  the  entire  admiralty  and  maritime  jurisdiction  ex- 
pressly upon  the  courts  of  the  general  government.  And  admiralty 
and  maritime  liens  are  therefore  outside  of  the  lino  which  marks 
the  authority  of  a  common-law  court  of  a  State,  and  excluded  from 
its  jurisdiction.  And  if  a  common-law  court  sells  the  vessel  to 
which  the  lien  has  attached,  upon  condemnation,  to  pay  the  debt, 
or  on  account  of  its  perishable  condition,  it  must  sell  subject  to  the 
maritime  liens,  and  they  will  adhere  to  the  vessel  in  the  hands  of 
the  purchaser,  and  of  those  claiming  under  him. 

Upon  what  sound  principle,  then,  of  judicial  reasoning  can  it  be 
maintained,  that  although  the  process  of  a  common-law  court  can- 
not reach  the  maritime  liens,  yet,  by  laying  hold  of  some  other 
interest,  it  can  withdraw  them  from  admiralty  for  an  indefinite 
period  bf  time?  It  cannot  issue  its  mandate  to  the  admiralty,  not 
to  proceed  upon  those  liens;  but,  according  to  the  present  decision, 
it  may  take  the  lien  out  of  its  power  and  out  of  its  jurisdiction. 
I  cannot  be  persuaded  that  a  court  which,  by  the  constitution  of  the 
United  States,  has  no  jurisdiction  over  the  subject-matter — that  is, 
the  maritime  lien — can  directly  or  indirectly  prevent  or  delay  the 
court  which,  by  the  constitution,  has  exclusive  jurisdiction,  from 
fulfilling  its  judicial  duty,  or  the  seamen  from  pursuing  their  rem- 
edy, where  alone  they  can  obtain  it. 

But  the  decision  of  this  court  in  the  case  of  Hagan  v.  Lucas,  10 
Pet.  400,  it  is  said,  is  the  same  in  principle,  and  must  govern  the 
case  now  before  us.  If  this  wer<j  the  case,  I  should  -yield  to  its 
authority,  however  reluctant  I  might  feel  to  do  so.  But  in  my 
judgment  the  point  decided  in  that  case  has  no  analogy  whatever 

to  the  questions  arising  in  this. 
[  *  607  ]       *  In  the  case  of  Hagan  v.  Luc€is,  a  judgment  had  been 
obtained  in  the  State  court  of  Alabama  against  certain  de- 
fendants, and  an  execution  issued,  upon  which  certain  slaves  were 
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seized  by  the  sheriff  as  the  property  of  the  defendants.  Lucas,  the 
defendant  in  this  writ  of  error,  claimed  the  property  as  belonging 
to  him  ;  and,  under  a  statute  of  Alabama,  the  property  was  restored 
to  him  by  the  sheriff,  upon  his  giving  bond  for  the  forthcoming  of 
the  slaves,  if  it  should  be  found  that  they  were  the  property  of  the 
persons  against  whom  the  execution  was  issued.  And  proceedings 
were  thereupon  had,  to  try  before  the  court  the  right  of  property, 
according  to  the  provisions  of  the  State  law.  Pending  these  pro- 
ceedings, a  judgment  was  obtained  in  the  district  court  of  the 
United  States  against  the  same  defendants,  and  an  execution  issued, 
which  the  marshal  levied  on  the  same  property  that  had  been  seized 
by  the  sheriff.  Lucas  thereupon  appeared  in  court,  and  again 
claimed  the  slaves  as  belonging  to  him,  and  at  the  trial  exiiibited 
proof  that  the  proceedings  to  try  the  right  of  property  under  the 
sheriff's  levy  were  still  pending  and  undetermined  in  the  State 
court.  Both  the  court  below  and  this  court  held,  that  under  these 
circumstances  the  property  could  not  be  taken  in  execution  by  the 
marshal  upon  process  from  the  district  court  of  the  United  States. 

But  what  was  the  principle  upon  which  that  case  turned?  and 
what  resemblance  has  it  to  the  questions  we  are  now  called  on  to 
consider? 

Here  were  two  courts  of  common  law,  exercising  the  same  juris- 
diction, within  the  same  territorial  limits,  and  both  courts  governed 
by  the  same  laws.  Neither  court  had  any  peculiar  or  exclusive 
jurisdiction  over  the  property  in  question,  nor  of  any  peculiar  right 
or  lien  upon  it.  The  State  court  had  the  same  power  with  the  dis- 
trict court  to  hear  and  decide  any  question  that  might  arise  as  to 
the  rights  of  property  of  any  person,  and  to  protect  any  liens  and 
priorities  of  payment  to  which  the  property  or  its  proceeds  were 
liable.  In  a  word,  they  were  courts  of  concurrent  and  co-ordinate 
jurisdiction  over  the  subject-matter;  and  if  the  plaintiff  in  the  dis- 
trict court  had  any  prei'erred  interest  in  the  property,  or  any  supe- 
rior or  prior  claim,  he  could  have  asserted  that  claim  in  the  State 
court,  and  have  obtained  there  the  sam6  remedy  and  the  same  pro- 
tection of  his  rights,  and  as  effectually  and  speedily,  as  the  court  of 
the  United  States  could  have  afforded  him. 

And  this  court,  in  deciding  the  case,  did  nothing  more  than 
adhere  to  a  rule  which,  I  believe,  is  universally  recognized  by 
courts  of  justice — that  is,  that  between  courts  of  concurrent  juris- 
diction, the  court  that  first  obtains  possession  of  the  con- 
♦troversy,  or  of  the  property  in  dispute,  must  be  allowed  [*  608] 
to  dispose  of  it  finally,  without  interference  or  interrup- 
tion from  the  corordinate  court.     And  this  rule  applies  where  the 
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concurrent  jurisdictions  are  two  courts  of  the  United  States  or  two 
courts  of  a  State,  or  one  of  them  the  court  of  a  State  and  the  other 
a  court  of  the  United  States.  It  was  no  new  question  when  the 
case  of  Hagan  v.  Lucas  came  before  this  court;  but  an  old  and 
familiar  one,  upon  which  courts  of  concurrent  jurisdiction  have 
necessarily  uniformly  acted,  in  order  to  prevent  indecorous  and 
injurious  conflicts  between  courts  in  the  administration  of  jus- 
tice. Indeed,  this  principle  seems  hardly  to  have  been  disputed  in 
that  case.  The  arguments  of  counsel  are  not  given  in  the  report. 
But,  judging  from  the  opinion  delivered  by  the  court,  the  main 
question  seems  to  have  been,  whether  the  slaves  were  not  released 
from  execution  by  the  bond  given  by  Lucas,  and  the  bond  substi- 
tuted in  their  place.  The  court,  under  the  authority  of  a  case 
decided  in  the  State  court  of  Alabama,  held  that  they  wore  not 
released  from  the  sheriff's  levy,  and  therefore  applied  the  familiar 
rule  in  relation  to  courts  of  concurrent  jurisdiction. 

But  how  can  the  case  of  Hagan  v,  Lucas  influence  the  decision  of 
this?  If  Pennsylvania  had  an  admiralty  or  any  other  court  with 
jurisdiction  over  maritime  liens,  and  the  attaching  creditor  had 
proceeded  in  that  court,  undoubtedly  the  same  principle  would 
apply.  But  the  State  has  no  such  court,  and  can  have  none  such 
under  the  constitution  of  the  United  States.  The  jurisdiction  of  the 
district  court  is  exclusive  on  that  subject,  and  the  line  of  division 
between  that  and  the  courts  of  common  law  is  plainly  and  distinctly 
drawn.  And  when  the  district  court  proceeded  to  enforce  the  lien 
for  seamen !s  wages,  it  interfered  with  no  right  which  the  cre<litor 
had  acquired  under  the  process  of  attachment,  nor  with  any  right  of 
property,  subject  to  State  jurisdiction  ;  and  when  the  district  court, 
acting  within  its  exclusive  and  appropriate  jurisdiction,  proceeded 
to  enforce  the  preferred  and  superior  right  of  seamen's  wages,  it 
claimed  no  superiority  over  the  State  court ;  it  merely  exercised  a 
separate  and  distinct  jurisdiction.  It  displaced  no  right  which  the 
attaching  creditor  had  acquired  under  the  State  process,  nor  in  any 
degree  lessened  his  security.  Nor  did  it  interfere  with  any  right 
over  which  the  State  court  had  jurisdiction.  If  the  liens  were  paid 
without  sale,  his  attachment  still  held  the  ship.  If  she  was  sold, 
his  right,  whatever  it  was,  adhered  to  the  surplus,  if  any  remained 
after  discharging  the  liens.  And  if  the  State  court  passed  judg- 
ment of  condemnation  in  his  favor,  he  would  be  entitled  to  receive 

from  the  registry  of  the  admiralty  whatever  was  awarded 
[  *  609  ]  him  by  the  State  court,  *  if  there  was  surplus  enough  after 

paying  the  superior  and  preferred  claims  for  maritime 
liens.     I  can  see  no  conflict  of  jurisdiction  ;  nor  can  there  be  any, 
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if  each  tribunal  confines  itself  to  its  constitutional  and  appropriate 
jurisdiction. 

But  my  brethren  of  the  majority  seem  to  suppose,  that  the  prin- 
ciple decided  in  Hagan  v.  Lucas  goes  farther  than  I  understand  it ; 
and  that  it  has  established  the  principle,  that  where  a  ship,  within 
the  limits  of  a  State,  is  attached  by  an  officer  of  a  State,  under  pro- 
cess from  a  State  court,  no  process  can  be  served  upon  it  from  a 
district  court  of  the  United  States,  while  it  is  held  under  attachment 
by  the  sheriff;  and  that  the  sheriff  might  lawfully  repel  the  mar- 
shal, if  he  attempted  to  serve  a  process  in  rem,  although  it  was 
issued  by  the  district  court  of  the  United  States,  to  enforce  a  para- 
mount and  a  superior  claim,  for  which  the  ship  was  liable,  and 
which  the  district  court  had  the  excl'isive  right  to  enforce,  and  over 
which  the  State  court  had  not  jurisdiction. 

If  this  be  the  principle  adopted  by  this  court,  and  be  followed  out 
to  its  necessary  and  legitimate  results,  it  must  lead  them  further,  I 
am  convinced,  than  they  are  prepared  to  go.  For  it  might  have 
happened,  that  after  this  vessel  was  seized  by  the  sheriff,  and  while 
she  remained  in  his  possession,  it  was  discovered  that  she  was  liable 
to  forfeiture,  or  had  incurred  some  pecuniary  penalty  which  was  by 
law  a  lien  upon  her,  and  process  issued  by  the  district  court  to  arrest 
her,  in  order  to  enforce  the  penalty  or  forfeiture.  In  such  a  case, 
no  one,  I  presume,  would  think  that  the  sheriff  had  a  right  to  keep 
out  the  marshal,  and  prevent  him  from  arresting  the  ship;  nor 
would  such  an  arrest,  I  presume,  be  regarded  as  a  violation  of  the 
sovereignty  of  the  State,  nor  an  illegal  interference  with  the  process 
or  jurisdiction  of  its  courts.  Yet  if  it  be  admitted  that  the  marshal 
may  under  such  process  lawfully  take  possession  and  control  of  the 
vessel,  upon  what  principle  of  law  does  it  stand?  Simply  upon 
this :  that  the  rights  of  the  United  States  under  the  constitution  are 
paramount  and  superior  to  the  right  of  the  attaching  creditor.  And 
as  the  district  court  has  exclusive  jurisdiction  to  decide  upon  them, 
and  enforce  them,  and  the  State  court  no  jurisdiction  over  them,  the 
State  court  cannot  lawfully  interfere  with  the  process  of  the  district 
court,  when  exercising  its  exclusive  jurisdiction  to  enforce  and  main- 
tain this  paramount  and  superior  right. 

But  is  not  the  claim  for  mariners'  wages  superior  and  paramount 
to  the  claim  of  the  general  creditor,  at  whose  suit  the  attachment 
issued?  Has  not  the  district  court  the  exclusive  power  to  enforce 
and  maintain  this  right,  and  is  not  the  State  court  with- 
out jurisdiction  upon  the  subject?  It  is  true,  that* the  [*610] 
seaman's  right  is  not  regarded  as  of  equal  dignity  and 
importance  with  the  rights  of  the  United  States.     But  if  the  propo* 
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sition  be  true,  that  after  the  vessel  was  seized  by  the  sheriff  she  was 
in  the  custody  of  the  law  of  the  State,  and  no  process  from  the  dis- 
trict court  would  authorize  the  marshal  to  arrest  her,  although  it 
was  issued  upon  a  higher  and  superior  right,  for  which  the  ship 
was  liable,  and  over  which  the  State  court  had  no  jurisdiction,  the 
proposition  must  necessarily  embrace  process  to  enforce  the  superior 
and  prior  rights  of  the  United  States,  as  well  as  the  superior  and 
privileged  rights  of  individuals ;  for  the  district  court  has  no  right 
to  trespass  upon  the  sovereign  and  reserved  rights  of  a  State,  or  to 
interfere  unlawfully  with  the  process  of  its  courts,  because  the 
United  States  are  the  libellants,  and  the  process  issued  at  their 
inst-ance.  In  this  respect  the  United  States  have  no  greater  right 
than  an  individual.  And  if  the  Royal  Saxon  might  have  been 
arrested  by  the  marshal  to  enforce  the  higher  and  superior  right 
of  the  United  States  in  the  appropriate  court,  I  can  see  no  reason 
why  he  might  not  upon  the  same  grounds  make  the  arrest  to 
enforce  and  protect  the  higher  and  superior  right  to  mariners' 
wages.  I  think  it  will  be  difficult  to  draw  any  clear  line  of  dis- 
tinction between  them,  and,  in  my  opinion,  the  process  may  be 
lawfully  executed  by  the  marshal  in  either  case.  I  agree  with  the 
majority  of  my  brethren  in  regarding  it  as  among  the  first  duties 
of  every  court  of  the  United  States  carefully  to  avoid  trespassing 
upon  tlie  rights  reserved  to  the  States,  or  interfering  with  the  pro- 
cess of  their  courts  when  they  are  exercising  either  their  exclusive 
or  concurrent  jurisdiction  in  the  matter  in  controversy.  And  with 
the  high  trusts  and  powers  confided  by  the  constitution  to  the 
supreme  court,  it  is  more  especially  its  duty  to  abstain  from  all 
such  interference  itself,  and  to  revise  carefully  the  judgments  of 
the  inferior  courts  of  the  United  States  whenever  that  question 
arises,  and  to  reverse  them  if  they  exceed  their  jurisdiction.  But  I 
must  add,  that  while  in  my  judgment  this  court  should  be  the  last 
court  in  the  Union  to  exercise  powers  not  authorized  by  the  consti- 
tution, it  should  be  the  last  court  in  the  Union  to  retreat  from 
duties  which  the  constitution  and  laws  have  imposed. 

It  has  been  suggested  that  this  was  a  foreign  ship,  and  the  sea- 
men foreign  seamen,  and  that  they  are  not  therefore  embraced  in 
the  act  of  congress  which  gives  a  lien  upon  the  vessel  for  seamen's 
wages.  But  this  provision  of  the  law  was  nothing  more  than  an 
affirmance  of  the  lien  which  was  given  by  the  maritime  law  iu 
England  from  the  earliest  period  of  its  commercial  jurisprudence, 

and  indeed  by  the  maritime  law  of  every  nation  engaged 
[*611]  in  commercial  adventures.     And  the  *  English  law  was 

brought  with  them  by  the  colonists  when  they  migrated 
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to  this  country,  and  was  invariably  acted  on  by  every  admiralty 
court  long  before  the  act  of  congress  was  passed. 

It  is  true,  that  it  is  not  in  every  case  obligatory  upon  our  courts 
of  admiralty  to  enforce  it  in  the  case  of  foreign  ships,  and  the  right 
or  duty  of  doing  so  is  sometimes  regulated  with  particular  nations 
by  treaty.  But  as  a  general  rule,  where  there  is  no  treaty  regula- 
tion, and  no  law  of  congress  to  the  contrary,  the  admiralty  courts 
have  always  enforced  the  lien  where  it  was  given  by  the  law  of  the 
State  or  nation  to  which  the  vessel  belonged.  In  this  respect  the 
admiralty  courts  act  as  international  courts,  and  enforce  the  liea 
upon  principles  of  comity.  There  may  be,  and  sometimes  have 
been,  cases  in  which  the  court,  under  special  circumstances,  has 
refused  to  interfere  between  the  foreign  seamen  and  ship  owner; 
but  that  is  always  a  question  of  sound  judicial  discretion,  and  does 
not  affect  the  jurisdiction  of  the  court,  and,  like  all  questions  rest- 
ing in  the  judicial  discretion  of  the  court  below,  (such  as  granting 
or  refusing  a  new  trial,  continuing  a  case,  or  quashing  an  execu- 
tion,) it  is  not  a  subject  for  revision  here,  and  furnishes  no  ground 
for  appeal,  or  for  impeaching  the  validity  of  the  judgment.  The 
district  court  undoubtedly  had  jurisdiction  of  the  case,  if  in  its  dis- 
cretion it  deemed  it  proper  to  exercise  it. 

Indeed,  there  appears  to  have  been  no  special  circumstances 
brought  to  the  notice  of  the  court  to  induce  it,  upon  international 
considerations,  not  to  interfere.  There  was  no  objection  on  the 
part  of  the  foreign  ship-owner  or  master;  but,  on  the  contrary,  a 
general  desire  that  the  court  should  do  so.  And  certainly  this  cir- 
cumstance was  not  even  adverted  to  in  the  State  or  district  court, 
and'had  no  influence  upon  the  opinions  of  either. 

It  is  perhaps  to  be  regretted  that  this  question  of  jurisdiction  did 
not  arise  between  two  courts  of  common  law,  but  has  arisen  between 
the  admiralty  courts  of  the  United  States  and  a  common-law  court 
of  the  State.  I  am  sensible,  that  among  the  highest  and  most 
enlightened  minds,  which  have  been  nurtured  and  trained  in  the 
studies  of  the  common  law,  there  is  a  jealousy  of  the  admiralty  juris- 
diction, and  that  the  principles  of  the  common  law  are  regarded  as 
favorable  to  personal  liberty  and  personal  rights,  and  those  of  the 
admiralty  as  tending  in  a  contrary  direction.  And  under  the  influ- 
ence of  this  opinion,  they  are  apt  to  consider  any  restriction  upon 
the  power  of  the  latter  as  so  much  gained  to  the  cause  of  free  insti- 
tutions. And  as  there  is  no  admiralty  jurisdiction  reserved 
*  to  the  States,  and  the  administration  of  justice  in  their  [  *  612  ] 
courts  is  confined  to  questions  of  common  law  and  chan- 
cery, the  studies  and  pursuits  of  the  jurists  in  the  States  do  not 
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generally  lead  them  to  examine  into  the  history  and  character  of 
the  admiralty  jurisdiction ;  nor  to  inquire  into  its  usefulness,  and 
indeed  necessity,  in  every  country  extensively  engaged  in  commerce. 
Their  opinions  are  naturally  formed  from  common-law  decisions, 
and  common-law  writings  and  commentaries.  And  no  one  has 
contributed  more  than  Lord  Coke  to  create  these  opinions.  His 
great  knowledge  of  the  common  law,  displayed  in  his  voluminous 
writings,  has  made  him  a  high  authority  in  all  matters  concerning 
the  administration  of  justice.  And  every  one  who  in  early  life  has 
passed  tlirough  the  usual  studies  of  the  common  law,  feels  the  influ- 
ence of  his  opinions  afterwards,  in  all  matters  connected  with  legal 
inquiries.  The  firmness  with  which  he  resisted  the  encroachments 
of  the  crown  upon  the  liberty  of  the  subject,  in  the  reigns  of  James 
I  and  Charles  I,  has  added  to  the  weight  of  his  opinions,  and  im- 
pressed them  more  strongly  and  durably  upon  the  mind  of  the 
student.  But  before  we  receive  implicitly  his  doctrines  on  the 
admiralty  jurisdiction,  it  may  be  well  to  remember  that  in  the  case 
of  Smart  v.  Wolf,  3  T.  R.  348,  where  tlie  opinions  of  Lord  Coke 
were  referred  to  upon  a  question  of  admiralty  jurisdiction,  Mr. 
Justice  Buller  said:  '*  With  respect  to  what  is  said  relative  to  the 
admiralty  jurisdiction  in  4  Inst.  135,  that  part  of  Lord  Coke's  work 
has  been  always  received  with  great  caution,  and  frequently  con- 
tradicted. He  seems  to  have  entertained  not  only  a  jealousy  of, 
but  an  enmity  against,  the  jurisdiction." 

I  need  not  speak  of  the  weight  to  which  this  opinion  is  entitled, 
when  judicially  pronounced  by  Mr.  Justice  Buller  in  the  king's 
bench,  in  deciding  a  well-considered  case  then  before  the  court. 

Every  one  who  has  studied  the  history  of  English  jurisprudence 
generally,  and  who  has  not  confined  his  researches  to  the  decisions 
of  the  common-law  courts,  and  the  commentaries  of  writers  trained 
in  them,  is  aware  that  a  very  grave  contest  existed  for  a  long  time, 
as  to  the  relative  jurisdictions  of  the  court  of  king's  bench  and  the 
admiralty  after  the  passage  of  the  statutes  of  Richard  II,  which 
are  so  often  referred  to.  And  this  controversy  was  continued  with 
unabated  zeal  on  both  sides  after  the  passage  of  the  statutes  of 
Henry  IV  and  Henry  VIII,  on  the  same  subject. 

It  is  not  my  purpose  to  discuss  the  points  on  which  the  courts 
differed.  I  refer  to  the  controversy  merely  to  show  that  the 
[  *  613  ]  construction  given  to  the  English  statutes  by  the  *  king's 
bench,  and  which  finally  narrowed  so  much  the  jurisdic- 
tion of  the  English  admiralty,  was  earnestly  disputed  at  the  time 
by  many  of  the  most  distinguished  jurists  of  the  day.  Indeed,  the 
decisions  of  the  king's  bench  were  by  no  means  uniform^  and  the 
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opinions  of  common-law  judges  on  the  subject  widely  differed. 
This  appears  by  the  opinion  of  the  twelve  judges,  given  to  the  king 
in  council,  according  to  the.  usage  of  the  English  government  at 
that  period  of  its  history,  and  also  by  the  ordinance  of  the  parlia- 
ment in  1648,  both  of  which  materially  differed  from  the  decisions 
made  before  and  afterwards  in  the  king's  bench.  I  refer  to  these 
opinions  particularly  because  they  show,  past  doubt,  that  the  con- 
struction placed  upon  the  English  statutes,  now  so  confidently 
assumed  to  have  been  the  admitted  one  at  the  time,  was,  in  fact, 
for  several  generations,  earnestly  disputed  by  legal  minds  of  the 
highest  order,  and  was  at  length  forced  on  the  admiralty  by  the 
controlling  power  of  the  king's  bench;  for,  whatever  justice  or 
weight  of  argument  there  might  be  on  the  part  of  the  construction 
of  the  admiralty  judges,  the  power  was  in  the  king's  bench.  It 
exercised  not  merely  the  ordinary  appellate  authority  of  a  superior 
court,  but  it  issued  its  prohibition,  forbidding  any  other  court  to 
try  a  suit  brought  in  it  where  the  judgies  of  the  king's  bench  denied 
the  jurisdiction  of  the  inferior  court,  and  claimed  the  right  to  have 
the  case  tried  before  themselves. 

How,  and  under  what  influences,  such  a  power  would  be  exer- 
cised, from  the  reign  of  Richard  IT  to  that  of  Henry  VIII,  we  may 
readily  imagine.  It  was  &  period  when  England  was  divided  by 
the  rival  claims  of  the  houses  of  York  and  Lancaster  to  the  crown, 
and  was  often  convulsed  by  civil  wars,  not  upon  questions  of  civil 
liberty  or  national  policy,  but  merely  to  determine  which  of  the 
claimants  should  be  their  king;  and  when  the  monarch  who  suc- 
ceeded in  fighting  his  way  to  the  throne  framed  his  policy,  and 
appointed  the  officers,  civil  as  well  as  military,  with  a  view  to 
maintain  his  own  power,  and  destroy  the  hopes  of  his  adversary, 
rather  than  with  any  desire  to  promote  the  liberties  of  the  people, 
or  establish  an  enlightened  and  impartial  administration  of  justice 
in  his  courts.  And  as  the  king  was  presumed  to  preside  in  person 
in  the  king's  bench,  and  the  judges  held  their  offices  at  his  pleasure, 
no  reader  of  history  will  doubt  the  temper  and  spirit  in  which  power 
was  exercised. 

But  we  are  not  left  to  conjecture  on  that  subject.  The  same 
efforts  and  means  that  were  successfully  used  to  break  down  the 
court  of  admiralty,  were  also  used  at  the  same  time,  and  by  the 
same  men,  to  restrict  the  powers  of  the  court  of  chan- 
*cery,  but  not  with  the  like  success.  And  the  same  rea-  [  *  614  J 
sons  were  assigned  for  it — that  is,  that  it  proceeded  upoh 
the  principles  and  adopted  the  practice  of  the  civil  law,  and  had  no 
jury,  and  was  on  that  account  unfavorable  to  the  principles  of  civil 
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liberty,  whilat  the  proceedings  at  common  law  supported  and  cher- 
ished them.  These  hostile  efforts  against  the  chancery  continued 
until  the  reign  of  James  I,  and  were  made  with  renewed  vigor  in 
the  time  of  Lord  Ellesmere,  who  was  appointed  lord  keeper  by 
Queen  Elizabeth,  and  chancellor  by  James  I. 

A  brief  passage  from  the  life  of  Lord  Chancellor  Ellesmere,  by 
Lord  Campbell,  will  tell  us  how  far  the  earlier  decisions  of  the 
courts  of  king's  bench  on  the  statutes  of  Bichard  II,  Henry  IV, 
and  Henry  VIII,  which  are  so  often  pressed  upon  us,  ought  to  be 
respected  as  just  interpretations  of  these  statutes,  and  also  how  far 
we  ought  to  regard  those  judges  as  high  and  impartial  jurists, 
seeking  only  to  maintain  free  institutions  when  they  give  judg- 
ments restraining  the  jurisdiction  of  other  courts. 

The  passage  I  quote  from  Lord  Campbell  is  in  his  2d  vol.  Lives 
of  the  Chancellors,  184,  185,  London  edition  of  1845,  where,  after  || 

stating  that  few  of  his  (Lord  Ellesmere's)  judgments  had  come  I 

down  in  a  shape  to  enable  us  to  form  an  opinipn  of  their  merits,  .1 

but  that  they  were  said  to  have  been  distinguished  for  sound  learn-  ' 

ing,  lucid  arrangement,  and  great  precision  of  doctrine,  he  proceeds  j 

in  the  following  words:  J 

'*Tlie  only  persons  by  whom  he  was  not  entirely  approved  were 
the  common-law  judges.  He  had  the  boldness  to  question  and  cor- 
rect their  pedantic  rules  more  freely  than  Lord  Keeper  Puckering, 
Lord  Keeper  Bacon,  or  any  of  his  predecessors,  had  done,  and  not 
unfrequently  he  granted  injunctions  against  executions  on  common- 
law  judgments,  on  the  ground  of  fraud  in  the  plaintiff,  or  some 
defect  of  procedure  by  which  justice  had  been  defeated.  He  thus 
not  only  hurt  the  pride  of  these  venerable  magistrates,  but  he 
interfered  with  their  profits,  which  depended  mainly  upon  the 
number  of  suits  brought  before  them,  and  the  reputation  of  their 
respective  courts.  These  jealousies,  which  begun  so  soon  after  his 
appointment,  went  on  constantly  increasing,  till  at  last^  as  we 
shall  see,  they  produced  an  explosion  which  shook  Westminster 
Hall  to  its  centre.*' 

We  need  nothing  further  to  show  what  respect  is  due  to  the 
opinions  of  judges  actuated  by  such  motives. 

The  legislation  of  England,  however,  in  the  present  age,  when  the 
principles  of  civil  liberty  and  enlightened  jurisprudence  are 
[*fil5  J  better  understood,  shows  that  the  restrictions  upon  *  the 
admiralty  jurisdiction,  imposed  by  the  king's  bench,  have 
been  found  unsuitable  to  the  wants  of  a  great  commercial  people, 
and  that  the  enlargement  of  that  jurisdiction  is  pot  regarded,  at 
the  present  day,  as  adverse  to  the  march  of  liberal  and  free  institu- 
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tions.  Aud  the  decisions  of  the  king's  bench  having  been  too 
firmly  established,  by  repeated  adjudications,  to  be  removed  by 
judicial  authority,  parliament  interposed,  and  by  the  statute  of  3d 
and  4th  Victoria,  passed  in  1840,  restored  to  the  court  many  of  the 
most  important  powers  in  civil  cases  that  had  been  wrested  from  it 
by  the  decisions  in  the  king's  bench.  The  courts  of  common  law 
proved  to  be  far  less  suited  for  such  controversies.  And  it  is  no 
small  evidence  of' the  soundness  of  the  doctrines  heretofore  upheld 
by  this  court,  that  with  the  powers  restored  by  parliameuT,  the 
English  admiralty  now  exercises  nearly  the  same  jurisdiction  which 
this  court  had  previously  maintained  to  be  the  appropriate  and 
legitimate  power  of  a  court  of  admiralty.  A  synopsis  of  the  juris- 
diction of  the  English  admiralty,  as  now  established,  is  stated  in  1 
Kent's  Com.  371,  372,  in  the  notes.  But  it  is  proper  to  remark, 
that  in  stating  in  these  notes  the  admiralty  jurisdiction  as  recog- 
nized in  the  United  States,  I  think  it  is.stated  too  broadly — broader 
than  this  court  has  sanctioned  ;  for,  as  regards  the  jurisdiction  in 
policies  of  insurance,  I  believe  it  has  never  been  asserted  in  any 
circuit  but  the  first,  and  certainly  has  never  been  brought  here  for 
adjudication. 

This  brief  review  of  the  long  contest  in  England,  between  the 
courts  of  king's  bench  and  the  admiralty,  seemed  to  be  necessary, 
as  it  shows  past  doubt  that  the  effbrts  of  the  former  to  take  away 
the  jurisdiction  of  the  latter,  and  to  compel  the  suitors  to  seek 
redress  in  the  king's  bench,  did  not  arise  from  any  anxiety  to  pre- 
serve free  institutions,  and  that  the  charges  made  against  the 
admiralty,  of  favoring  despotic  principles,  and  usurping  powers 
which  did  not  belong  to  it,  are  without  foundation.  It  shows, 
moreover,  that  the  persevering  encroachments  of  the  king's  bench, 
and  its  unwarranted  construction  of  the  English  statutes,  were  con- 
stantly disputed  and  opposed  by  enlightened  jurists.  The  contest 
was  carried  on  to  a  very  late  period,  with  varying  decisions,  in  the 
court  of  king's  bench  itself,  upon  the  subject,  and  no  certain  and 
definite  line  of  jurisdiction  in  admiralty  appears  to  have  been  fixed 
and  established,  even  at  the  period  of  the  American  revolution,  and 
indeed  not  until  the  passage  of  the  late  act  of  parliament. 

And  if  we  are  to  look  to  England  for  an  example  of  enlightened 

policy  in  the  government,  and  a  system  of  jurisprudence  suited  to 

the  wants  of  a  great  commercial  nation,  or  a  just  and  impartial 

administration  of  the  laws  by  judicial   tribunals  upon 

*  principles  most  favorable  to  civil  liberty,  I  should  not  [  *  616  ] 

look  to  the  reigns  of  Richard  II,  or  of  Henry  IV,  or  Henry 

VIII,  for  either.     And  I  should  rather  expect  to  find  examples 
VoL  u-41 
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worthy  of  respect  and  commendiition  in  the  England  of  the  present 
day,  in  her  statute  of  3d  and  4th  of  Victoria,  in  the  elevated  and 
enlightened  character  of  its  present  courts  of  justice,  and  in  their 
mutual  respect  and  consideration  for  the  acts  and  authority  of  each 
other,  without  any  display  of  jealousy  or  suspicion. 

As  to  the  unfavorable  tendencies  of  the  admiralty  jurisdiction, 
it  is  perhaps  sufficient  to  say,  that  under  the  constitution  of  the 
United  States  it  has  no  criminal  jurisdiction  ;*  nor  is  the  suitor 
witlio'ut  the  protection  of  a  trial  by  jury,  if  the  legislative  body 
which  creates  the  court  and  regulates  its  powers  think  proper  to 
give  the  riglit.  There  is  nothing  in  the  character  and  proceedings 
of  the  admiralty  incompatible  with  the  trial  by  jury.  And,  indeed, 
it  has  already  been  given  to  a  certain  extent  by  the  act  of  congress 
of  1845,  and  may  at  the  will  of  congress  be  given  in  every  case,  if 
it  is  snpj)osed  the  purjmses  of  justice  require  it. 

I  can  therefore  see  no  ground  for  jealousy  or  enmity  to  the  admi- 
ralty jurisdiction.  It  has  in  it  no  one  quality  inconsistent  with  or 
unfiavorable  to  free  institutions.  The  simplicity  and  celerity  of  its 
proceedings  make  a  jurisdiction  of  that  kind  a  necessity  in  every 
just  and  enlightened  commercial  nation.  The  delays  unavoidably 
incident  to  a  court  of  common  law,  from  its  rules  and  modes  of  pro- 
ceeding, are  equivalent  to  a  denial  of  justice  where  the  rights  of 
seamen,  or  maritime  contracts  or  torts,  are  concerned,  and  seafar- 
ing men  the  witnesses  to  prove  them  ;  and  the  public  confidence  is 
conclusively  proved  by  the  well-known  fact,  that  in  the  great  ma- 
jority of  cases,  where  there  is  a  choice  of  jurisdictions,  the  party 
seeks  his  remedy  in  the  court  of  admiralty  in  preference  to  a  court 
of  common  law  of  the  State,  however  eminent  and  distinguished 
the  State  tribunals  may  be. 

The  opinions  of  Lord  Coke,  in  all  matters  relating  to  the  laws 
and  institutions  of  England,  were  deeply  impressed  upon  the  Eng- 
lish nation,  and  for  a  long  time  exercised  a  controlling  influence. 
But  with  the  advance  of  knowledge,  and  a  more  enlightened  judg- 
ment in  the  science  of  government  and  jurisprudence,  the  courts  of 
justice  have  not  shut  their  eyes  to  errors  committed  under  the 
influence  of  prejudice  or  passion.  This  is  evident  from  the  lan- 
guage of  Mr.  Justice  Buller  hereinbefore  mentioned,  by  the  respect 
shown  to  the  jurisdiction  and  authority  of  the  admiralty  in  the  case 
of  the  Flora,  in  Ist  Hag.,  and  by  the  recent  act  of  parlia- 
[  *  617  ]  ment,  and  I  can  see  no  good  *  reason  for  fostering  in  the 
common-law  courts  of  this  country,  whether  State  or  fed- 
eral, opinions  springing  from  prejudices  which  arose  out  of  the  con- 
flicts of  the  times^  and  which  tend  to  create  jealousies  and  suspicions 
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on  their  part,  and  produce  discord  instead  of  harmony  and  mutual 
good  feeling  in  the  tribunals  of  justice.  These  jealousies  and  sus- 
picions of  Lord  Coke  undoubtedly  grew  out  of  the  vehement  con- 
flicts, personal  as  well  as  political,  in  which  he  was  so  prominently 
engaged  during  all  his  lifetime.  They  have  been  discarded  and 
disowned  in  the  courts  of  the  country  from  which  we  derived  them, 
and  also  emphatically  repudiated  by  the  stat.  of  3  and  4  of  Vic- 
toria. 

And  believing,  as  I  do,  upon  the  best  consideration  I  am  able  to 
give  to  the  subject,  that  the  decision  and  the  principle  upon"  which 
the  opinion  of  the  court  founds  itself  is  inapplicable  to  the  case 
before  us,  and  that  if  it  is  carried  out  to  its  legitimate  results  it 
will  deprive  the  admiralty  of  power,  useful,  and  indeed  necessary, 
for  the  purposes  of  justice,  and  conferred  on  it  by  the  constitution 
and  laws  of  the  United  States^  I  must  respectfully  record  my  dis- 
sent. 
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THE  STEAMER  LOUISIANA. 


Owners  of  The  Steamer  Louisiana,  Appellants,  v,  Ibaao  Fisher 

and  others. 

21  H.  1. 

CoLLisioH — Steamer  in  Fault. 

1.  Where  a  Bteamboat  discovers  that  she  is  approaching  any  object,  which  may  probably 
be  another  vessel,  and  is  uncertain  about  its  position  or  course,  it  is  the  duty  of  those 
in  charge  of  her  to  slacken  her  speed,  or  stop  altogether,  until  she  can  proceed 
with  safety. 

2.  There  is,  by  the  maritime  law,  no  general  rule  requiring  sailing  vessels  to  carry 
lights  at  night.  Such  a  vessel  is  therefore  not  in  fault  for  want  of  one  on  a  moon- 
light night,  however  it  might  be  under  different  circumstances. 

This  is  an  appeal  from  the  circuit  court  for  the  district  of  Mary- 
land.    It  was  a  suit  in  admiralty  originally  in  the  district  court, 

(645) 
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which  decreed  against  the  steamboat.     On  appeal  to  the  circait 
court  that  decree  was  affirmed. 

The  facts  of  the  case  are  stated  very  fully  in  the  opinion. 

Mr,  Schley^  for  appellants. 

Mr,  WaUis  and  Mr,  Price,  for  appellees. 

[  *  3  .]  *  Mr.  Justice  Campbell  delivered  the  opinion  of  the  court. 
The  appellees  instituted  their  suit  in  the  district  court 
of  the  United  States  for  the  district  of  Maryland,  sitting  in  admi- 
ralty, against  the  steamer  Louisiana,  in  a  cause  of  collision  arising 
between  the  steamer  and  the  schooner  George  D.  Fisher,  in  the 
Chesapeake  bay,  in  December,  1855,  in  which  the  latter  was  run 
into  and  sunk,  and  became  a  total  loss. 

The  libellants  charge,  that  before  and  at  the  time  of  the  collision 
the  schooner  was  bound  on  a  voyage  from  Philadelphia  to  Norfolk, 
through  the  Chesapeake  bay,  and  was  properly  manned  and 
[  *  4  ]  equipped  for  that  voyage,  and  carefully  navigated.  *Tliat 
the  steamer  was  seen  from  the  schooner,  shortly  after  ten 
o'clock  p.  m.,  about  eight  or  ten  miles  distant,  steering  up  the  bay, 
the  schooner  making  about  four  knots  an  hour,  in  a  southwest 
course,  against  the  wind,  which  was  blowing  about  south  by  east. 
That  when  the  steamer  was  within  a  half  mile  or  a  mile  distant, 
she  appeared  to  be  hauling  to  the  westward,  with  the  apparent  in- 
tention of  crossing  the  schooner's  bows,  but  shortly  afterwards 
seemed  to  be  again  hauling  to  the  eastward,  as  if  to  drop  under  the 
schooner's  stern.  That  this  last  movement  was  made  too  lat«,  the 
distance  between  the  two  vessels  being  too  inconsiderable  to  allow  it 
to  be  of  any  avail.  That  the  moon  was  shining,  and  the  schooner 
might  have  been  seen  at  a  considerable  distance.  That  the  course 
of  the  steamer  was  between  north-northeast  and  northeast. 

The  claimants  in  their  answer  admit  the  ftictof  the  collision,  and 
the  consequent  loss  of  the  schooner,  and  that  it  was  a  moonlight 
night,  but  say  that  it  was  cloudy  in  the  western  part  of  the  hori- 
zon, and,  in  consequence  of  heavy  banks  of  snow  clouds  in  that 
quarter,  it  was  imj)ossible  to  see  vessels  coming  in  that  direction, 
without  lights,  at  any  considerable  distance,  and  a  steamer,  there- 
fore, coming  up  the  bay,  could  not  make  such  regulations  as  to 
speed  and  course  as  to  avoid  collisions,  that  would  have  been  practi- 
cable and  proper  under  other  and  more  favorable  circumstances. 
They  allege  that  the  schooner  did  not  carry  a  light,  and  was  the 
only  vessel  seen  without  one,  and  in  consequence  of  this  deficiency, 
and  the  character  of  the  night,  the  schooner  was  not  visible,  and 
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could  not  bo  seen  until  the  two  vessels  were  within  the  short  dis- 
tance of  tliree  or  four  hundred  yards. 

In  reference  to  the  fact  of  the  collision,  they  answer,  that  when 
the  schomier  was  first  seen  from  the  steamer,  the  schooner  was  to 
the  eastward,  and  proper  action  was  had  on  board  the  steamer  to 
direct  her  course  to  the  westward;  but  when  the  course  of  the 
Hcliooiier  in  that  direction  was 'ascertained,  thecourseof  the  steamer 
was  clian^ed,  and  the  boat  was  stopped  and  backed ;  but  froni  the 
proximity  of  the  vessels  at  this  time,  it  was  impossible  by  any  effort 
to  avoid  the  coUision.  The  steamer  was  running  at  the 
rate  of  fii'teen  miles  an  hour  before  *this  time.  The  dis-  [  *  5  ] 
trict  court  pronounced  a  decree  of  condemnation,  which 
was  affirmed  in  the  circuit  court  on  appeal. 

The  evidence  convinces  the  court  that  tlie  schooner  might  have 
been  distinctly  seen  from  the  steamer  at  a  greater  distance  than 
half  a  mile. 

It  is  shown  that  another  vessel  was  sailing  in  tl>e  wake  of  the 
schooner,  and  was  guided  in  her  course  by  her,  and  that  the 
schooner  v/as  distinctly  visible  to  those  who  were  on  board  that 
vessel  at  a  greater  distance. 

It  also  satisfactorily  appears  that  the  schooner  was  in  fact  dis- 
covered ]>y  the  lookout  on  board  the  steamer  when  the  vessels  were 
several  hundred  yards  apart,  and  that,  by  careful  management  of 
the  steamer,  the  collision  might  then  have  been  avoided. 

The  caj)tain  of  the  Louisiana  says:  **That  after  passing  the 
Rappahannock  light-boat  I  saw  a  black  object;  it  appeared  to  be 
heading  about  south-southwest  down  the  bay;  it  was  about  two 
points  or  two  points  and  a  half  to  the  east  of  us.  I  could  not  tell 
at  that  moment  whether  it  was  a  vessel  at  anchor  or  under  way, 
but  directly  discovered  it  was  a  vessel  under  way,  and  she  kept 
right  hard  off  to  the  westward.  This  vessel  had  no  li^lits.  I 
think  the  distance  was  from  two  hundred  yards  to  two  hundred 
and  fifty.  As  soon  as  I  saw  her  jib,  I  called  to  Mr.  Marshall  (pilot) 
to  stop  and  back."  Cross-examined,  he  says:  ^' From  the  time  I 
first  saw  the  'vessel  until  the  time  of  the  collision,  was,  I  should 
suppose,  two  minutes,  more  or  less.  The  vessel  changed  her  course, 
and  kept  off  hard  to  the  westward.  I  saw  her  jib,  which  enabled 
me  to  judge  that  it  was  a  vessel  under  way.  The  change  took  place 
immediately  after  I  first  saw  the  object.  When  I  first  saw  it,  it 
looked  like  a  cloud.  I  could  not  tell  if  it  was  a  vessel  at  anchor  or 
under  way.  When  I  saw  the  jib,  I  first  knew  it  was  a  vessel  under 
wav." 

Notwithstanding  the  uncertainty  in  the  mind  of  this  officer,  the 
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vessel  under  his  coramand  continued  on  in  her  voyage  with  unabated 
speed.  No  order  was  given  to  arrest  her  progress  till  a  collision  with 
the  schooner  had  become  inevitable.  This  was  a  grave 
[  *  6  ]  error,  and  it  was  followed  by  disastrous  *  consequences, 
for  which  the  owners  must  render  indemnity.  In  the  case 
of  the  Birkenhead,  (3  W.  Rob.  75,)  the  steamer  was  directed  upon 
the  supposition  that  a  sailing  vessel  under  way  was  at  anchor,  and 
proper  precautions  were  taken  under  that  hypothesis.  The  cir- 
cumstances were  such  as  might  have  occasioned  a  mistake.  But 
the  judge  of  the  admiralty,  with  the  advice  of  the  Trinity  masters, 
condemned  the  steamer  to  compensate  for  the  collision,  saying, 
*Hhat  she  should  not  have  prosecuted  her  voyage  in  any  uncer- 
tainty, but  should  have  eased  or  reversed  her  engines  until  the  fact 
was  ascertained." 

The  case  of  the  James  Watt  (2  W.  Rob.  271)  is  similar  in  its 
circumstances  to  the  one  under  consideration.  The  master  testi- 
fied, that  when  he  discovered  the  sailing  vessel,  he  ported  his  helm 
without  stopping  to  ascertain  her  course.  ''In  my  apprehension/' 
said  the  judge,  '*the  master  of  the  James  Watt  would  have  acted, 
under  the  circumstances,  with  greater  prudence  and  caution,  if, 
upon  first  discovering  the  sailing  vessel,  instead  of  porting  his 
helm,  he  had  continued  his  course  at  slacked  speed,  by  easing  his 
engines  till  he  was  able  to  discover  the  course  the  sailing  vessel  was 
steering,  and  then  acting  according  to  circumstances.  If  he  had 
pursued  this  course,  it  is  apparent  from  the  evidence,  that,  in  the 
short  space  of  about  a  minute  after  the  sail  was  reported,  he  would 
have  discovered  her  course,  and  could  have  adopted  the  measures 
that  might  altogether  have  prevented  the  collision." 

The  evidence  shows  that  the  George  D.  Fisher  was  making  a 
southwest  course,  and  was  close  hauled  upon  the  wind.  That  she 
did  not  vary  her  course  after  the  steamer  canie  in  sight.  That  the 
steamer  was  first  directed  to  the  westward,  and  afterwards  to  the 
eastward,  and  then  stopped  and  backed,  and  that  these  contrary 
movements  were  the  result  of  the  doubts  of  her  officers  as  to  the 
position  or  course  of  the  schooner.  If  the  order  to  ease  the  engines, 
or  to  stop,  had  been  given  in  the  first  instance,  the  probability  is 
that  the  catastrophe  would  have  been  avoided. 

The  decisions  of  this  court  have  settled  that  this  was  the 
duty  of  the  steamer  under  such  circumstances.  (Peck  v.  San- 
derson, 17  How,  178.)  It  is  contended  on  the  part  of  the 
[  *  7  ]  *  appellees  that  the  schooner  is  responsible  for  failing  to 
carry  a  light.  In  the  case  of  the  Osmanli,  (7  Notes  of 
Cases,  507,)  the  learned  judge  of  the  admiralty  says:  "That  no 
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quentioQ  has  been  more  mooted  and  left  more  unsettled  than  this — 
whether  it  is  the  duty  of  a  sailing  vessel  at  night  to  show  a  light? 
Beyond  all  doubt,  it  has  been  determined  there  is  no  such  general 
obligation ;  at  the  same  time,  there  have  been  occasions  on  which, 
for  the  sake  of  avoiding  a  misfortune,  which  was  in  all  human 
probability  likely  to  occur,  it  became  the  duty  of  a  vessel  to  show  a 
light,"  In  the  present  case,  we  have  not  been  able  to  discover  any 
fact  that  imposed  the  obligation  upon  the  schooner  to  do  so.  The 
night  was  moonlight;  and  though  the  light  was  occasionally  ob- 
scured, the  evidence  does  not  show  that  it  was  so,  to  a  degree  that 
rendered  the  navigation  of  the  bay  at  all  dangerous,  if  care,  skill, 
and  vigilance,  had  been  employed  upon  the  different  vessels. 

The  court  is  of  opinion  that  the  schooner  was  discerned  from  the 
steamer  in  sufficient  time,  and  that  the  latter  might  have  avoided 
the  collision  by  the  exercise  of  proper  care. 

Decree  affirmed. 

Mr.  Justice  Daniel  dissented,  for  want  of  constitutional  power 
in  courts  of  the  United  States  in  admiralty. 


THE  PROPELLER  NIAGARA.  TBTI 

L^  41 

The  Claimants  op  the  Niagara,  Appellants,  v,  Joseph  H.  Cordes.     ^^  **! 

Same  v.  Lester  Sexton  and  others.  ^^^  J 

21  H.  7.  >'J^^ 

1.  A  common  carrier  on  inland  waters  is  responsible  for  the  safe  delivery  of  the  goods, 
unless  excused  by  the  act  of  God  or  the  public  enemy. 

2.  This  liability,  however,  may  be  varied  by  the  contract  of  affreightment,  generally 
found  in  the  bill  of  lading,  excepting  dangers  of  navigation. 

3.  It  is  the  duty  of  the  owners  of  vessels  engaged  in  commerce  to  provide  a  competent 
master  and  suitable  crew ;  and  the  vessel  is  responsible  for  the  want  of  care  and  skill 

•  of  the  master. 

4.  In  the  present  case,  the  evidence  leaves  it  very  doubtful  whether  the  vessel  should 
not  be  held  liable  for  the  act  of  the  master  in  entering  a  port  on  the  lake  in  a  storm, 
when  his  vessel  was  sound  and  apparently  safe  outside. 

5.  But,  as  this  is  doubtful,  it  is  not  necessary  to  hold  the  vessel  responsible  on  that 
ground. 

6  But  he  is  responsible  for  the  damage  to  the  cargo  growing  ont  of  his  leaving  his 
injured  vessel,  with  the  cargo  in  it,  at  the  port  of  Presque  Isle,  when  it  satisfactorily 
appears  that,  by  reasonable  care  and  diligence,  he  coyld  have  landed  and  stored  his 
cargo,  or  have  repaired  his  vessel  and  proceeded  on  his  voyage. 

The  case  is  an  appeal  from  the  district  court  of  Wisconsin,  and 
is  very  fully  stated  in  the  opinion. 
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Mr,  Haven,  for  appellants 

Mr.  Russell,  for  appellees. 

[  *14  ]      *  Mr.  Justice  Clifford  delivered  the  opinion  of  the  court. 
These  arc  appeals  in  admiralty  from  the  district  court 
of  the  United  States  for  the  district  of  Wisconsin. 

Libels  were  filed  in  these  cases  at  a  special  term  of  the  district  court 
of  the  United  States,  begun  and  held  at  the  city  of  Mihvaukie,  on 
the  first  Monday  of  November,  1855.  They  are  drawn  in  the  usual 
form  of  libels  inrem,  and  respectively  allege  a  breach  of  contract  of 
affreightment.  Both  suits  grew  out  of  contracts  for  the  transport- 
ation of  goods  by  the  steam  propeller  Niagara,  on  her  last  trip 
during  the  season  of  1854^  from  the  port  of  Buffalo,  in  the  State 
of  New  York,  to  Chicago,  in  the  State  of  Illinois.  They  were 
argued  together  in  this  court,  and  it  was  conceded  at  the  argument, 
by  the  counsel  on  both  sides,  that  they  depended  substantially  upon 
tl)e  same  state  of  facts.  All  the  testimony  respecting  the  liability 
of  the  steamer  was  first  taken  and  filed  in  the  case  last  named,  and 
was  subsequently  admitted  and  read  in  evidence  at  the  hearing  in 
the  other  suit,  under  a  stipulation  of  the  parties,  and  the  pleadings 
are  substantially  the  same  in  botli  csises.  On  the  part  of  the  libel- 
ants, it  is  alleged,  among  other  things,  to  the  lefiect  that  on  or  about 
tlie  twenty-eighth  day  of  November,  1854,  the  libelants  caused 
certain  goods,  particularly  described  in  the  respective  libels,  to  be 
shipped  in  good  order  and  condition  on  board  the  propeller  Niagara, 
to  be  transported  from  Buffalo  to  Milwaukie,  in  the  State  of  Wis- 
consin, and  that  the  master,  Hugh  Mallon,  received  the  goods  on 
board,  and  in  consideration  of  certain  freight,  to  be  paid  in  that 
behair  by  the  respective  libelants,  undertook  and  promised  to  con- 
vey the  goods  from  the  port  of  shipment  to  the  port  of  destination, 
and  there  to  deliver  the  goods,  (the  dangers  of  navigation,  fire, 
and  collision,  only  excepted,)  in  like  good  order  and  condition  to 
the  libelants  or  their  respective  agents. 

And  they  further  allege  that  the  steamer  shortly  thereafter  de- 
parted on  her  voyagje,  but  that  the  master,  not  regarding  his  duty, 
nor  his  promise  and  undertaking,  did  not  so  convey  the  goods, 
although  no  danger  of  navigation,  fire,  or  collision  prevented  him 
from  so  doing,  and  that  the  goods,  or  a  large  portion  of 
[  *  15  ]  them,  through  the  mere  carelessness,  negligence,  and  ♦im- 
proper conduct,  of  the  master,  his  mariners,  or  servants, 
became  wetted,  heated,  or  stained,  and  greatly  damaged,  or  wholly 
lost  to  the  libelants.  Answers  in  the  usual  form  of  pleading  were 
duly  filed  in  each  case  on  the  twenty-fourth  day  of  May,  1855,  ad- 
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mitting  the  jurisdiction  of  the  court,  and  setting  up  substantially 
tlie  same  grounds  of  defense.  They  are  alike  in  all  their  material 
allegations,  so  fiir,  at  least,  as  respects  the  questions  discussed 
at  the  bar,  and  all  the  matters  involved  in  the  judgment  of  the 
court.  In  both  cases  the  answers  admit  the  contract  to  transport 
the  goods,  as  per  bill  of  lading,  the  dangers  of  navigation,  fire,  and 
collision,  excepted,  and  that  certain  packages,  under  each  of  the 
contracts,  were  accordingly  shipped  on  board  the  steamer  for  that 
trip,  leavini;  it  to  the  libelants  in  each  case  to  make  such  proof  of 
the  kind,  quantity,  and  value  of  the  goods,  as  they  might  be  ad- 
vised was  material,  and  aver  that  the  steamer,  when  she  departed 
on  tho  voyage,  on  the  twenty-ninth  day  of  November,  1854,  was 
tiglit,  stanch,  seaworthy,  and  well  manned,  and  that  her  entire 
cargo  was  well,  safely,  and  securely  stowed.  And  the  respondents, 
denying  every  allegation  in  the  libels,  of  carelessness,  negligence, 
and  improper  conduct,  on  the  part  of  the  master  and  his  mariners, 
aver  the  fact  to  be  that  they  were  vigilant,  competent,  and  skillful 
in  the  premises,  and  did  what  it  was  their  duty  to  do  under  the 
circumstances  in  which  they  were  placed.  They  admit,  also,  that 
a  part  of  the  cargo  was  damaged,  but  allege  and  insist  that  the 
damage  was  occasioned  by  a  danger  of  navigation  within  the  ex- 
ception of  the  bill  of  lading,  for  which  they  are  not,  and  ought 
not,  in  any  manner  to  be  held  responsible.  And  they  further 
allege  that  the  steamer  was,  by  stress  of  weather,  compelled  to 
make  the  harbor  of  Presque  Isle,  and  by  the  snow  and  the  force 
of  the  storm  and  wind,  which  was  very  severe,  the  steamer 
dragged  her  anchor,  went  ashore,  and  was  dashed  upon  the  beach, 
from  which  cause,  and  the  necessary  detention  of  the  goods  on 
board,  the  damage,  whatever  it  is,  occurred;  and  that  in  the  month 
of  May,  1855,  which  was  as  soon  thereafter  as  it  was  possible  to 
repair  the  steamer  and  for  her  to  proceed  on  her  voyage,  the  goods, 
or  so  much  of  them  as  belonged  to  the  respective  libelants, 
were  *  transported  to  Milwaukie,  and  there  delivered  to  [  *  16  ] 
them,  and  were  by  them  respectively  received,  with  a  full 
knowledge  of  the  damage,  if  any,  and  of  its  cause,  and  with  an 
agreement  not  only  to  share  the  damage,  but  that  the  goods  should 
b'v3  charged  with  and  pay  their  proportion  of  a  general  average  of  the 
losses  tlius  occasioned;  and  the  respondents  claim  that  the  libel- 
ants, in  each  case,  are  liable  *^for  a  large  amount  of  the  average 
and  damage ''  to  the  steamer,  which  they  aver  to  be  the  sum  of  two 
thousand  dollars. 

This  statement  from  the  libels  and  answers  embraces  the  sub- 
stance of  the  pleadings  in  both  cases,  so  far  as  respects  the  several 
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matters  discussed  at  the  bar,  and  the  real  merits  of  the  controversy. 
Testimony  was  taken  on  both  sides  in  the  court  below,  and  after  a 
full  hearing  a  decree  in  each  case  was  entered  for  the  libelants, 
and  the  respondents  appealed  to  this  court.  No  additional  testi- 
mony has  been  taken  since  the  appeal,  and  it  seems  to  be  conceded 
that  the  rights  of  the  parties  depend  chiefly  upon  certain  questions 
of  fact  to  be  determined  from  the  evidence,  which  is  conflicting, 
and  in  some  particulars  very  contradictory.  That  remark,  however, 
applies  more  particularly  to  that  part  of  the  testimony  which  relates 
to  the  conduct  of  the  master  after  the  steamer  was  stranded,  and 
the  means  at  his  command  to  secure  and  preserve  the  goods  from 
damage.  Many  of  the  facts  and  circumstances  connected  with  the 
voyage,  as  well  as  those  attending  the  disaster,  are  involved  in 
much  less  difficulty,  and  some  of  those  most  material  to  be  ascer- 
tained are  satisfactorily  proved,  without  any  contradiction  whatever. 
On  the  one  side,  no  question  is  made  that  the  goods  were  regularly 
shipped  at  Buffalo  on  the  twenty-eighth  day  of  November,  1854; 
and  on  the  other,  it  is  admitted  that  in  the  contract  of  shipment 
the  dangers  of  navigation,  fire,  and  collision,  were  duly  excepted 
in  the  usual  form  of  such  an  exception  in  bills  of  lading.  All  of 
the  goods  were  shipped  in  good  order  and  condition,  and  were  to  be 
delivered  at  Milwaukie,  as  alleged  by  the  libelants.  They  consisted 
in  the  one  case  of  groceries,  and  in  the  other  of  dry  goods;  and  it 

is  conceded  that  they  were  carefully  and  properly  stowed. 
[  *  17  ]  On  the  day  following  the  shipment,  the  Niagara  *left 

Buffalo,  and  proceeded  on  her  intended  voyage.  She  was 
a  steam  propeller,  of  four  hundred  and  fifty  tons  burden,  and  at 
the  time  of  her  departuhe  was  a  good,  tight,  stanch  vessel,  every 
way  suitable  for  the  navigation  in  which  she  was  engaged,  and  was 
well  furnished  with  ground  tackle,  including  two  anchors  and  two 
chains.  One  of  her  anchors  weighed  fourteen  hundred  pounds, 
with  an  inch  and  an  eighth  chain  of  sixty  fathoms,  and  the  other 
weighed  seven  hundred  pounds,  with  a  chain  of  the  usual  size  and 
length.  Her  whole  company  consisted  of  twenty-two  men,  consti- 
tuting a  full  complement  of  officers  and  crew  for  the  voyage  in  a 
steamer  of  that  description.  Having  proceeded  on  the  usual  route 
for  that  voyage,  she  arrived  in  Lake  Huron  on  the  second  day  of 
December,  at  four  o'clock  in  the  morning,  in  perfect  safety,  and 
crossed  Saginaw  bay  in  the  afternoon  of  the  same  day.  About  eight 
o'clock  in  the  evening  of  that  day,  it  commenced  snowing,  with  a 
light  wihd,  which  by  twelve  o'clock  at  night  freshened  to  a  gale, 
and  the  storm  continued  without  any  abatement,  blowing  a  heavy 
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gale  from  a  northeasterly  direction,  or  east-northeast,  till  the  day 
after  the  steamer  was  stranded. 

After  crossing  Saginaw  bay,  however,  she  continued  on  her  reg- 
ular course,  and  made  Thunder-bay  light  at  one  o'clock,  and  pro- 
ceeding onward  on  her  voyage,  arrived  off  Presque  Isle,  and  made 
the  light  at  that  place  at  four  o'clock  in  the  morning,  without 
having  suffered  any  damage  or  met  with  any  difficulty  except  that 
the  master  testifies  that  she  rolled  heavily,  and  that  for  a  half  or 
three-quarters  of  an  hour  before  he  made  the  light,  he  had  to  keep 
her  off  her  course  two  points,  to  ease  her  in  the  sea.  Her  course 
from  Thunder  bay  had  been  north-northwest  for  a  short  time,  then 
west  by  north,  and  then  northwest;  and  the  mate  of  the  steamer 
testifies,  that  when  they  first  saw  Presque  Isle  light,  the  steamer 
was  a  mile  or  two  east  of  the  light,  and  was  in  the  usual  course. 
At  that  time  she  was  in  no  want  either  of  wood  or  water,  and  it 
does  not  a[)pear  that  she  was  in  any  worse  condition  to  proceed  on 
the  voyage,  unless  prevented  by  the  storm,  than  at  the  moment 
when  she  left  the  place  of  her  departure.  Her  cargo  was  a  general 
assortment  of  merchandise,  consisting  of  teas,  sugars, 
cofiee,  fish,  *  liquors,  molasses*,  crates  of  crockery,  bales  of  [  *  18  ] 
sheeting,  boxes  of  dry  goods,  and  various  other  articles, 
specified  in  the  record.  All  of  the  liquors,  molasses,  and  some  of 
the  boxes,  were  stowed  on  the  ground  tier  in  tlie  lower  hold.  Heavy 
goods  were  placed  at  the  bottom,  and  light  goods  on  top,  and  the 
hold  was  full,  and  battened  down.  Most  of  the  light  goods,  such 
as  boxes  of  merchandise,  teas,  sugar  in  barrels,  and  bales  of  sheet- 
ing, were  on  deck,  and  there  were  some  willow  wagons  on  the  hur- 
ricane deck.  None  of  her  deck  load  had  been  washed  away  or 
injured,  and  it  does  not  appear  that  it  had  been  in  any  manner 
displaced  or  thrown  into  disorder  by  the  rolling  of  the  vessel. 

Those  considerations  tend  strongly  to  show  that  there  could  not 
have  been  any  urgent  necessity  to  change  the  course  of  the  steamer 
on  account  of  the  violence  of  the  storm  or  the  motion  of  the  vessel, 
and,  consequently,  afiect  the  credit  of  the  master,  and  corroborate 
the  statement  of  the  mate,  that,  at  the  time  the  light  was  discov- 
ered, the  steamer  was  pursuing  her  usual  route.  Both  the  master 
and  tlie  mate  were  on  deck  when  they  made  the  light,  and  the 
mast^jr  gave  the  order  to  run  into  Presque  Isle.  In  entering  the 
harbor,  they  steered  west-southwest,  and  then  doubled  inside  of  a 
small  shoal  round  to  the  southeast,  in  order  to  get  to  the  pier. 
What  purpose  was  to  be  accomplished  by  getting  to  the  pier,  it  is 
r.ot  easy  to  perceive,  as  the  mate  testifies  that  they  knew  that  the 
sea  was  so  heavy  that  the  steamer  could  not  lie  at  the  dock.    They, 
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however,  came  round  to  the  southeast,  and  so  near  to  the  pier  that 
the  mate  says  he  couH  see  the  snow  on  the  beach,  and  then  let  go 
the  large  anchor,  and  the  wind  immediately  cauglit  the  steamer  on 
the  larboard  bow,  and  she  commenced  dragging  the  anchor.  When 
they  found  that  the  steamer  dragged,  and  that  there  was  danger 
that  she  would  go  ashore,  instead  of  casting  the  other  anchor,  their 
first  endeavor  was  to  get  rid  of  the  one  already  cast,  in  order,  if 
possible,  to  work  her  ofi*,  and  make  another  effort  to  get  up  to  the 
dock;  and,  finding  that  they  could  not  heave  the  ch§in  with  the 
windlass,  their  next  eifort  was  to  slip  it;  and  while  they  were  en- 
deavoring to  unshackle  the  chain  the  steamer  struck,  and 
{  *  19  ]  went  on  to  the  beach  stern  first,  and  *  immediately  swung 
round  broadside  to  the  shore.  No  attempt  was  made  to 
let  go  the  small  anchor,  although  it  was  hanging  at  the  bow,  and 
the  mate  admits  that  the  steamer  dragged  more  than  a  quarter  of 
a  mile  before  she  struck.  Tiiey  presently  tried  the  pumps,  and  it 
was  found  that  she  did  not  leak.  Shortly  after,  she  commenced 
pounding,  and  it  was  then  ascertained  that  she  was  making  water 
freely,  when  they  started  the  engine  pump,  but  it  choked  with  sand, 
and  they  were  objiged  to  desist.  At  the  place  where  the  steamer 
lay  the  water  was  seven  or  eight  feet  deep,  and  she  filled  to  the 
level  of  the  water  outside  in  two  or  three  hours,  so  that  the  water 
in  the  hold  was  four  or  five  feet  deep  above  the  top  of  the  keelson. 
It  was  about  five  o'clock  in  the  morning  of  the  third  of  December, 
1854,  that  the  steamer  went  on  to  the  beach,  and  the  master  and 
all  hands  remained  on  board  till  ten  o'clock  in  the  forenoon,  when 
he  and  the  mate  went  on  shore  for  the  purpose,  as  he  testifies,  of 
ftscertaining  whether  there  were  any  facilities  for  storing  the  goods, 
and  whether  it  would  be  possible  to  unload  the  steamer,  and  get 
Jier  ofl^.  When  he  got  on  shore,  he  found  "the  steamer  Plymouth, 
bound  down  the  lake,  lying  there,  fastened  at  the  dock,  she  having 
touched  at  Presque  Isle  for  wood  four  or  five  hours  before  the 
arrival  of  the  Niagara,  and  remaining  there  on  account  of  the 
storm.  Having  made  certain  inquiries  of  the  residents,  and  con- 
sulted with  the  master  of  the  Plymouth,  he  came  to  the  conclusion 
that  it  was  the  safest  way  to  leave  the  goods  on  board,  as  more  of 
them,  in  his  judgment,  would  be  protected  in  that  mode  than  by 
removing  them  on  shore;  and  on  the  morning  of  the  sixth  of  De- 
cember, the  master,  other  officers,  and  all  the  crew  of  the  Niagara, 
except  three,  took  passage  in  the  Plymouth,  leaving  the  watchman, 
wheelsman,  and  porter,  in  charge  of  the  steamer,  with  the  hatches 
fastened  down,  and  the  goods  in  the  condition  in  which  they  were 
when  the  steamer  was  stranded.     During  the  night  of  the  fourth 
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of  December,  the  storm  subsided;  but  the  following  day  was  very 
cold,  so.  that  the  steamers  were  frozen  in,  and  persons  walked  on  the 
ice  from  the  pier  to  the  place  where  the  Niagara  lay,  which  was  more 
than  a  half  mile.  It  moderated,  however,  during  the 
night,  and  on  *  the  following  morning  the  ice  went  out  of  [  *  20  ] 
the  harbor,  and  two  other  steamers,  the  Republic  and  Ken- 
tucky, came  in  before  the  Plymouth  left,  and  the  former  took  the 
place  of  the  Plymouth  at  the  dock  after  she  started  on  her  voyage 
down  the  lake.  Several  witnesses  testify — and  among  the  number 
the  master  of  the  Plymouth — that  the  sixth  of  December,  the  day 
he  left,  was  a  fine  day,  although,  he  says,  tliere  was  so  much  ice 
about  his  boat,  where  she  lay  at  the  dock,  that  he  h'ad  to  cut  her 
out  in  the  morning  before  he  started. 

One  of  the  witnesses  for  the  libelants,  who  resides  at  Presque  Isle, 
testifies,  that  after  the  Plymouth  left,  it  was  clear,  and  made  ice, 
but  did  not  blow,  and  that  not  long  after  there  was  a  thaw,  which 
continued  till  the  thirteenth  of  January,  and  that  after  the  thaw 
there  were  two  or  three  weeks  of  very  nice  weather.  Navigation,' 
however,  closed  in  a  few  days  after  the  Plymouth  left,  and  the 
Niagara  remained  on  the  beach,  where  she  was  stranded,  until  the 
mate,  who  is  now  the  master  of  the  Niagara,  returned  to  Presque 
Isle,  on  the.twenty-seventh  day  of  April,  1855.  When  he  returned, 
he  found  her  where  he  left  her,  in  charge  of  the  watchman.  He 
immediately  pumped  her  out  with  a  steam  pump,  according  to  his 
account,  and  lightened  her  off  with  a  steamboat,  and,  after  she  was 
lightened,  got  the  steamboat  to  take  her  up  to  the  dock,  where  he 
removed  the  residue  of  the  goods,  and  then  took  her  to  Detroit  and 
had  her  repaired.  After  she  was  repaired,  he  returned  to  Presque 
Isle,  in  the  month  of  May,  1855,  and  conveyed  the  goods,  or  so 
much  of  them  as  had  not  been  destroyed,  to  the  place  of  destina- 
tion. Some  of  the  goods  were  in  good  condition  or  were  slightly 
injured,  while  others  were  greatly  damaged  or  wholly  worthless. 
Those  stowed  below  had  remained  entirely  without  ventilation  from 
December  to  March,  and  then  the  hatch  at  midships  only  had  been 
opened.  They  were  heated,  discolored,  and  stained,  and  one  of  tlie 
witnesses  testifies  that  sugar,  coffee,  and  dried  fruit,  were  all  soaked 
together,  and  that  the  water  pumped  up  was  dark,  exhibiting  the 
appearance  of  the  soakings  of  coffee  and  codfish,  and  that  the  goods 
had  the  offensive  smell  of  dead  water.  They  were  taken  out 
about  the  first  of  May,  so  that  those  stowed  in  the  *  lower  [  *  21  ] 
hold,  not  more  than  four  or  five  feet  above  the  keelson, 
had  been  submerged  in  bilge-water  for  nearly  five  months,  and 
some  of  those  above  the  water  had  been  moistened  by  the  dampness 
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and  become  mouldy.  Damages  to  the  amount  of  three  thousand 
seven  hundred  and  Bixty-three  dollars  and  seventy-six  cents  were 
allowed  by  the  district  judge,  in  the  case  first  named,  and  in  the 
other,  four  thousand  nine  hundred  and  sixty-four  dollars  and  thirty 
cents,  and  it  is  not  pretended  in  the  argument  that  the  respective 
amounts  were  either  extravagant  or  unreasonable.  It  is  not  upon 
any  such  ground  that  the  appellants , seek  to  reverse  the  respective 
decrees  in  the  court  below.  They  deny  that  they  are  liable  at  all 
for  ^ny  amount,  and  set  up  the  first  exception  in  the  contract  of 
shipment  or  bill  of  lading,  and  their  counsel  insist  upon  the  fol- 
lowing propositions: 

I.  That  the  damage  to  the  goods  resulting  from  the  stranding  of 
the  steamer  was  wholly  occasioned  by  the  dangers  of  navigation, 
the  risk  of  which  was  not  taken  by  the  master  or  owners  of  the 
steamer. 

II.  That  after  the  Niagara  was  stranded  and  filled  with  water, 
and  disabled  from  proceeding  on  her  voyage,  the  appellants  were 
responsible  only  for  the  ultimate  delivery  of  the  goods,  and  for 
reasonable  care  in  preserving  them  from  the  effect  of  storms,  bad 
air,  leakage,  and  embezzlement. 

III.  That  the  master,  after  the  steamer  was  stranded,  and  the  goods 
wetted,  became  and  was  the  agent  of  the  shippers  of  the  goodn  as 
well  as  of  the  owners  of  the  vessel,  and  as  such,  under  the  circum- 
stances of  this  case,  is  responsible  only  for  due  and  proper  care  and 
diligence,  and  that  it  cannot  be  successfully  contended,  from  the 
evidence,  that  such  care  and  diligence  were  not  exercised. 

These  propositions,  whether  taken  separately  or  collectively, 
necessarily  involve  mixed  questions  of  law  and  fact,  which  in  a  case 
like  the  present  must  be  determined  by  the  court,  acting  instead  of 
a  jury,  to  find  the  facts,  and  as  a  court  to  determine  the  law.  Such 
propositions,  therefore,  must  be  considered  in  connection  with  all 

the  legal  evidence  exhibited  in  the  record,  and  their  accu- 
[  *  22  ]  racy  must  be  tested  by  the  true  state  of  *  the  facts  as  found 

by  the  court  from  the  evidence)  and  by  the  rules  of  law 
applicable  to  that  state  of  the  case.  .  According  to  the  admitted  or 
undisputed  facts  of  the  case,  the  Niagara  was  enrolled  and  licensed 
for  the  coasting  trade,  and  was  employed  by  the  owners  in  trans- 
porting goods,  under  contracts  for  freight,  upon  navigable  waters 
between  ports  and  places  in  different  States,  and  at  the  time  of  the 
disaster  she  had  a  full  cargo  of  merchandise,  of  various  descriptions, 
on  board,  consigned  to  merchants  or  parties  residing  either  at  her 
port  of  destination  or  at  Milwaukie,  and  other  intermediate  ports 
or  places  along  the  course  of  her  vovage.     She  was  a  general  ship, 
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laden  with  goods  to  be  transported  for  hire;  and  the  goods  in  ques- 
tion having  been  received  and  taken  charge  of,  as  goods  under  a 
contract  of  shipment,  corresponding  in  terms  to  the  usual  bill  of 
lading  for  the  transportation  of  goods  on  inland  navigable  waters, 
the  question  of  liability  in  this  case  must  be  determined  by  the 
rules  of  law  applicable  to  carriers  of  goods  upon  such  inland  waters. 
A  common  carrier  is  one  who  undertakes  for  hire  to  transport  the 
goods  of  those  who  may  choose  to  employ  him  from  place  to  place. 
He  is,  in  general,  bound  to  take  the  goods  of  all  who  oflFer,  unless 
his  complement  for  the  trip  is  full,  or  the  goods  be  of  such  a  kind 
as  to  be  liable  to  extraordinary  danger,  or  such  as  he  is  unaccus- 
tomed to  convey.  In  all  cases  where  there  is  no  special  agreement 
to  the  contrary,  he  is  entitled  to  demand  the  price  of  carriage  before 
he  receives  the  goods;  and  if  not  paid,  he  may  refuse  to  receive 
them  ;  but  if  he  take  charge  of  them  for  transportation,  the  non- 
payment of  the  price  of  carriage  in  advance  will  not  discharge, 
affect,  or  lessen  his  liability  as  a  carrier  in  the  case,  and  he  may 
afterwards  recover  the  prrice  of  the  service  performed.  When  he 
receives  the  goods,  it  is  his  duty  to  take  all  possible  care  of  them  in 
their  passage,  make  due  transport  and  safe  and  right  delivery  of 
them  at  the  time  agreed  upon  ;  or,  in  the  absence  of  any  stipulation 
in  that  behalf,  within  a  reasonable  time.  Common  carriers  are 
usually  described  as  of  two  kinds,  namely,  carriers  by  land  and  car- 
riers by  water.  At  common  law,  a  carrier  by  land  is  in  the  nature 
of  an  insurer,  and  is  bound  to  keep  and  carry  the  goods 
intrusted  to  his  care  safely,  and  is  liable  for  all  *  losses,  and  [  *  23  ] 
in  all  events,  unless  he  can  prove  that  the  loss  happened 
from  the  act  of  God,  or  the  public  enemy,  or  by  the  act  of  the  owner 
of  the  goods. 

Common  carriers  by  water,  like  common  carriers  by  land,  in  the 
absence  of  any  legislative  provisions  prescribing  a  different  rule, 
are  also,  in  general,  insurers,  and  liable  in  all  events,  and  for 
every  loss  or  damage,  however  occasioned,  unless  it  happened  by 
the  act  of  God,  or  the  public  enemy,  or  by  some  other  cause  or 
accident,  without  any  fault  or  negligence  on  the  part  of  the  carrier, 
and  expressly  excepted  in  the  bill  of  lading.  A  carrier's  first  duty, 
and  one  that  is  implied  by  law,  when  he  is  engaged  in  trans- 
porting goods  by  water,  is  to  provide  a  seaworthy  vessel,  tight  and 
stanch,  and  well  furnished  with  suitable  tackle,  sails,  or  motive 
power',  as  the  case  may  be,  and  furniture  necessary  for  the  voyage. 
She  must  also  be  provided  with  a  crew,  adequate  in  number  and 
sufficient  and  competent  for  the  voyage,  with  reference  to  its  length 
and  other  particulars,  and  with  a  competent  and  skillful  master,  of 
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sound  judgment  and  discretion ;  and,  in  general,  especially  in 
steamships  and  vessels  of  the  larger  size,  with  some  person  of 
sufficient  ability  and  experience  to  supply  his  place  temporarily, 
at  least,  in  case  of  his  sickness  or  physical  disqualification.  Owners 
must  see  to  it  that  the  master  is  qualified  for  his  situation,  as  they 
are,  in  general,  in  respect  to  goods  transported  for  hire,  responsihk- 
for  his  acts  of  negligence.  He  must  take  care  to  stow  and  arrange 
the  cargo,  so  that  the  different  goods  may  not  be  injured  by  each 
other,  or  by  the  motion  of  the  vessel,  or  its  leakage;  unless,  by 
agreement,  this  duty  is  to  be  performed  by  persons  employed  by  the 
shipper.  In  the  absence  of  any  special  agreement,  his  duty  extends 
to  all  that  relates  to  the  lading,  as  well  as  the  transportation  and 
delivery  of  the  goods ;  and  for  the  faithful  performance  of  those 
duties  the  ship  is  liable,  as  well  as  the  master  and  owners.  A 
clean  bill  of  lading,  in  general,  imports,  unless  the  contrary  appear 
on  its  face,  that  the  goods  are  to  be  safely  and  properly  secured 
under  deck.     (Fland.  on  Ship.,  sec.  192.) 

In  the  case  of  a  parol  shipment,  the  madter  is  allowed  to  show  a 
local  custom  to  carry  the  goods  on  deck  in  a  particular 
[  *  24  ]  trade.  *  It  must,  however,  be  a  custom  so  generally 
known  and  recognized,  that  a  fair  presumption  arises  that 
the  parties  in  entering  into  the  contract  agreed  that  their  rights 
and  duties  should  be  regulated  by  it.  Having  received  the  goods 
for  transportation,  in  the  absence  of  any  stipulation  as  to  the 
period  of  sailing,  the  master  must  commence  the  voyage  within  a 
reasonable  time,  without  delay,  and  as  soon  as  the  wind,  weather, 
and  tide,  will  permit.  After  having  set  sail,  he  must  proceed  on 
the  voyage,  in  the  direct,  shortest,  and  usual  route,  to  the  port  of 
delivery,  without  unnecessary  deviation,  unless  there  has  been 
an  express  contract  as  to  the  course  to  be  pursued ;  and  where  the 
vessel  is  destined  for  several  ports  and  places,  the  master  should 
proceed  to  thetSi  in  the  order  in  which  they  are  usually  visited,  or 
that  designed  by  the  contract,  or,  in  certain  cases,  by  the  adver- 
tisement relating  to  the  particular  voyage.  A  deviation  from  the 
direct  route  may  be  excusable  if  rendered  necessary  to  execute  re- 
pairs for  the  preservation  of  the  ship,  or  the  prosecution  of  the 
voyage,  or  to  avoid  a  storm,  or  an  enemy,  or  pirates,  or  for  the 
purpose  of  obtaining  necessary  supplies  of  water  and  provisions, 
or,  in  the  case  of  a  steamer,  to  obtain  necessary  supplies  of  wood  or 
coal  for  the  prosecution  of  the  voyage,  or  for  the  purpose  of  assist- 
ing another  vessel  in  distress. 

As  agent  of  the  owner,  the  master  is  bound  to  carry  the  goods 
to  their  place  of  destination  in  his  own  ship,  unless  he  is  prevented 
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from  so  doing  by  some  cause  arising  from  irresistible  force,  over 
which  he  has  no  control,  and  which  cannot  be  guarded  against  by 
the  watchful  exertions  of  human  skill  and  prudence.  When  the 
vessel  is  wrecked  or  otherwise  disabled  in  the  course  of  the  voyage, 
and  cannot  be  repaired  without  too  great  delay  and  expense,  he  is 
at  liberty  to  tranship  the  goods  and  send  them  forward  so  as  to 
earn  the  whole  freight;  and  if  another  vessel  can  be  had  in  the 
same  or  a  contiguous  port,  or  at  one  within  a  reasonable  distance, 
it  becomes  his  duty  under  such  circumstances  to  procure  it  and 
transport  the  goods  to  their  place  of  destination,  and  in  that  event 
he  is  entitled  to  charge  the  goods  with  the  increased  freight  arising 
from  the  hire  of  the  vessel  so  procured.  That  rule,  how- 
ever, *  is  not  obligatory  in  cases  where  the  goods  are  not  [  *  25  ] 
perishable,  provided  the  ship  can  be  repaired  in  a  reason- 
able time.  In  that  state  of  the  case  he  may,  if  he  deems  it  best, 
retain  the  goods  until  the  repairs  are  made,  and  forward  them  in 
his  own  vessel ;  and  upon  the  same  principle,  and  for  the  same  end, 
if  he  have  no  means  to  tranship  the  goods,  it  is  his  duty  to  repair 
his  own  vessel,  when  capable  of  being  repaired,  provided  it  can  be 
done  within  a  reasonable  time,  and  he  has  the  means  at  his  com- 
mand ;  and  if  not,  and  the  means  cannot  be  obtained  from  the 
owner,  or  upon  the  security  of  the  ship,  he  may  sell  a  part,  or  hy- 
pothecate the  whole,  and  apply  the  proceeds  to  execute  the  repairs, 
in  order  that  he  may  be  enabled  to  resume  the  voyage  and  carry 
the  goods,  or  the  residue,  as  the  case  may  be,  to  the  place  of  des- 
tination; and  he  is  not  entitled  to  recover  for  freight  if  he  refuses 
to  tranship  the  goods,  unless  he  repairs  his  own  vessel  within  a 
reasonable  time,  and  carries  them  on  to  the  place  of  delivery. 
Most  of  the  rules  of  law  prescribing  the  duties  of  a  carrier  for  hire, 
and  regulating  the  manner  of  their  exercise,  have  existed  for  cen- 
turies, and  they  cannot  be  modified  or  relaxed  except  by  the  inter- 
position of  the  legislative  power  of  the  constitution.  Time  and 
experience  have  shown  their  value  and  demonstrated  their  utility 
and  justice,  and  they  ought  not  and  cannot  be  changed  hy  the 
judiciary.  Some  new  and  important  provisions  have  been  intro- 
duced into  the  law  of  carriers  by  water,  by  the  act  of  the  third  of 
March,  1851,  entitled  ^*An  act  to  limit  the  liability  of  ship- 
owners." Owners  of  ships  under  that  act  are  not  held  liable  for 
loss  or  damage  to  the  cargo  by  reason  of  fire  happening  to  or  on 
board  the  vessel,  unless  the  fire  was  caused  by  the  design  or 
neglect  of  such  owner,  except  in  cases  where  there  is  a  special 
contract  between  the  owner  and  the  shipper,  whereby  the  former 
assumes  that  risk.    They  are  declared  not  liable  as  carriers  for  pre- 
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cious  metals,  precious  stones,  or  jewels,  or  for  the  bills  of  any  bank 
or  public  body,  unless  at  the  time  of  their  lading  a  note  in  writing 
of  their  true  character  and  value  be  given  to  the  owner  or  his  agent, 
and  the  same  be  entered  on  the  bill  of  lading ;  and  in  no  case  where 
that  act  applies  will  the  owner  be  liable  for  the  articles 
[  *  26  ]  therein  enumerated  beyond  the  amount  *  so  notified  and 
entered.  It  contains  other  provisions  also  of  very  great 
practical  importance,  and  among  the  number  the  following:  That 
for  embezzlement,  loss,  damage,  or  injury  by  collision,  or  for  any 
act,  matter,  or  thing,  loss,  damage,  or  forfeiture  done,  occasioned, 
or  incurred,  without  the  privity  or  knowledge  of  the  owner,  his  lia- 
bility shall  in  no  case  exceed  the  amount  or  value  of  his  interest  in 
the  vessel  and  the  freight  then  pending.  No  part  of  the  act,  how- 
ever, applies  to  the  owner  of  any  canal  boat,  barge,  or  lighter,  or  to 
any  vessel  of  any  description  whatsoever  used  in  rivers  or  inland 
navigation. 

A  question  may  arise,  whether  the  lakes  bordering  on  a  foreign 
jurisdiction  are  or  are  not  excluded  from  the  operation  of  the  act 
under  the  term  inland  navigation;  but  it  is  not  necessary  at  the 
present  time  to  determine  or  consider  that  question,  as  the  first 
exception  in  the  contract  of  shipment  is  the  only  one  set  up  in 
this  case,  and  there  is  no  pretense  that  there  has  been  any  trans- 
fer of  the  steamer  under  the  fourth  section  of  the  act  for  the  bene- 
fit of  the  libelants. 

Carriers  by  water  are  liable  at  common  law,  and  independently 
of  any  statutory  provision,  for  losses  arising  from  the  acts  or  negli- 
gence of  others,  to  the  same  extent  and  upon  the  same  principles 
as  carriers  by  land — that  is  to  say,  they  are  in  the  nature  of  insur- 
ers, and  are  liable,  as  before  remarked,  in  all  events,  and  for  any 
loss,  however  sustained,  unless  it  happen  from  the  act  of  God,  or 
the  public  enemy,  or  by  the  act  of  the  shipper,  or  from  some  other 
cause  or  accident  expressly  excepted  in  the  bill  of  lading.  Duties 
remain  to  be  performed  by  the  owner,  or  the  master  as  the  agent 
of  the'  owner,  after  the  vessel  is  wrecked  or  disabled,  and  after  he 
has  ascertained  that  he  can  neither  procure  another  vessel  nor  re- 
pair his  own,  and  those,  too,  of  a  very  important  character,  arising 
immediately  out  of  his  original  undertaking  to  carry  the  goods 
safely  to  their  place  of  destination.  His  obligation  to  take  all 
possible  care  of  the  goods  still  continues,  and  is  by  no  means  dis- 
charged or  lessened,  while  it  appears  that  the  goods  have  not 
perished  with  the  wreck,  and  certainly  not  wh^re,  as  in  this 
case,  the  vessel  is  only  stranded  on  the  beach.  Such  disasters 
are  of  frequent  occurrence  along  the  seacoast  in  certain  seasons 
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*  of  the  year,  as  well  as  on  the  lakes,  and  it  cannot  for  a  [  *  27  ] 
moment  be  admitted  that  the  duties  and  liabilities  of  a 
carrier  or  master  are  varied,  or  in  any  manner  lessened,  by  the 
happening  of  such  an  event.  Safe  custody  is  as  much  the  duty  of 
a  carrier  as  conveyance  and  delivery ;  and  when  he  is  unable  to 
carry  the  goods  forward  to  their  place  of  destination,  from  causes 
which  he  did  not  produce,  and  over  which  he  has  no  control,  as  by 
the  stranding  of  the  vessel,  he  is  still  bound  by  the  original  obli- 
gation to  take  all  possible  care  of  the  goods,  and  is  responsible  for 
every  loss  or  injury  which  might  have  been  prevented  by  human 
foresight;  skill,  and  prudence.  An  effort  was  made  by  able  coun- 
sel, in  King  v.  Shepherd,  (3  Story  C  C.  358,)  to  maintain  the 
proposition,  assumed  by  the  respondents  in  this  case,  that  the 
duties  of  a  carrier  after  the  ship  was  wrecked  or  stranded  were 
varied,  and  therefore  that  he  was  exempted  from  all  liability, 
except  for  reasonable  diligence  and  care  in  his  endeavors  to  save 
the  property.  Judge  Story  refused  to  sanction  the  doctrine,  and 
held  that  his  obligations,  liabilities,  and  duties,  as  a  common 
carrier,  still  continued,  and  that  he  was  bound  to  show  that  no 
human  diligence,  skill,  or  care,  could  save  the  property  from  being 
lost  by  the  disaster.  Anything  short  of  that  requirement  would 
be  inconsistent  with  the  nature  of  the  original  undertaking  and 
the  meaning  of  the  contract,  as  universally  understood  in  courts 
of  justice.  Admit  the  proposition,  and  it  is  no  longer  true  that, 
where  there  is  no  provision  in  the  contract  of  affreightment  vary- 
ing the  liability  of  the  carrier,  he  cannot  relieve  himself  from  lia- 
bility for  injuries  to  goods  intrusted  to  his  care,  except  by  proving 
that  it  was  the  result  of  some  natural  and  inevitable  necessity 
superior  to  all  human  agency,  or  of  a  force  exerted  by  a  public 
enemy.  Kent,  chief  justice,  said,  in  Elliott  v.  Russell,  (10  Johns. 
7,)  decided  in  1813,  that  it  has  long  been  settled  that  a  common 
carrier  warrants  the  delivery  of  the  goods  in  all  but  the  excepted 
cases  of  the  act  of  God  and  public  enemies,  and  there  is  no  distinc- 
tion between  a  carrier  by  land  and  a  carrier  by  water ;  and  the 
same  learned  judge  also  held  that  the  character,  duty,  and  respon- 
sibility of  a  carrier  continues  to  attach  to  a  master  as  long 
as  he  has  charge  of  the  goods.  A  master,  *8ays  a  learned  [  *  28  ] 
commentator,  should  always  bear  in  mind  that  it  is  his 
duty  to  convey  the  cargo  to  its  place  of  destination.  This  is  the 
purpose  for  which  he  has  been  intrusted  with  it,  and  this  purpose  he 
is  bound  to  accomplish  by  every  reasonable  and  practicable  method. 
Every  act  that  is  not  properly  and  strictly  in  furtherance  of  this 
duty  is  an  act  for  which  both  he  and  his  owners  may  be  made 
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responsible.  His  duties  as  carrier  are  not  ended  until  the  goods 
are  delivered  at  their  place  of  destination,  or  are  returned  to  the 
possession  of  the  shipper,  or  kept  safely  until  the  shipper  can  re- 
sume their  possession,  or  they  are  otherwise  disposed  of  according 
to  law.  (King  v.  Shepherd,  3  Story  C.  C.  349;  Abbott  on  Ship. 
8th  ed.  Perk.  478.)  These  authorities  are  sufficient,  it  is  be- 
lieved, to  demonstrate  the  proposition,  that  where  a  loss  or  damage 
is  shown,  it  is  incumbent  upon  the  carrier  to  bring  it  within  the 
excepted  peril  in  order  to  discharge  himself  from  responsibility. 
It  is  not  sufficient,  without  more,  to  show  that  the  vessel  was 
stranded,  to  bring  the  goods  within  the  exception  set  up  in  this 
case.  Had  the  goods  perished  with  the  wreck,  it  would  be  clear 
that  the  loss  was  the  immediate  consequence  of  the  stranding  of 
the  vessel ;  and  assuming  that  the  disaster  to  the  vessel  was  the 
result  of  the  excepted  peril,  or  of  some  natural  and  inevitable  acci- 
dent, then  the  carrier  would  be  discharged.  All  the  evidence,  how- 
ever, in  this  case,  shows  the  fact  to  be  otherwise ;  that  the  goods 
did  not  perish  at  the  time  the  steamer  was  stranded ;  and  the  dam- 
age having  since  occurred,  the  rule  of  law  to  be  ascertained  is  the 
one  applicable  in  cases  where  the  injury  complained  of  arises  sub- 
sequently to  the  disaster  to  the  vessel.  Such  interruptions  to  a 
voyage  are  of  frequent  occurrence,  and  the  rule  of  law  is  just  and 
reasonable  which  holds  that  the  master  is  bound  to  the  utmost 
exertions  in  his  power  to  save  the  goods  from  the  impending  peril, 
as  it  is  no  more  than  a  prudent  man  would  do  under  like  circum- 
stances. In  great  dangers  great  care  is  the  ordinary  care  of  pru- 
dent men,  and  in  great  emergencies  prudent  men  employ  their  best 
exertions ;  so  that  the  difference  in  the  rule  contended  for,  and  the 
one  here  laid  down,  is  much  less  than  at  first  appears.  Never- 
theless there  is  a  difference,  and  in  a  question  of  so  much 
[  *  29  ]  *  practical  importance  it  is  necessary  to  adhere  strictly  to 
the  correct  rule.  Losses  arising  from  the  dangers  of  nav- 
igation within  the  meaning  of  the  exception  set  up  in  this  case  are 
not  such  as  are  in  any  degree  produced  from  the  intervention  of 
man.  They  are  such  as  happen  in  spite  of  human  exertions,  and 
which  cannot  be  prevented  by  human  skill  and  prudence.  When 
such  efforts  fail  to  save  the  goods  from  the  excepted  peril,  the  ulti- 
mate loss  and  damage  in  judgment  of  law  results  from  the  first 
cause,  upon  the  ground  that  when  human  exertions  are  insufficient 
to  ward  off  the  consequences,  the  excepted  peril  may  be  regarded 
as  continuing  its  operation.  Such,  it  is  believed,  is  the  nature  of 
the  contract  between  a  carrier  and  shipper,  so  far  as  it  becomes 
necessary  to  examine  it  in  the  cases  under  consideration.     Carriers 
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may  be  answerable  for  the  goods,  although  no  actual  blame  is  im- 
puted to  them;  and  after  the  damage  is  established,  the  burden 
lies  upon  the  respondents  to  show  that  it  was  occasioned  by  one  of 
the  perils  from  which  they  are  exempted  in  the  contract  of  ship- 
ment or  bill  of  lading.  (Clark  v.  Barnwell,  12  How.  272;  Rich 
V,  Lambert,  12  How.  347;  Chitt.  on  Carriers,  242;  Story  on  Bail, 
sees.  628,  529;  3  Kent  Cora.  213;  1  Smith  Lead.  Cases,  313; 
Choteaux  v.  Leech  et  al,y  18  Penn.  233;  Fland.  on  Ship.,  sec. 
257;  Marvin  on  Wr.  and  Salv.  21;  Parsons's  Mer.  L.  348; 
Smith's  Mer.  L.  3d  ed.  386.) 

Applying  these  principles  of  law  in  the  consideration  of  the  case, 
we  will  proceed  to  a  brief  review  of  the  evidence,  in  connection  with 
that  already  given,  bearing  upon  the  questions  of  fact  presented  for 
decision.  It  has  already  appeared  that  the  steamer  made  the  light 
at  Presque  Isle  on  the  third  day  of  December,  1854,  at  four  o'clock 
in  the  morning.  At  that  time  she  was  on  the  usual  course,  and  was 
heading  northwest.  She  had  met  with  no  difficulty  up  to  that  time, 
and  was  tight,  stanch,  and  strong,  and  in  no  want  either  of  wood 
or  water.  Her  master  says,  however,  that  he  found  it  would  be  a 
great  risk  to  haul  her  off  to  get  round  the  point,  doubtless  referring 
to  his  previous  statement  that  he  had  kept  her  off  her  course  to 
ease  her  in  the  sea.  She  was  then  sailing  northwest,  and  her 
course  up  to  the  straits  would  have  been,  as  the  witnesses 
*8ay,  either  west-northwest,  or  northwest  by  west  half  [  *30  ] 
west,  and  there  is  no  difference  of  opinion  among  them  that 
the  course  was  direct  and  the  wind  was  a  fair  wind  for  steamers ;  and 
one  witness  says  that  in  a  conversation  with  the  mate,  while  he  was  at 
Presque  Isle,  ho  heard  him  say  that  they  need  not  have  entered  the 
harbor.  •  All  or  nearly  all  the  witnesses  agree  that  there  is  no  diffi- 
culty in  entering  that  harbor  in  the  daytime,  and  that  the  anchorage, 
though  rather  limited  in  space,  is  safe  and  quite  good  just  north- 
westerly of  the  end  of  the  pier  and  out  towards  the  light-house,  and 
that  the  harbor  affords  a  good  shelter  to  vessels  in  a  storm,  except 
when  the  wind  is  blowing  from  a  northeasterly  direction  or  east- 
northeast,  and  then  that  its  course  is  directly  into  the  harbor,  which 
i'iict  must  have  been  well  known  to  the  master  and  mate  at  the  time 
they  decided  to  make  the  attempt.  Many  of  the  witnesses  say  that 
it  is  more  difficult  to  go  in  during  the  night,  and  several  testify 
[)ositively  that  it  is  dangerous,  and  some  of  the  more  experienced 
navigators  say  they  would  not  risk  the  attempt  in  a  dark  night. 
One  witness,  the  master  of  the  Plymouth,  called  by  the  respondents, 
testified  that  the  steamer  did  not  come  right  in ;  that  she  broached 
to  so  near  the  mouth  of  the  harbor^  that  she  was  detained  at  least  a 
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quarter  of  an  hour.  She,  however,  succeeded  in  entering  the  har- 
bor, and  cast  her  anchor  as  before  stated.  .  Four  experienced  Davi- 
gators  testify  to  the  effect  that  she  should  have  kept  on  her  course; 
that  it  was  not  proper  to  enter  the  harbor.  On  the  other  side,  one 
witness  says,  that  whether  it  was  good  seamanship  or  not  would 
depend  upon  the  position  of  the  vessel ;  and  that  if  she  was  near  in, 
he  thinks  it  was  prudent,  and  that  he  should  have  entered.  Another 
says  that  if  he  had  considered  either  vessel  or  cargo  in  danger,  he 
should  have  gone  in  by  all  means;  and  the  mate  says  that  they 
concluded  that  it  was  better  to  go  in.  One  witness,  called  by  the 
libelants,  says  he  heard  the  mate  say,  after  the  disaster,  that  it  was 
unnecessary. 

These  are  the  principal  facts  bearing  upon  the  question,  whether 
the  master  exercised  a  sound  judgment  and  discretion  in  entering 
the  harbor.  Most  of  the  facts  in  evidence  respecting  the 
[  *  31  ]  acts  of  the  master  after  he  entered  the  harbor,  as  they  *  ap- 
pear to  the  court,  have  already  been  stated,  and  need  not 
be  repeated.  Experts  were  called  and  examined  upon  the  question 
whether  the  master  evinced  proper  skill  and  judgment  in  the  at- 
tempt he  made  to  anchor,  and  on  that  point  three  or  four  witnesses, 
who  are  experienced  navigators,  were  called  and  examined  by  the 
libelants.  They  testify  to  the  effect  that  a  master  of  a  steamer  about 
to  enter  a  harbor  under  the  circumstances  of  this  case  ought  to  have 
both  anchors  ready,  so  that  if  one  will  not  hold  the  vessel,  he  can 
cast  the  other ;  and  they  express  the  opinion  that  such  precautionary 
steps  are  no  more  than  ordinary  prudence;  and  one  of  them  says 
that  it  is  customary  to  let  go  the  small  anchor  first,  and  if  that  will 
not  hold,  then  to  let  go  the  large  anchor.  On  the  other  side,  the 
mate  of  the  steamer  testifies  that  they  had  not  time  to  let  go  the 
small  anchor ;  and  another  witness  expresses  the  opinion,  that  if 
the  large  anchor  and  the  engine  would  not  hold,  then  there  was 
nothing  that  could  be  done;  and  the  master  of  the  Plymouth  says 
that  he  knows  of  nothing  else  that  could  have  been  done,  except  to 
cast  the  anchor. 

Numerous  witnesses  were  examined  on  the  question  whether  it 
was  practicable  to  have  removed  the  goods  and  stored  them ;  and 
whether,  if  it  had  been  done,  it  would  have  afforded  any  better 
protection  to  the  goods.  On  this  point  the  testimony  of  the  wit- 
nesses is  very  conflicting.  All  that  can  be  done  is  to  state  the 
principal  facts,  as  they  appear  to  the  court. 

Nineteen  men  were  residing  at  Presque  Isle  at  the  time  of  the  dis- 
aster, mostly  temporary  residents,  in  the  employment  of  Frederick 
Barnham,  a  witness  for  the  respondents.     There  were  four  dwell- 
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ing-houses  there  in  which  people  lived,  and  two  unoccupied,  and 
there  were  two  barns  and  a  vacant  shop ;  all  or  nearly  all  the 
dwellings  were  built  of  logs,  and  were  rudely  finished.  Three  of 
those  dwellings  were  within  a  half  mile  of  the  place  where  the 
steamer  lay,  which  was  within  a  quarter  of  a  mile  of  a  road  ex- 
tending round  on  the  beach  from  the  pier,  where  the  Plymouth 
lay,  with  her  oflScers  and  crew  on  board.  Several  days  previously, 
the  steamer  Grand  Turk  had  been  wrecked,  twelve  miles  diistant 
from  Presque  Isle,  and  her  officers  and  crew  were  there, 
consisting  in  all  of  *  eight  or  nine  men.  There  was  a  [  *32  ] 
large  scow  in  the  harbor,  in  good  order,  anchored  near 
the  pier,  and  not  in  use,  which  several  witnesses  testify  might  have 
been  obtained  to  lighten  the  steamer;  and  one  witness  testifies 
that  the  same  scow  was  used  by  the  mate  in  the  spring  following 
to  carry  the  goods  from  the  steamer  to  the  dock,  before  she  was 
taken  off  by  the  tug.  Nine  pumps,  such  as  are  used  on  board  ves- 
sels, and  brought  up  to  use  on  the  other  disabled  steamer,  were 
lying  on  the  beach,  within  a  half  mile.  All  the  witnesses  agree 
that  the  master  of  the  Niagara  never  applied  to  any  one  of  them 
for  any  assistance^  either  in  respect  to  the  goods  or  the  steamer ; 
and  the  mate  admits  that  they  had  made  up  their  minds  to  leave, 
the  evening  of  the  day  after  the  disaster.  Some  of  the  witnesses 
offered  assistance,  and  it  was  declined.  Courtwright  testifies  that 
he  heard  a  conversation  between  the  master  and  the  mate,  in  pres- 
ence of  fifteen  or  twenty  persons,  in  reference  to  taking  out  the 
cargo  of  the  steamer.  The  mate  said  to  the  master  that  they  could 
get  the  goods  out  of  the  steamer,  and  get  her  alongside  of  the 
dock ;  to  which  the  master  replied,  that  it  was  too  late  in  the  sea- 
son to  do  anything  with  her ;  that  he  was  bound  to  go  home;  that 
he  would  not  stop  there  for  the  steamer  and  all  that  was  in  her. 
Other  declarations  of  the  master,  equally  expressive  of  his  determ- 
ination to  return  home,  are  also  in  evidence;  and  being  a  part  of 
the  res  gestce^  are  clearly  admissible  to  explain  the  motives  of  the 
master,  in  connection  with  his  acts.  Many  witnesses  on  the  side 
of  the  respondents  express  the  opinion  that  the  goods  could  not 
have  been  removed ;  and  an  equal  or  greater  number  called  by  the 
libelants  express  a  contrary  opinion,  and  suggest  various  modes 
by  which  it  might  have  been  accomplished  in  a  very  short  time. 
Such  opinions,  however,  cannot  have  much  weight  in  determining 
the  question.  One  important  fact  is  clearly  proved,  namely,  that 
the  ice  went  out  of  the  harbor  the  night  before  the  Plymouth  left, 
and  it  was  mild  weather  after  that,  for  the  most  part,  till  near  the 
middle  of  January,  1855. 
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Our  conclusions  upon  these  several  questions  may  be  briefly 
stated.  In  respect  to  the  one  first  presented,  it  is  proper  to  re- 
mark that  it  depends  upon  the  proof  whether  the  act  of 
[  *  33  ]  the  *  master,  in  seeking  shelter  in  the  harbor,  was  reason- 
ably necessary;  and  if  it  was,  then  he  is  not  in  fault  on 
that  account.  None  of  the  circumstances  exhibit  such  clear  and 
decisive  indications  as  would  justify  the  conclusion  that  he  did  not 
think  at  the  time  that  it  was  the  most  expedient  course  to  be  pur- 
sued. That  he  was  without  much  experience  as  a  master  of  a 
steamer  of  this  description,  does  not  seem  to  be  denied;  and  it  is 
equally  clear  that  he  had  a  strong  preference  for  a  sailing  vessel, 
as  is  made  evident  by  his  own  remarks,  as  well  as  in  another  fact 
proved  in  the  case,  that  he  has  resumed  his  more  favorite  employ- 
ment upon  the  water,  for  which,  perhaps,  he  is  better  qualified  than 
for  the  one  in  which  he  was  then  engaged.  He  says,  in  effect,  that 
he  found  it  would  be  dangerous  to  proceed  on  the  voyage,  and  the 
mate  says  they  concluded  that  it  would  be  better  to  go  into  Presque 
Isle;  and  on  their  own  opinions  thus  expressed,  and  the  proofs  as 
to  the  violence  of  the  storm,  his  vindication  mainly  rests.  Strong 
doubts  are  entertained  whether  he  acted  wisely  in  departing  from 
the  course  of  the  voyage,  and  yet  the  evidence  is  not  so  full  and 
clear  in  the  case  as  to  induce  the  court  to  place  the  decision  upon 
that  ground.  Whatever  dangers  there  were  in  entering  the  har- 
bor, he  succeeded  in  surmounting,  and  he  cannot  be  held  responsi- 
ble for  any  accident  which  did  not  happen.  Masters  have  a  right, 
and  oftentimes  it  is  their  duty,  to  seek  shelter  from  a  storm  ;  and  the 
fact  that  it  would  have  been  better  to  have  kept  on  the  course,  may 
be  more  apparent  now  than  it  could  have  been  to  any  one  at  the  time. 
Something  must  be  deferred  to  the  judgment  and  discretion  of  the 
master  on  such  occasions,  so  that  although  the  circumstances  tend 
strongly  to  prove  that  he  misjudged,  or  was  wanting  in  that  fear- 
less, prudent  energy  which  he  ought  to  have  displayed,  still  they 
are  not  of  that  decisive  character  which  incline  the  court  to  make 
the  decision  turn  upon  that  ground ;  and  the  same  remarks  also 
apply  to  his  acts,  and  endeavors  to  anchor  the  steamer  after  he 
entered  the  harbor.  Knowing,  as  he  did,  that  the  wind  was  blow- 
ing directly  into  the-  harbor,  it  is  difiicult  to  see  why  it  was  that 
he  brought  the  steamer  round  to  the  position  in  the  wind, 
[  *34  ]  so  as  to  expose  her  to  the  danger  which  finally  *  overcame 
his  efforts  to  accom[)li8h  the  purpose  for  which  he  says  he 
sought  the  harbor.  He  knew  the  course  of  the  wind  and  the  diffi- 
culties of  the  undertaking  before  he  entered,  and  ought  to  have 
been  prepared  to  encounter  them  with  the  best  precautions  in  his 
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power  to  make.  When  he  found  that  the  anchor  dragged,  a  great 
majority  of  the  witnesses  say  he  ought  to  have  let  go  the  other. 
His  own  description  of  what  took  place  on  the  deck  of  the  steamer 
after  she  entered  the  harbor,  as  well  as  that  given  by  the  mate, 
evinces  an  indecision  and  want  of  energy  quite  unsuited  to  the 
emergency  in  which  he  was  placed,  and  tends  strongly  to  show 
that  he  was  wanting  in  the  proper  qualities  of  a  skillful  and  well- 
instructed  master.  These  considerations  create  strong  doubts  in 
the  mind  of  the  court,  whether  the  respondents  are  faultless  in  this 
particular,  and  yet  the  court  is  disinclined  to  place  the  decision  en- 
tirely on  that  ground,  as  several  witnesses,  of  some  nautical  skill, 
have  testified  that  they  are  unable  to  see  that  anything  more  could 
have  been  done. 

On  the  remaining  ground  of  complaints  against  the  master,  we 
are  all  of  the  opinion  that  he  was  guilty  of  gross  negligence.  His 
steamer  lay  within  ten  or  fifteen  rods  of  the  beach,  and  within  a 
little  more  than  a  half  mile  of  the  settlement,  the  number  of  whose 
residents  was  temporarily  augmented  by  the  presence  of  the  officers 
and  crew  of  the  steamer  Plymouth  and  those  of  the  Grand  Turk ; 
and  yet  all  he  did,  so  far  as  appears,  to  secure  or  recover  the  large 
amount  of  property  he  had  on  board,  was  to  go  on  shore,  consult 
with  one  or  more  of  the  residents,  advise  with  the  master  of  the 
Plymouth,  and  then  came  to  the  conclusion  that  nothing  could  be 
done,  and  that  it  was  best  to  leave  the  goods  on  board,  under  the 
charge  of  three  of  his  crew.  He  remained^  however,  for  two  or 
three  days,  until  the  storm  had  subsided  and  the  weather  had 
moderated ;  and  after  two  other  steamers  had  arrived  in  the  har- 
bor, he  took  passage  on  the  Plymouth,  and  returned  home,  with- 
out having  made  any  eflfort  himself,  or  requested  the  aid  of  others, 
either  to  get  off"  the  steamer,  or  to  remove  and  store  the  goods. 
We  are  satisfied  from  the  evidence  that  the  goods  might  have  been 
removed  between  the  time  he  left  and  the  middle  of  Janu- 
ary, *and  we  are  not  satisfied  that  it  could  not  have  been  [  *35  ] 
done  or  successfully  commenced  during  the  time  he  re- 
mained in  Presque  Isle.  A  removal  of  a  part  would  have  enabled 
him  to  protect  the  residue  on  board ;  and  there  is  no  sufficient 
ground  from  the  evidence  to  conclude  that  he  would  have  encount- 
ered any  serious  difficulty  in  finding  places  enough  for  storing  to 
have  enabled  him  to  remove  from  the  steamer  all  of  that  class  of 
goods  exposed  to  damage,  and  store  them  on  shore.  At  that  time 
the  goods  had  not  received  any  considerable  injury,  and  most  of 
them,  in  all  probability,  none  whatever.  Prompt  attention  would 
have  saved  the  property  and  protected  the  shipper  from  loss.     It 
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must  not  be  understood  that  a  master  can  abandon  his  ship  and 
cargo  upon  any  such  grounds  as  are  proved  by  the  evidence  in  this 
case,  or,  indeed,  upon  any  other,  so  far  as  the  goods  are  concerned, 
when  it  is  practicable  for  human  exertions,  skill,  and  prudence,  to 
save  them  from  the  impending  peril. 

This  view  of  the  evidence  renders  it  unnecessary  to  consider  the 
other  grounds  of  defense  set  up  by  the  respondents. 

The  decrees,  therefore,  of  the  district  court  in  the  respective  cases 
are  affirmed  with  costs,  in  each  case  for  the  libelants. 


-aih  35    Thb  Union  Insurance  Coicpant,  Plaintiffs  in  Error,  t;.  John  B. 
if  m  HoGB. 

21  H.  36. 
IzrsusANOE. 

1.  Under  the  general  insurance  act  of  the  State  of  New  York  of  April  10, 1849,  a  mntoal 
insarance  company  could,  in  its  articles  of  incorporation,  provide  for  insurance  by 
premiums  paid  in  advance,  and  the  policy  would  be  valid. 

2.  The  practical  construction  of  the  act  by  the  attorney  general  of  the  State  and  other 
officers  required  to  act  under  it,  though  not  conclusive,  should  have  weight  where  the 
interpretation  is  doubtful. 

This  is  a  writ  of  error  to  the  circuit  court  for  the  northern  district 
of  New  York.     The  case  is  sufficiently  stated  in  the  opinion. 

Mr,  Van  Der  Lyn^  for  plaintiff  in  error. 

Mr,  Mygatty  for  defendant. 

[  *  60  ]  *  Mr.  Justice  Nelson  delivered  the  opinion  of  the  court. 
This  is  a  writ  of  error  to  the  circuit  court  of  the  United 
States  for  the  northern  district  of  New  York. 

The  suit  was  brought  against  the  defendants  on  a  policy  of  in- 
surance against  fire,  in  the  sum  of  $2,500,  upon  a  paper  mill, 
machinery,  and  stock,  of  one  R.  K.  Kounsler,  of  the  State  of  Vir- 
ginia, the  property  situate  in  that  Stiite.  The  defendants  are  in- 
corporated under  the  laws  of  the  State  of  New  York,  and  the  place 
of  business  at  the  village  of  Fort  Plain,  an  interior  town  of  that 
State.  The  policy  and  all  interest  under  the  same  have  been  duly 
assigned  to  the  plaintiff. 

There  is  no  question  in  the  case  upon  the  loss,  or  upon  the  pre- 
liminary proofs ;  the  defense  being  placed  exclusively  upon  a  defect 
of  authority  in  the  defendants  to  issue  the  policy.  The  act  of  the 
legislature  of  New  York,  passed  April  10,  1849,  under  which  they 
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were  incorporated,  provided,  section  1,  that  any  number  of  persons, 
not  less  than  thirteen,  might  associate  and  form  an  incor- 
porated company,  among  other  things  to  *  make  insurance  [  *  61  ] 
on  dwellings,  houses,  &c,,  against  loss  or  damage  by  fire; 
section  3,  that  these  persons  should  file  in  the  oflSce  of  the  secretary 
of  the  State  a  declaration  signed  by  them,  expressing  their  intention 
to  form  a  company  for  transacting  the  business  of  insurance,  which 
declaration  should  comprise  a  copy  of  the  charter  proposed  to  be 
adopted  by  them,  and  retjuiring  notice  of  their  intention  to  be  pub- 
lislied  in  a  newspaper  a  given  number  of  weeks.  Section  4  provides 
ihr  opening  books  of  subscription  to  the  capital  stock,  and  that  in 
case  the  business  of  the  company  Vas  to  be  conducted  on  the  plan 
of  mutual  insurance,  then  to  open  books  to  receive  propositions  and 
enter  into  agreements  in  the  manner  afterwards  specified;  which 
in  substance  is,  that  the  company  shall  not  commence  business 
until  agreements  shall  have  been  entered  into  for  insurance,  the 
|)remiums  on  which  shall  amount  to  one  hundred  thousand  dollars, 
and  notes  have  been  received  in  advance  for  the  premiums  on  such 
risks,  payable  at  the  end  of  or  within  twelve  months  from  date, 
which  notes  shall  be  considered  a  part  of  the  capital  stock,  and 
shall  be  deemed  valid,  negotiable,  and  collectable,  for  the  purpose 
of  paying  losses  or  otherwise.  Section  11,  that  the  charter  of  the 
company  should  be  examined  by  the  attorney  general  of  the  State, 
and  if  found  in  accordance  with  the  requirements  of  the  act,  and 
not  inconsistent  with  the  constitution  or  laws  of  the  State,  he  should 
certify  the  same  to  the  comptroller  of  the  State;  and  thereupon  the 
comptroller  should  institute  an  examination  to  ascertain  if  the  com- 
pany had  received,  and  had  in  its  actual  possession,  the  capital, 
premiums,  &c.,  to  the  full  extent  required  by  the  act;  and  upon  a 
certificate  to  this  effect  by  the  comptroller,  filed  in  the  ofiice  of  the 
secretary  of  state,  this  officer  should  furnish  the  company  with  a 
certified  copy  of  the  charter  and  certificates,  which,  upon  being 
filed  in  the  office  of  the  clerk  of  the  county  in  which  the  company 
is  located,  shall  be  its  authority  to  commence  ^business  and  issue 
policies. 

By  section  10  it  is  made  the  duty  of  the  corporators  to  declare 
in  the  charter  the  mode  and  manner  in  which  the  corporate  pow- 
ers conferred  by  the  general  act  are  to  be  exercised ;  and  by  sec- 
tion 12  the  corporators,  trustees,  or  directors,  as  the  case 
*  may  be,  shall  have  power  to  make  such  by-laws,  not  [  *  62  ] 
inconsistent  with  the  constitution  or  laws  of  the  State,  as 
may  be  deemed  necessary  for  the  government  of  its  officers  and  the 
conduct  of  its  aflfairs. 
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By  the  fifth  section  of  the  charter  formed  under  this  general  act, 
it  is  provided  that  the  rights,  powers,  &c.,  conferred  by  law  on  the 
company,  shall  be  vested  in  and  exercised  by  a  board  of  directors, 
to  consist  of  thirteen  persons,  to  be  elected  by  persons  holding  the 
policies  of  insurance  in  the  company  or  their  proxies,  and  one  vote 
shall  be  allowed  on  every  one  hundred  dollars  insured.  The  eighth 
section  of  the  charter  provides  that  the  rates  of  insurance  shall  be 
fixed  and  regulated  by  the  company ;  and  premium  notes  therefor 
shall  be  received  from  the  insured,  and  shall  be  paid  at  such  time 
or  times  and  in  such  sum  or  sums  as  the  company  shall  from  time 
to  time  require;  and  any  person  applying  for  insurance,  so  elect- 
ing, may  pay  a  cash  premium^  in  addition  to  a  premium  note,  or  a 
definite  sum  in  money,  to  be  fixed  by  the  company,  in  full  of  said 
insurance,  and  in  lieu  of  a  premium  note. 

The  policy  in  question  was  issued  on  the  payment  of  a  cash  pre- 
mium, under  this  eighth  section  of  the  charter,  the  insured  paying 
a  gross  sum  of  fifty-six  dollars  and  twenty-five  cents  for  the  insur- 
ance of  his  paper  mill  and  stock  to  the  amount  of  $2,600  for  one 
year. 

The  ground  taken  in  the  defense  is,  that,  according  to  the  gene- 
ral act  under  which  the  defendants  were  organized,  they  were  em- 
powered to  make  contracts  and  issue  policies  of  insurance  to  such 
persons  only  as  became  members  of  the  company  by  giving  pre- 
mium notes  ;  and  that  the  eighth  section  of  the  charter,  providing 
for  the  payment  of  the  premium  in  cash,  was  without  authority, 
and  the  policy  therefore  void. 

It  is  stated  in  the  plea  upon  which  the  question  in  the  case  is 
raised,  that  from  the  time  the  company  began  business  (August, 
1850)  till  Jnne,  1853,  when  it  became  insolvent,  over  two  thousand 
policies  were  issued,  founded  upon  premium  notes,  and  over  two 
thousand  five  hundred  founded  upon  cash  premiums;  and  that  the 
amount  of  forty-three  thousand  dollars  was  received  by  the  company 

for  policies  issued  upon  cash  premiums. 
[  *  63  ]  *The  general  act,  conferring  the  power  upon  companies 
organized  under  it  to  make  contracts  of  insurance  against 
fire  and  issue  policies,  provides  for  a  certain  amount  of  capital, 
($100,000.)  secured  by  premium  notes  upon  engagements  of  in- 
surance entered  into  by  the  companies,  as  a  condition  to  the  right 
of  commencing  the  business  of  insurance.  This  capital,  thus  ob- 
tained, is  essential  to  a  complete  organization  under  the  act;  for, 
without  it,  the  corporation  is  forbidden  to  enter  upon  the  business 
of  insurance. 

These  preliminary  engagements  and  the  giving  of  premium  notes 
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were  designed  as  an  immediate  security  to  persons  who,  confiding 
in  the  responsibility  of  the  company,  should  make  application  for 
insurance  on  its  going  into  operation. 

The  notes  thus  constituting  capital  are  to  he  made  payable  at  or 
within  a  year  from  their  date;  they  may  be  made  payable,  there- 
fore, within  the  terms  of  the  act,  on  demand,  or  at  any  short 
period  ;  and  they  are  made  negotiable  and  collectable  for  the  pay- 
ment of  any  losses  which  may  accrue  in  the  business  of  insurance 
or  otherwise.  And  it  has  been  held  in  the  court  of  appeals,  in 
New  York,  that  they  are  collectable  by  the  company,  irrespective 
of  losses,  or  assessments  to  pay  losses.  (16  New  York  E.  310; 
2  Smith  E.) 

Now,  although  the  general  act  provides  for  premium  notes  upon 
these  preliminary  engagements  of  insurance  to  be  consummated  on 
the  organization  of  the  company,  and  with  a  view  to  capital  ui^on 
which  to  begin  the  business  of  insurance,  there  is  no  provision  to 
be  found  in  it  prescribing  the  mode  or  manner  in  which  premiums 
shall  be  paid  or  secured  after  the  company  has  become  organized 
and  commenced  operations.  That  seems  to  have  been  left  to  be 
regulated  in  the  charter  formed  under  the  act. 

The  provision  prescribing  the  giving  of  notes  in  advance  for  pre- 
miums, with  a  view  to  create  capital,  has  no  necessary  relation  to 
the  subject  of  premiums  to  be  received  by  the  company  after  its 
organization,  and  in  the  course  of  conducting  its  ordinary  business. 
The  act  had  in  view  a  different  object  in  requiring  the  giving  these 
notes,  and  provided  specially  for  their  disposition  and  use 
with  reference  thereto.  They  *  are  made  a  part  of  the  [  *  64  ] 
capital  stock  of  the  company,  and  negotiable  and  collect- 
able for  the  payment  of  losses  or  otherwise,  and,  as  we  have  seen, 
collectable  as  such  capital,  irrespective  of  loss  or  assessment  for 
losses ;  and  as  they  may  be  made  payable  on  demand,  or  at  a  short 
day,  are  convertible  into  money,  according  to  the  decision  in  the 
court  of  appeals  of  New  York,  immediately  on  the  company's 
becoming  organized  and  ready  for  business. 

Even  if  this  provision  could  be  regarded  as  bearing  upon  the 
subject  of  premiums  after  the  organization  of  the  company,  it 
would  furnish  but  feeble  support  to  the  argument  against  cash 
premiums,  the  difference  being  simply  between  cash  and  a  note 
payable  and  collectable  immediately.  According  to  the  act,  and 
construction  given  to  it  in  the  case  referred  to,  these  notes  have  no 
necessary  existence  after  the  organization  of  the  company.  They 
may  then  be  converted  into  money.  They  seem  to  have  been 
made  necessary  under  this  system  of  insurance  while  the  company 
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was  in  the  process  of  organization,  by  way  of  furnishing  the 
incipient  amount  of  capital  required  by  the  act. 

It  is  argued,  however,  that  the  company  in  question  is  a  mutual 
insurance  company,  as  declared  by  the  act ;  that,  according  to  this 
system,  the  insured  must  be  a  member  of  it,  and  that  a  person  in- 
sured upon  a  cash  premium,  without  any  further  liability,  cannot 
be  a  member.  This  argument  is  not  well  founded,  either  upon 
principle  or  authority.  Admitting  that  the  insured  must  be  a 
member  of  the  company,  he  is  made  so  by  the  payment  of  the  cash 
premium.  The  theory  of  a  mutual  insurance  company  is,  that  the 
premiums  paid  by  each  member  for  the  insurance  of  his  property 
constitute  a  common  fund,  devoted  to  the  payment  of  any  losses 
that  may  occur.  Now,  the  cash  premium  may  as  well  represent 
the  insured  in  the  common  fund  as  the  premium  note;  and  this 
class  of  companies  has  been  so  long  engaged  in  the  business  of  in- 
surance, it  may  well  be  that  they  can  determine,  with  sufficient 
certainty  for  all  practical  purposes,  the  just  diflference  in  the  rat€S 
of  premium  between  cash  and  notes.  These  mutual  companies, 
possessing  the  authority  contained  in  the  eighth  section 
[  *  65  ]  *  of  this  charter,  namely,  to  take  cash  premiums  or  pre- 
mium notes,  are,  at  the  present  day,  in  operation  in  sev- 
eral of  the  States,  and  it  has  never  been  supposed  that  the  mutual 
principle  has  been  thereby  abrogated.     (3^  Ohio  E.  348,  N.  S.) 

It  has  also  been  argued,  that  inasmuch  as  the  defendants  have 
been  organized  upon  the  principle  of  a  mutual  insurance  company, 
its  business  must  be  conducted,  as  it  respects  the  premiums  to  be 
received,  according  to  the  plan  of  mutual  companies  previously 
chartered  in  the  State  of  New  York.  If  the  previous  companies 
were  required  by  their  charters  to  receive  premium  notes,  and  not 
cash,  then  this  requirement  distinguishes  them  from  the  one  before 
us.  If  their  charters  contained  no  such  provision,  then  they  were 
left,  like  the  present  one,  to  regulate  the  mode  of  payment  at  dis- 
cretion. Besides,  mutual  companies  upon  both  plans  had  been 
chartered  by  the  legislature  of  New  York  previous  to  the  act  of 
1849,  and  hence  no  inference  can  be  drawn,  as  it  respects  the  char- 
ters of  previous  companies,  from  the  unexpressed  intent  of  the 
legislature  in  this  act,  if  otherwise  admissible. 

The  true  answer,  however,  to  this  argument,  we  think,  is,  that  in 
the  absence  of  any  reference  to  previous  charters,  by  which  the  pro- 
visions of  the  same  might  have  been  incorporated  in  the  present  one, 
the  court  must  look  to  the  law  itself  for  the  purpose  of  expounding 
its  provisions  and  ascertaining  the  intent  of  the  legislature. 

The  general  act  prescribed  the  outlines  of  the  system,  and  all  the 
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conditions  and  guards  that  were  deenned  essential  to  the  security  of 
persons  applying  for  insurance,  leaving  the  details  and  interior 
regulations  to  be  arranged  and  determined  by  the  company  in  their 
charter.  Large  powers  were  conferred,  in  general  terms,  as  in  the 
10th  section,  '*to  declare  in  the  charters"  '*the  mode  and  manner 
in  which  the  corporate  powers  given  under  and  by  virtue  of  this  act 
are  to  be  exercised ;"  and  again,  in  the  12th  section,  the  company 
*' shall  have  power  to  make  such  by-laws  "  *'  as  may  be  deemed  nec- 
essary for  the  government  of  its  officers  and  conduct  of  its  affairs." 
And,  besides  these  general  powers,  inasmuch  as  the  com- 
pany *i8  incorporated  for  the  express  purpose  of  insurance  [  *66  ] 
of  property  against  fire,  in  the  absence  of  any  prescribed 
mode  of  payment  of  premiums,  the  power  to  prescribe  it  by  the 
company  is  necessarily  implied;  otherwise,  the  object  for  which  it 
was  created  would  be  defeated. 

This  question  has  been  indirectly  before  several  of  the  courts  of 
New  York,  and  in  all  of  them,  so  far  as  any  opinion  has  been  ex- 
pressed, as  I  understand,  it  has  been  in  favor  of  the  validity  of 
these  policies. 

The  practical  construction  of  this  act  of  1849  by  the  public  officers 
of  the  State,  including  the  attorney  general,  who  were  required  to 
supervise  the  preliminary  steps  made  necessary  to  the  organization 
of  the  company,  and  to  certify  that  it  had  conformed  to  the  provi- 
sions of  the  act,  and  the  latter  officers  especially,  that  the  charter 
was  in  accordance  with  it,  is  deserving  of  consideration.  Under 
the  construction  thus  given,  numerous  companies  have  been  organ- 
ized with  charters  like  the  present,  providing  for  cash  premiums, 
or  premium  notes,  at  the  election  of  the  insured,  and  an  extensive 
business  of  insurance  carried  on  in  New  York  and  several  of  the 
sister  States ;  and,  although  this  practical  construction  cannot  be 
admitted  as  controlling,  it  is  not  to  be  overlooked,  and  perhaps 
should  be  regarded  as  decisive  in  a  case  of  doubt,  or  where  the 
error  is  not  plain. 

The  judgment  of  the  court  below  is  affirmed. 

Mr.  Justice  Daniel  dissents,  on  ground  of  want  of  jurisdiction. 

Vol.  ii— 43 
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Thomas  Leggett  and  others,  Appellants,  v.  Benjamin  G.  Humph- 

KEYS. 

21  H.  66. 

SuBETY — Official  Bond. 

1.  Where  a  sarety  in  an  official  bond  has  paid,  under  judgments  rendered  on  it,  the 
amount  of  the  penalty,  he  is  responsible  for  no  more. 

2.  Where,  pending  an  appeal  from  a  judgment  in  his  favor  on  such  bond  in  one  court, 
he  is  sued  in  another  court,  and  compelled  to  pay  the  full  penalty  of  the  bond,  this 
payment  is  a  good  defense  to  the  first  action,  where  the  judgment  is  reversed  and 
sent  back  for  a  new  trial. 

3.  If  he  has  used  due  diligence  to  avail  himself  by  plea  of  this  defense,  and  failed,  he 
can  come  into  equity  for  relief,  and  the  judgment  will  be  enjoined. 

4.  The  fact  that  the  principal  in  the  bond  had  placed  in  his  hands  means  sufficient  to 
indemnify  him  for  the  payment  so  made,  does  not  interfere  with  his  right  to  equitable 
relief  under  the  circumstances. 

This  is  an  appeal  from  the  circuit  court  of  the  United  States  for 
the  southern  district  of  Mississippi.  The  case  has  heen  before  this 
court  twice  before,  and  is  reported  in  2  Howard,  28 ;  15  Curtis, 
16;  and  9  How.  297;  18  Curtis,  151. 

The  case  as  here  now  before  the  court  is  stated  in  the  opinion. 

Mr.  Bradley  and  Mr.  JohnsoUy  for  appellants. 

Mr.  Carlisle  and  Mr.  Badger,  for  defendant. 

[  *  69  ]  *Mr.  Justice  Daniel  delivered  the  opinion  of  the  court. 
The  controversy  between  these  parties,  although  in  its 
progress  it  has  been  much  complicated  and  involved,  yet,  as  to  the 
principle  by  which  its  true  character  is  defined,  and  by  which  its 
decision  should  be  controlled,  is  simple  enough.  That  principle  is 
the  extent  of  the  pecuniary  responsibility  sustained  by  the  surety 
in  an  official  bond  for  the  conduct  of  his  principal. 

To  a  correct  comprehension  of  the  position  of  the  parties  to  this 
cause,  some  length  of  detail  as  to  the  facts  and  pleadings  it  con- 
tains, is  necessary. 

The  appellee,  together  with  one  Grissom,  having  in  the  year 
18SY,  bound  himself  in  the  penalty  of  $15,000,  as  surety  to  the 
official  bond  of  Bichard  J.  Bland,  sherifi'  of  Claiborne  county,  in 
the  State  of  Mississippi,  a  suit  was  instituted  in  the  name  of  the 
governor  of  the  State  upon  that  bond,  for  the  use  of  the  appellants, 
in  the  circuit  court  of  the  United  States  for  the  southern  district  of 
Mississippi,  charging  a  breach  of  the  condition  of  that  bond  by 
Bland,  in  having  released  from  jail  one  McNider,  against  whom  the 
appellants  had  recovered  a  judgment  in  the  circuit  court  aforesaid, 
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and  whom,  after  being  charged  in  execution  in  that  court, 
the  marshal  had  committed  *to  the  custody  of  Bland,  [  *  70  ] 
the  sheriff.  Under  certain  provisions  of  the  statutes  of 
Mississippi,  it  was  pleaded  in  defense  to  this  action,  that  McNider 
being  insolvent  and  unable  to  pay  his  prison  fees,  the  appellants, 
who  were  non-residents,  had  failed  to  pay  those  fees,  or,  as  required 
by  the  law  of  the  State,  to  give  security  for  their  payment,  or  to 
appoint  an  agent  within  the  county  on  whom  demand  for  the  prison 
fees  could  be  made ;  and  that  in  consequence  of  such  failure,  Mc- 
Nider had,  by  a  regular  judicial  order,  been  discharged  from  jail 
as  an  insolvent  debtor.  Upon  a  demurrer  to  the  plaintiff's  repli- 
cations to  these  pleas,  the  circuit  court  gave  judgment  with  costs  in 
favor  of  the  sheriff  and  the  appellee,  Humphreys,  the  suit  having 
been  previously  discontinued  as  to  the  other  surety,  Grrissom.  This 
judgment  was  upon  a  writ  of  error  reversed  by  this  court,  and  the 
cause  was  remanded  to  the  circuit  court  with  instructions  (Bland, 
the  sheriff,  pending  the  cause  here,  having  died)  to  enter  a  judg- 
ment against  the  appellee,  as  surety,  for  the  sum  of  $3,910.78, 
besides  the  costs.  (PiVZe  McNutt  v.  Bland  et  aL,  2  Howard,  28.) 
In  the  interval  between  the  emanation  of  the  writ  of  error  and  the 
reversal  of  the  judgment  of  the  circuit  court,  two  judgments  were, 
on  motion,  obtained  in  the  State  court  against  the  sheriff  and 
Humphreys  as  his  surety,  by  the  Planters'  Bank  of  Mississippi,  one 
for  the  sum  of  $12,325.22,  and  the  other  for  $2,674.75,  making  an 
aggregate  amount  exceeding  the  penalty  of  the  bond  in  which  the 
appellee  was  surety ;  and  the  property  of  that  surety  was  levied 
upon  and  sold  under  execution,  and  the  proceeds  applied  in  full 
satisfaction  of  the  amount  of  the  penalty.  Upon  the  receipt  in 
the  circuit  court  of  the  mandate  of  this  court,  the  appellee,  aa 
surety  as  aforesaid,  moved  the  circuit  court  for  leave  to  plead  puis 
darrein  continuance,  the  judgments,  levy,  and  satisfaction  above 
mentioned,  in  fulfillment  of  his  bond  and  of  his  liability  for  the 
sheriff;  but  the  circuit  court  refused  leave  to  plead  these  facts 
in  discharge  or  satisfaction  of  the  penalty,  and,  in  literal  obedience 
to  the  mandate  of  this  court,  rendered  judgment  against  the  ap- 
pellee, as  surety  for  the  sum  hereinbefore  mentioned.  The  appel- 
lee, Humphreys,  then  exhibited  his  bill  on  the  equity  side 
of  the  circuit  court,  alleging  the  aforegoing  *  facts,  and  [  *  71  ] 
averring,  moreover,  that  no  notice  or  process  of  any  kind 
had  ever  been  served  upon  him  in  the  suit  of  McNutt  v.  Bland  et  al,y 
but  that  the  return  of  the  officer  of  service  as  to  the  appellee  was 
absolutely  false.  Upon  these  allegations,  an  injunction  to  the 
judgment  at  law  was  granted  by  the  circuit  court^  but  subse- 
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quently,  upon  a  demurrer  to  the  bill  by  the  appellants,  the  injunc- 
tion was  dissolved  and  the  bill  dismissed.  From  this  decree  of  dis- 
mission an  appeal  was  taken  to  this  court,  who,  after  a  hearing, 
expressed  the  following  conclusions,  viz: 

*^  In  the  case  before  us,  the  surety  had  been  compelled  to  pay  the 
whole  amount  of  his  bond  by  process  from  the  State  courts  before 
the  present  defendants  obtained  their  judgment  against  him,  but 
after  the  institijtion  of  their  suit.  This  would  have  been  a  good 
defense  to  the  action,  if  pleaded  puis  darrein  continuance.  The 
complainant  tendered  his  plea  at  the  proper  time,  and  was  refused 
the  benefit  of  it,  not  because  it  was  adjudged  insufficient  as  a  de- 
fense, but  because  the  court  considered  they  had  no  discretion  to 
allow  it.  The  mandate  from  this  court  was  probably  made  without 
reference  to  the  possible  consequences  which  might  flow  from  it. 
At  all  events,  it  operated  unjustly  by  precluding  the  plaintiff  from 
an  opportunity  of  making  a  just  and  legal  defense  to  the  action. 
The  payment  was  made  whilst  the  cause  was  pending  here.  The 
part}^  was  guilty  of  no  lachesy  but  lost  the  benefit  of  his  defense  by 
an  accident  over  which  he  had  no  control.  He  is  therefore  in  the 
same  condition  as  if  the  defense  had  arisen  after  judgment,  which 
would  entitle  him  to  relief  by  audita  querela^  or  bill  in  equity.  We 
are  therefore  of  the  opinion  that  the  complainant  was  entitled  to 
the  relief  prayed  for  in  the  bill,  and  that  the  decree  of  the  court 
below  should  be  reversed." 

The  cause  was  thereupon  remanded  to  the  circuit  court  for  further 
proceedings  to  be  had  therein,  in  conformity  with  the  above  opinion. 
{Vide  9  How,  313, 314,  Humphreys  r.  Leggett  et  al,)  On  the  filing 
of  the  mandate  in  this  latter  case,  the  defendants  (the  present  ap- 
pellants) being  ruled  by  the  circuit  court  to  answer  the  bill  for  the 
injunction,  admit  by  their  answer  the  recovery  of  their 
[  *  ^72  ]  judgment  against  Humphreys  as  *  surety  for  Bland.  They 
acknowledge  their  belief  of  the  judgments  in  the  State 
court  against  the  sheriff  and  his  surety,  and  the  levy  under  those 
judgments,  and  the  return  of  satisfaction  upon  the  executions  by 
the  proper  officer,  but  allege  that  the  judgments  were  fraudulently 
suffered  in  order  to  defeat  the  appellants ;  that  no  money  was  paid 
under  the  pretended  sale,  and  that  the  property  was  retained  by 
Humphreys.  In  an  amended  answer,  filed  by  leave  of  the  court, 
the  appellants  alleged  that  Bland,  the  sheriff,  had  transferred 
the  judgments  in  the  State  court,  for  $10,524,  to  Humphreys,  who, 
under  that  assignment,  had  received  the  sum  of  $18,000 ;  that  be 
had  not  discharged  the  penalty  of  the  sheriff's  bond,  and  from 
various  sources  had  received  funds  exceeding  all  his  liabilities  aris- 
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ing  therefrom.'  Subsequently,  viz,  in  1851,  the  appellants,  by  a 
cross  bill  against  the  appellee,  charged  that  Bland,  to  indemnify 
the  appellee  as  surety  in  the  bond  of  1837,  had  assigned  certain 
debts  and  other  subjects  of  property,  real  and  personal,  to  an 
amount  more  than  equal  to  the  penalty  of  that  bond,  that  among 
these  subjects  were  the  fee  bills  due  to  Bland,  as  sheriff,  to  a 
large  amount,  and  also  the  judgments  set  forth  in  the  original  bill 
as  having  been  recovered  in  the  State  courts  ;  and  that  these  judg- 
ments had  been  discharged  by  Humphreys  by  notes  purchased  by 
him  at  the  depreciation  of  fifty  cents  in  the  dollar.  To  this  cross 
bill  a  demurrer  was  interposed  by  Humphreys,  but,  upon  being 
ruled  by  the  court  to  answer,  he  admitted  tliat  in  March,  1840, 
Bland  conveyed,  in  a  deed  of  that  date,  to  Volney  Stamps,  the  prop- 
erty mentioned  in  that  deed,  in  trust  to  indemnify  the  appellee  as 
surety  in  the  official  bond  of  Bland,  of  November,  1837,  and  to  in- 
demnify the  same  appellee  and  one  Flowers,  as  sureties  for  Bland  on 
his  official  bond  of  1839,  and  to  save  them  harmless  against  all  loss 
and  damage,  and  all  money  paid,  or  charge  or  expense  to  be  incurred, 
in  consequence  of  being  sureties  in  the  said  official  bonds.  He  ad- 
mits that  so  much  of  the  property  as  could  be  found  has  been  sold 
by  the  trustee,  and  that  from  the  proceeds  of  sale,  after  deducting  the 
expenses  of  sale,  respondent  has  received  three-fourths,  amounting 
to  $8,825,  and  the  said  Flowers  one-fourth,  amounting  to 
|1,275,  which  make  the  whole  amount  that  has  *  been  [  *  73  ] 
realized  from  the  trust  fund.  He  admits  that  in  1840, 
for  his  further  indemnity.  Bland  assigned  to  him  all  the  fees  then 
due  to  the  former  as  sheriff  of  Claiborne  county,  but  alleges  that 
from  this  source  there  has  been  received  an  aggregate  amount  of 
only  $3,288.17,  as  shown  by  the  statements  of  the  persons  employed 
in  the  collection  of  those  fees,  filed  as  exhibits  with  the  answer. 
The  respondent  further  admits,  that  after  the  recovery  by  the 
Planters'  Bank  of  the  $12,325.22  against  said  Bland  and  respond- 
ent, which  recovery  was  founded  on  an  original  judgment  of  the 
said  bank  against  P.  Hoopes,  J.  H.  Moore,  and  John  M.  Carpen- 
ter, the  said  Bland  claiming  to  be  the  owner  of  that  judgment, 
did  assign  all  his  rights  and  interests  therein  to  respondent,  for 
his  indemnity,  as  he  had  to  pay  the  penalty  of  the  bond. 

The  respondent  claims  the  benefit  of  that  judgment,  but  alleges 
that  he  has  collected  nothing  under  it  from  either  Hoopes  or  Moore, 
each  of  whom  became  insolvent  prior  to  1840,  and  still  continued 
insolvent.  That  the  judgment  of  the  Planters'  Bank  against  Camp- 
bell, Pierson,  and  Moore,  for  $3,702.66,  had  always  been  unproduc- 
tive and  worthless,  and  that  nothing  had  been  or  would  be  received 
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therefrom,  by  reason  of  the  insolvency  of  the  defendants  in  that 
judgment.  That  in  a  suit  pending  in  the  superior  court  of  chan- 
cery of  the  State  of  Mississippi,  upon  a  creditor's  bill,  the  respond- 
ent has  exhibited  the  former  judgment  of  the  Planters'  Bank  for 
$10,855.93,  as  a  claim  against  the  estate  of  H.  Carpenter  &  Co., 
and  the  commissioner  has  reported  it  as  a  valid  claim  for  that 
amount,  with  interest  thereon  from  November  Ist,  1840.  That 
this  report  having  been  excepted  to,  and  remaining  still  a  subject 
of  contest,  the  court  of  chancery  had  in  the  meantime,  out  of  the 
funds  of  the  estate,  ordered  the  payment  to  the  appellee  of  the 
amount  of  the  said  judgment  or  claim  for  $10,855.93  with  interest, 
amounting  in  the  whole  to  $18,852.75,  upon  his  entering  into  bond 
with  security  to  refund  that  amount  in  the  event  that  it  should  be 
disallowed  by  the  court.  With  this  answer  denying  his  having  been 
indemnified,  were  exhibited  as  parts  thereof,  the  deed  of  trust  from 

Bland,  the  amount  of  fees  collected  under  the  assignment 
[  *  T4  ]  from  Bland,  and  *  a  statement  of  the  account  between 

Bland  and  Humphreys.     With  the  original  bill  of  Hum- 
phreys were  exhibited,  also,  the  bonds  in  which  he  was  bound  as 
surety,  the  records  of  the  judgments  on  motion  against  the  sheriff 
and  Humphreys;  and  by  the  deposition  of  Maury,  the  attorney  for 
the  Planters'  Bank,  was  proved  the  satisfaction  of  those  judgments 
by  sales  of  the  property  of  Humphreys  under  execution.     At  the 
May  term  of  the  circuit  court,  in  the  year  1856,  this  cause  having 
been  submitted  to  the  court  upon  the  original  bill,  the  answer  and 
replication,  and  the  exhibits  and  proofs,  and  upon  the  cross  bill 
and  the  answer  thereto,  and  upon  the  exhibits  therewith,  the  fol- 
lowing decree  was  then  made:  *'It  is  ordered,  adjudged,  and  de- 
creed, that  the  injunction  heretofore  granted  in  this  cause  be  made 
perpetual^  and  that  the  defendants,  Leggett,  Smith,  and  Lawrence, 
and  their  agents  and  attorneys,  be  and  they  are  hereby  forever  en- 
joined and  restrained  from  taking  out  any  execution  upon  a  certain 
judgment  rendered  on  the  law  side  of  this  court,  on  the  14th  day  of 
May,  1845,  in  favor  of  Alexander  McNutt,  governor,  suing  for  the 
use  of  Leggett,  Smith,  and  Lawrence^  against  the  said  Humphreys, 
the  complainant,  for  the  sum  of  $6,355.33,  being  the  judgment 
mentioned  in  the  bill  of  complaint  in  this  cause,  and  that  they  be 
forever  enjoined  and  restrained  from  taking  or  adopting  any  step 
or  proceeding  to  enforce  the  payment  of  the  said  judgment  by  the 
complainant  Humphreys,  or  the  collection  thereof  out  of  his  es- 
tate.    And  it  is  further  adjudged  and  decreed,  that  the  said  com- 
plainant do  recover  of  the  said  defendants  his  costs  of  suit  to  be 
taxed."     This  decree  having  been  brought  by  appeal  before  the 
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court,  its  legality  and  justice  are  now  the  subjects  for  our  examina- 
tion. 

With  reference  to  the  defense  essayed  by  the  defendant  in  the 
suit  of  McNutt  V.  Bland,  after  the  filing  of  the  mandate  of  this 
court  in  that  cause,  the  opinion  of  this  court  in  the  case  of  Hum- 
phreys 17.  Leggett  et  al.  would  seem  to  be  conclusive,  both  as  to  the 
period  at  which  the  defense  was  proffered,  and  the  legitimacy  and 
suflSciency  of  the  defense,  if  substantiated  by  proof.  The  facts  ten- 
dered in  defense  coming  into  existence  after  the  issues 
previously  made  up,  were  not  on  that  *  account  less  es-  [  *  75  ] 
sentially  connected  with  the  character  of  the  controversy, 
nor  could  the  defendant  for  that  reason  have  been  justly  deprived 
of  their  influence  upon  that  controversy.  He  appears  to  have 
sought  to  avail  himself  of  the  earliest  and  only  opportunity  for  alleg- 
ing them  by  plea,  puis  darrein  continuance.  In  support  of  his  right 
80  to  plead,  it  would  be  adding  nothing  to  the  clearly-expressed 
opinion  of  this  court  in  the  9th  of  Howard,  to  refer  to  cases  collated 
in  elementary  treatises  on  pleading. 

In  judging  of  the  character  or  sufficiency  of  the  defense  alleged 
for  the  exemption  of  the  appellee,  there  should  be  taken  as  a  guide 
the  rule,  which  is  perhaps  without  an  exception,  that  sureties  are 
never  held  responsible  beyond  the  clear  and  absolute  terms  and 
meaning  of  their  undertakings.  Presumptions  or  equities  are  never 
allowed  to  enlarge  or  in  any  degree  to  change  their  legal  obliga- 
tions. This  rule  is  thus  forcibly  put  by  Chancellor  Kent  in  the  3d 
Commentaries,  p.  124,  where  he  says:  *^  When  the  contract  of  a 
guarantor  or  surety  is  duly  ascertained  and  understood  by  a  fair 
and  liberal  construction  of  the  instrument,  the  principle  is  well 
settled,  that  the  case  must  be  brought  strictly  within  the  terms  of 
the  guaranty,  and  the  liability  of  the  surety  cannot  be  extended  by 
implication."  It  will  be  seen  that,  to  a  certain  extent,  even  the 
creditor  whose  claim  the  surety  has  under  the  terms  of  his  obliga- 
tion been  compelled  to  satisfy,  may  be  required  to  co-operate  in 
effecting  the  indemnity  of  the  latter.  Thus  it  is  said,  on  the  same 
page  of  the  work  just  quoted,  that  ^*  the  claim  against  a  surety  is 
strictissimi  juris ;  and  it  is  a  well-settled  principle,  that  a  surety 
who  pays  the  debt  of  his  principal,  will  in  a  clear  case  in  equity  be 
substituted  in  the  place  of  the  c:»editor  to  all  the  liens  held  by  him 
to  Hccure  the  payment  of  his  debt ;  and  tlie  creditor  is  bound  to  pre- 
serve them  unimpaired  when  he  intends  to  look  to  the  surety,"  For 
this  doctrine  are  cited  numerous  English  and  American  authorities. 

In  the  case  of  Graves  v.  McCall,  (1  Wash.  Bep.  364,)  it  is  said 
by  the  court  of  appeals  of  Virginia,  ''that  a  court  of  equity  will  not 
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charge  a  surety  farther  than  he  is  bound  at  law ;  but  if  a 

[  *  76  ]  surety  bound  at  law  cannot  be  charged  there  for  *  the 

want  of  the  instrument  of  which  the  creditor  is  deprived 

by  accident  or  fraud,  a  court  of  equity  will  restore  the  paper  to  its 

legal  force. 

In  the  case  of  the  United  States  v.  White  et  aZ.,  (1  Wash.  Cir. 
Ct.  Rep.  417,)  it  is  ruled  by  Washington,  justice,  ''that  a  surety 
can  never  be  bound  beyond  the  scope  of  his  engagement,  and  there- 
fore a  surety  for  the  faithful  service  of  B  as  clerk  to  C,  who  after- 
wards enters  into  partnership  with  D,  is  not  liable  for  unfaithful 
conduct  to  C  and  D/'  The  same  law  has  been  explicitly  and  re- 
peatedly ruled  by  this  court,  as  will  be  seen  in  the  cases  of  Miller 
t;.  Stewart,  (9  Wheat.  680  ;)  of  McGill  v.  The  Bank  of  the  United 
States,  (12  Wheat.  511 ;)  and  the  United  States  v,  Boyd  et  al.^  (15 
Pet.  187.) 

The  principle  which  limits  the  liability  of  the  surety  by  the 
penalty  of  his  bond,  inheres  intrinsically  in  the  character  of  his 
engagement.  He  does  not  undertake  to  perform  the  acts  or  duties 
stipulated  by  his  principal,  and  would  not  be  permitted  to  control 
their  performance;  and  could  not,  where  his  principal  was  a  public 
officer,  legally  assume  the  functions  of  that  principal.  The  under- 
taking of  the  surety  is  essentially  a  pledge  to  make  good  the  mis- 
feasance or  non-feasance  of  his  principal  to  an  amount 'coextensive 
with  the  penalty  of  his  bond.  In  addition  to  this  interpretation 
resulting  from  the  character  of  the  obligation  of  the  surety,  the 
statute  of  Mississippi,  which  necessarily  enters  into  and  controls 
all  contracts  made  under  its  authority,  expressly  limits  the  respon- 
sibility of  a  surety  in  a  sheriff's  bond  to  the  amount  of  the  penalty 
of  that  bond.  (Vide  Hut.  Miss.  Co.  p.  441,  art.  3,  sec.  1.)  In- 
deed, it  has  scarcely  been  contested  in  argument  in  this  case,  that 
the  extent  of  the  surety's  liability  upon  the  sheriff's  bond  was 
measured  by  the  amount  of  the  penalty.  The  great  effort  of  coun- 
sel has  been  to  show  in  this  case  that  satisfaction  of  the  penalty  of 
the  bond  has  not  been  honestly  made,  but  has  been  fraudulently 
evaded. 

1.  By  the  provisions  of  the  deed  of  trust  for  the  indemnity  of  the 
appellee,  and  in  the  application  of  the  property  thereby  conveyed, 
and  by  the  subsequent  assignment  of  fises  to  a  large  amount,  exceed- 
ing together  in  value  the  judgments  of  the  Planters'  Bank  against 

the  sheriff  and  his  surety. 
[  *  77  ]       *  2.  By  the  sale  of  the  property  of  the  appellee  under  the 
executions  in  behalf  of  the  Planters'  Bank  at  a  sacrifice 
greatly  below  its  value. 
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The  force  of  these  positions  will  now  be  considered. 

Whilst  it  may  be  conceded  that  a  fraudulent  combination  be- 
tween the  officer  and  his  surety,  for  the  purpose  of  shielding  the 
property  of  both  or  either  from  just  responsibility,  and  in  contem- 
plation of  delinquency  in  the  former,  would  have  the  eflFect  of 
vitiating  any  compact  or  instrument  made  with  such  a  design,  it 
is  undeniable  that  an  open  and  honest  effort  of  a  principal  to  pro- 
tect his  surety  against  casualties  incident  to  a  responsibility  about 
to  be  assumed  for  him,  cannot  be  obnoxious  to  objection ;  and  it  is 
equally  clear,  that  the  simple  fact  of  the  existence  of  such  an  effort, 
unattended  by  any  known  indicium  of  fraud,  and  unassailed  by 
plain  or  probable  direct  proofs,  can  warrant  no  just  impeachment 
of  such  an  effort,  which  may  be  praiseworthy  and  just  with  refer- 
ence to  its  object,  and  calculated  to  promote  the  performance  of 
services  to  the  public  which  otherwise  could  not  be  imdertaken. 
The  practice  of  providing  such  an  indemnity  for  sureties  is  known 
to  be  usual  and  frequent,  and  it  would  be  difficult  to  imagine  an 
objection,  either  legal  or  moral,  to  its  application  to  the  extent  to 
which  the  surety  had  been  made  answerable  upon  his  bond.  The 
right  of  a  debtor  in  the  first  instance  to  apply  his  payments 
wherever  his  funds  are  not  specifically  bound,  is  universally  ad- 
mitted. The  judgment  of  the  circuit  court  in  the  case  of  McNutt 
V,  Bland  having  been  against  the  plaintiff,  and  the  deed  by  Bland 
for  the  indemnity  of  the  appellee  having  been  executed  for  a  bona 
fide  consideration  pending  the  proceedings  on  the  writ  of  error  to 
the  circuit  court,  and  no  final  judgment  of  that  court  having  been 
entered  to  this  day,  there  was  no  specific  lien  on  the  property  of 
Bland  which  prevented  its  appropriation  in  exoneration  of  his 
surety,  or  which  forbade  any  payments  or  assignments  by  him  in 
discharge  of  his  liability.  A  strong  illustration  of  this  position 
may  be  seen  in  the  case  of  the  United  States  v.  Cochran,  decided 
by  Marshall,  chief  justice,  and  reported  in  the  2d  vol.  of  Brock- 
enbrough's  Reports,  p.  274.  It  is  one  of  that  class  in 
which  priority  is  *  claimed  for  the  United  States  in  in-  [  *  78  ] 
stances  of  insolvency  of  their  debtors.  It  is  thus  stated 
by  the  judge : 

**  Robert  Cochran,  collector  at  the  port  of  Wilmington,  N.  C, 
being  very  largely  indebted  to  the  United  States,  made  a  deed  of 
his  property  for  their  benefit.  Previous  to  the  execution  of  this 
deed  he  deposited  $10,000,  the  amount  of  the  bond  executed  to  the 
United  States  for  the  faithful  performance  of  his  duty,  in  a  trunk, 
which  was  placed  in  the  bank,  and  absconded.  From  Baltimore 
he  addressed  a  letter  to  his  sureties,  requesting  the  trunk  to  be 
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taken  out,  and  the  money  to  be  applied  to  their  exoneration.  The 
money  was  received  at  the  treasury,  and  the  bond  given  up.  It 
being  afterwards  discovered  that  this  was  the  money  of  the  col- 
lector, and  not  of  the  sureties,  this  suit  is  brought  to  compel  the 
sureties  to  pay  the  amount  of  the  bond,  considering  the  money  re- 
ceived as  constituting  no  equitable  discharge  as  to  them.  *  *  * 
The  act  of  congress  does  not  transfer  the  property  itself  to  the 
United  States,  but  subjects  it  to  their  debts  in  the  first  instance. 
The  assignee  holds  it  as  the  debtor  would  hold  it,  liable  to  the 
claim  of  the  United  States,  and  if  he  converts  it  to  his  own  use,  or 
puts  it  out  of  the  reach  of  the  United  States,  he  is  undoubtedly 
responsible  for  its  value.  *  *  *  But  the  power  of  the  debtor 
to  apply  his  payments  is  coextensive  with  that  of  the  creditor. 
This  principle  has,  it  is  believed,  never  been  denied.  If  it  be  cor- 
rect, then  the  power  of  Mr.  Cochran  to  apply  this  sum  of  money 
in  discbarge  of  the  bond,  and  in  exoneration  of  the  sureties  to  it, 
is  co-extensive  with  that  of  the  United  States  to  make  the  same 
application  of  it.  If  then  Mr.  Cochran  had  without  any  assign- 
ment of  his  property  paid  this  money  into  the  treasury,  with  a  direc- 
tion that  it  should  be  applied  to  the  bond,  he  would  have  exercised 
a  right  which  the  law  gives  to  every  debtor.  *  *  *  Does  the 
transfer  of  this  monev  to  the  sureties  change  the  law  of  the  case? 
We  think  not.  It  has  been  very  properly  argued  that  the  act  of 
Congress  gives  to  the  debt  due  to  the  United  States  priority  over 
debts  due  to  individuals,  but  not  to  one  part  of  the  debt  due  to  the 

United  States  over  any  other  part  of  it ;  nor  does  it  vest  the 
[  *  79  ]  property  absolutely  in  the  United  States,  though  it  Ogives 

them  the  right  to  pursue  it  for  the  purpose  of  appropri- 
ating it  in  payment.  It  would  seem  to  follow,  that  the  right  to 
apply  payments  whilst  the  money  is  in  the  hands  of  the  debtors, 
is  not  affected  by  the  act  of  Congress,  but  remains  as  it  would 
stand  independent  of  that  act.  If  then  the  sureties  had  declared 
to  the  treasury  department  that  the  money  was  received  from  Mr. 
Cochran,  to  be  paid  in  discharge  of  their  bond,  and  had  tendered 
it  in  payment  thereof,  we  think  the  tender  would  have  been  valid, 
and  might  have  been  pleaded  in  a  suit  on  the  bond." 

This  was  a  case  where  there  was  a  legal  priority  in  the  creditor, 
where  there  existed  a  quasi  lien,  or  a  restriction  upon  the  power  of 
the  debtor  to  dispose  of  his  property,  so  as  to  exempt  it  or  its  value 
from  the  claim  of  the  creditor.  In  the  case  under  consideration,  no 
such  restriction  existed ;  no  lien  by  judgment  or  other  specific  claim 
upon  the  property  conveyed  in  trust  to  Stamps;  and  no  evidence 
having  been  adduced  of  a  fraudulent  purpose  in  making  that  con- 
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veyance,  no  valid  objection  is  perceived  to  an  application  of  the  pro- 
ceeds of  that  conveyance  towards  the  indemnity  af  the  surety ;  and 
these  proceeds,  together  with  the  amount  of  the  sheriffs  fee  bills 
collected,  it  is  shown  by  the  testimony,  are  far  short  of  the  penalty 
of  the  bond  discharged  by  the  surety. 

The  right  to  any  surplus  which,  upon  a  settlement  between  the 
appellee  and  Bland  or  his  representatives,  may  remain  in  the  hands 
of  the  former,  we  regard  as  not  involved  in  nor  pertinent  to  this 
controversy,  which  relates  regularly  and  exclusively  to  the  question 
whether  the  appellee,  as  the  surety  for  Bland,  has  fulfilled  the 
exigency  of  his  bond  by  a  satisfaction  of  the  penalty. 

In  answer  to  the  objection  which  has  been  urged,  and  founded  on 
the  alleged  sacrifice  of  the  property  of  the  appellee  in  the  sale  under 
the  judgments  of  the  Planters'  Bank,  it  may  be  remarked,  that  the 
relevancy  or  force  of  such  an  objection'  is  not  perceived.  The  ques- 
tions here  are  these,  and  these  only,  viz :  whether  the  penalty  of 
the  bond  executed  by  the  appellee  has  been  satisfied,  or  whether 
thereremains  still  a  portion  of  that  penalty  of  which  the 
appellants  can  claim  the  benefit?  *  The  judgments  in  [  *  80  ] 
favor  of  the  bank,  the  levy  upon  the  property  of  the  ap- 
pellee, the  sale  and  satisfaction  to  the  full  amount  of  the  penalty, 
are  facts  all  established  "of  record.  Whatever  sacrifice  of  the  prop- 
erty of  the  appellee  by  these  undoubted  proceedings  may  have  been 
produced,  is  his  loss,  and  his  only,  and  can  in  nowise  affect  the 
validity  of  his  release  by  the  fulfillment  of  his  obligation. 

The  decree  of  the  circuit  court  is  therefore  affirmed,  with  costs. 


Dean  Richmond,  Appellant,  v.  The  City  op  Milwaukib  and  Ferdi- 
nand KUBHN. 

21  H.  80. 

Jurisdiction  of  Supreme  Court — Sum  in  Controversy. 

• 

The  district  court  of  the  United  States  for  the  district  of  Wisconsin  being  a  district 
court  with  circuit  court  powers,  the  sum  in  controversy  must  exceed  $2,000  to  author- 
ize an  appeal  to  this  court,  in  the  absence  of  any  special  provision  allowing  appeals 
from  that  court. 

This  is  an  appeal  from  the  district  court  for  the  district  of  Wis- 
consin. 
The  case  is  sufficiently  stated  in  the  opinion. 
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RichmoDd  v.  City  of  Milwaukie. 

Mr,  Brown  and  Mr,  Ogden^  for  appellant. 
Mr,  Doolittle,  for  appellee. 

Mr.  Chief  Justice  Taney  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  the  district  court  of  the  United  States  for 
the  district  of  Wisconsin,  exercising  the  powers  of  a  circuit  court. 

It  appears  that  a  bill  was  filed  in  that  court  by  the  appellant, 
praying  an  injunction  to  prohibit  the  conveyance  of  certain  lots  in 
the  city  of  Milwaukie,  which  had  been  sold  for  the  payment  of  city 

taxes  assessed  upon  it  by  the  corporation. 
[  *  81  ]  *  The  bill  states  that  the  city  of  Milwaukie  is  a  corpora- 
tion, chartered  by  the  State;  that,  under  its  charter  and 
the  constitution  and  laws  of  the  State,  it  is  authorized  to  assess  cer- 
tain taxes  for  corporate  purposes  upon  the  lots  and  property  in  the 
citj'^,  and,  if  the  taxes  are  not  paid  according  to  law,  to  sell  the  lot 
upon  which  it  is  charged.  The  bill  further  sets  forth,  that  the 
appellant  was  the  owner  of  sundry  lots  in  the  city,  which  are  par- 
ticularly described  by  their  respective  numbers,  and  also  the  assess- 
ment imposed  upon  them,  respectively,  the  manner  and  purposes 
for  which  it  was  imposed,  and  the  proceedings  of  the  corporate 
authorities  under  this  assessment,  and  the  sale  of  the  lots  to  pay 
the  amount  claimed  to  be  due. 

And  the  bill  then  charges  that  the  corporation  exceeded  its 
powers  in  imposing  those  taxes,  and,  even  if  lawfully  imposed,  that 
the  proceedings  afterwards  had  were  not  conformable  to  the  law  of 
the  State,  which  points  out  particularly  the  steps  to  be  taken  before 
the  lot  assessed  can  be  sold.  The  bill  charges,  that  upon  the 
grounds  above  stated,  the  sale  of  his  lots  was  illegal  and  invalid, 
and  prays  an  injunction  to  prevent  a  conveyance  to  the  purchaser, 
as  such  a  conveyance  would  be  a  cloud  upon  his  title. 

The  bill  alleges  that  the  lots  so  sold  are  worth  five  hundred  dol- 
lars, and  that  the  taxes  imposed  exceed  their  value  as  assessed  on 
the  books  of  the  corporation  more  than  two  hundred  per  cent. 

The  corporation  and  their  treasurer  answered,  and  admitted  the 
sale  of  the  lots,  and  aver  that  the  city  had  a  lawful  right  to  impose 
the  tax ;  that  their  proceedings  to  recover  it  were  fully  autliorized 
by  law,  and  that  the  sales  were  valid,  and  will  entitle  the  pur- 
chasers to  a  conveyance  unless  the  appellant  shall  within  three 
years  redeem  them,  in  the  manner  and  upon  the  terms  provided 
for  by  the  law  of  the  State  where  lands  or  lots  have  been  sold  for 
the  non-payment  of  taxes. 

Testimony  was  taken  on  both  sides,  which  is  set  out  in  the  trans- 
cript.    But  in  the  view  which  the  court  t^ke  of  the  case  it  is  un- 
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necessary  to  state  it  particularly,  or  to  set  out  at  large  the  various 
points  in  controversy  between  the  parties  upon  the  bill  and  an- 
swer, because,  upon  the  appellant's  own  showing,  this  court  have 
no  jurisdiction. 

*  Appeals  to  this  court  from  the  circuit  courts  of  the  [  *  82  ] 
United  States,  and  from  district  courts  exercising  the  ju- 
risdiction of  circuit  courts,  are  regulated  by  the  act  of  1803,  ch. 
40,  where  not  otherwise  specially  provided  for  by  act  of  Congress. 
There  is  no  special  provision  in  the  act  establishing  the  district 
court  in  Wisconsin  which  regulates  appeals  to  this  court,  and  con- 
sequently they  are  governed  by  the  general  law  above  referred  to ; 
and  by  that  law  no  appeal  will  lie,  unless  the  sum  or  value  in  con- 
troversy exceeds  $2,000,  and  that  fact  must  be  shown  to  the  court 
in  order  to  give  jurisdiction  in  the  appeal. 

Now,  the  matter  in  dispute  in  this  case  is  the  title  to  the  lots 
which  have  been  sold  by  the  municipal  authorities  for  the  non- 
payment of  the  taxes.  The  taxes  assessed  were  charged  upon  the 
respective  lots,  and  created  no  personal  responsibility  upon  the 
owner,  the  lota  alone  being  liable  for  the  payment.  And  the  only 
evidence  or  averment  of  their  value  is  the  statement  of  the  com- 
plainant in  his  bill  that  they  were  worth  more  than  five  hundred 
dollars,  and  his  complaint  that  more  than  two  hundred  per  cent, 
upon  their  value  as  mentioned  in  the  books  of  the  corporation  was 
charged  upon  them  by  the  assessment,  and  the  proceedings  of  the 
city  authorities  under  it.  There  is  nothing  in  the  allegations  of 
the  parties  or  in  the  evidence  to  show  that  the  value  of  the  lots  in 
question  exceeded  two  thousand  dollars,  nor  anything  from  which 
it  can  be  inferred. 

The  appeal  must  therefore  be  dismissed  for  want  of  jurisdiction 
in  this  court. 


Edmund  Ricb,  PlaintiflF  in  Error,  v.  The  Minnesota  and  North- 
western Railroad  Company. 

21  H.  82. 

1.  A  writ  of  error  having  been  dismissed  at  last  term,  the  canse  cannot  be  reinstated 
on  the  docket  at  this  term,  because  the  writ,  having  expired  by  the  termination  of 
that  term,  is  functtu  officio, 

2.  The  fact  that  the  case  was  dismissed  for  want  of  a  final  judgment  in  the  court,  as 
shown  by  the  record  below,  and  that  it  is  now  shown  that  there  was  such  a  judg- 
ment, does  not  enable  the  court,  at  another  term,  and  after  the  writ  has  expired,  to 
reinstate  the  case.    A  new  writ  must  isane  if  the  case  is  to  be  brought  here  again 
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3.  The  case  of  the  Palmyra,  12  WheatoD,  1,  considered,  and  the  difference  between 
appeal  in  admiralty  and  writ  of  error  at  common  law  stated. 

This  was  a  writ  of  error  to  the  supreme  court  of  the  territory  of 
Minnesota. 

It  came  up  on  a  motion  to  reinstate  it,  after  it  had  been  dismissed 
at  last  term.  The  circumstances  on  which  the  motion  is  based  are 
well  stated  in  the  opinion. 

Mr,  Johnsorij  for  the  motion. 

[  *  83  ]       *  Mr.  Chief  Justice  Tanbt  delivered  the  opinion  of  the 
court. 

This  case  was  brought  up,  by  a  writ  of  error,  directed  to  the 
judges  of  the  supreme  court  of  the  territory  of  Minnesota,  the 
writ  being  returnable  to  the  last  term  of  this  court.  The 
[  *  84  ]  *  case  was  docketed  and  called  for  trial  according  to  the 
rules  of  the  court ;  but,  upon  inspection  of  the  transcript, 
it  appeared  that  there  was  no  final  judgment  in  the  court  below, 
and  the  case  was  therefore  dismissed  for  want  of  jurisdiction. 

At  a  subsequent  day  in  that  term,  a  motion  was  made  by  the 
plaintiff  in  error  for  a  certiorari^  upon  affidavits  filed,  suggesting 
that  there  had  been  a  final  judgment  in  the  territorial  court,  al- 
though it  had  not  been  correctly  entered  on  the  record.  But  the 
court  were  of  opinion  that  the  affidavits  were  not  sufficient  to  sup- 
port the  motion,  and  refused  the  certiorari. 

A  motion  has  been  made  at  the  present  term  to  annul  the  order 
of  dismissal  made  at  the  last  term,  and  to  place  the  suit  on  the 
calendar  in  the  same  order  in  which  it  would  have  stood  if  it  had 
not  been  dismissed,  but  continued  over  to  the  present  term.     And  | 

in  support  of  this  motion,  a  transcript  from  the  territorial  court  has  ■ 

again  been  presented ;  and  this  transcript  contains  a  final  judg- 
ment of  the  supreme  court  of  the  territory.  It  is  certified  by  the 
clerk  of  the  district  court  of  the  United  States,  to  whose  custody 
the  record  and  proceedings  in  this  case  have  been  transferred,  pur- 
suant to  an  act  of  congress;  and  this  transcript,  among  other 
things,  certifies  that  an  amended  order  of  the  supreme  court  of  the 
territory,  reversing  the  judgment  of  the  inferior  territorial  court, 
and  ordering  a  judgment  for  defendants,  and  an  amended  judg- 
ment of  the  said  court  to  the  same  effect  was  on  file  in  his  office, 
transferred  with  the  other  proceedings  in  the  case  from  the  supreme 
territorial  court. 

But  we  think  the  motion  to  annul  the  judgment  of  the  last  term, 
and  reinstate  the  case,  cannot  be  granted.     The  suit  is  a  common- 
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law  action  for  a  trespass  on  real  property,  and  the  judgment  of  the 
court  below  can  be  brought  here  for  revision  by  writ  of  error  only. 
That  writ  was  issued  by  the  plaintiff  in  error,  returnable  to  the 
last  term  of  this  court ;  and  it  brought  the  transcript  before  us  at 
that  term.  It  was  judicially  acted  on,  and  decided  by  this  court. 
And  when  the  term  closed,  that  decision  was  final  so  far  as  con- 
cerned the  authority  and  jurisdiction  of  this  court  under  that  writ. 
The  writ  was  functus  officio;  and  if  the  parties  desire  to 
bring  the  record  of  *  the  case  again  before  this  court,  it  [  *  85  ] 
must  be  done  by  another  writ  of  error.  The  former  writ 
is  not  returnable  to  the  present  term,  and  cannot  therefore,  accord- 
ing to  the  principles  which  govern  this  common-law  writ,  bring  the 
record  before  us. 

The  case  of  the  Palmyra  (12  Wheat.  1)  has  been  referred  to, 
where  a  motion  similar  to  the  present  was  granted  by  the  court. 
And  if  that  had  been  a  case  at  common  law^  we  might  have  felt 
ourselves  bound  to  follow  it,  as  establishing  the  law  of  this  court. 
But  it  was  a  case  in  admiralty,  where  the  power  and  jurisdiction  of 
an  appellate  court  is  much  wider  upon  appeal,  than  in  a  case  at 
common  law.  For,  in  an  admiralty  case,  you  may  in  this  court 
amend  the  pleadings,  and  take  new  evidence,  so  as  in  effect  to  make 
it  a  different  case  from  that  decided  by  the  court  below.  And  the 
court  might  well,  therefore,  deal  with  the  judgment  and  appeal  of 
the  inferior  tribunal  in  the  same  spirit.  But  the  powers  which  an 
appellate  court  may  lawfully  exercise  in  an  admiralty  proceeding 
are  altogether  inadmissible  in  a  common-law  suit. 

The  case  in  3  Pet.  431,  relates  to  cases  and  questions  of  a  different 
character  from  the  one  before  us.  In  that  case  the  judgment  of  the 
court  at  the  preceding  term  was  amended.  But  the  amendment  was 
made  to  correct  a  clerical  error  in  this  court,  and  make  the  judgment 
conform  to  that  which  the  court  intended  to  pronounce.  But  this 
is  not  a  motion  to  amend,  but  to  reverse  and  annul  the  judgment  of 
the  last  term,  which  was  passed  upon  full  consideration,  with  the 
case  regularly  and  legally  before  us,  as  brought  up  by  the  writ  of 
error. 

We  refer  to  these  two  cases  because  they  have  been  relied  on  in 
support  of  the  motion.  But,  in  the  judgment  of  the  court,  they 
stand  on  very  different  principles ;  and  the  motion,  for  the  reasons 
above  stated,  must  be  overruled. 


688  SDPREMK  COURT  OF  THE  UNITED  STATES. 


Kelsey  v.  Forsyth. 


James  Kelsey  and  Thomas  P.  Hotchkiss,  Plaintiffs  in  Error,  v. 

Robert  Forsyth. 

21  H.  85. 

JUSISDIOTION  OF  SUPBEME  COUST — AqBEEXEVT. 

1.  Partiep  to  a  Ruit  in  the  circuit  coart  cannot,  by  their  own  agreements,  confer  a  juris- 
diction on  this  court. 

2.  Therefore,  where  a  jury  had  been  waived  in  the  court  below  in  a  common-law  action, 
and  all  the  facts  submitted  to  the  court,  with  leave  to  either  party  to  except  and 
to  treat  the  evidence  introduced  as  a  special  verdict  on  hearing  in  this  court,  the 
judgment  of  the  court  below  cannot  be  reversed  here.  See  Guild  v.  FroDtin,  18 
How.  135,  1  Miller,  118;  Suydam  v.  Williamson,  20  How.  428,  2  Miller,  506. 

3.  Nor  can  the  laws  of  the  State  regulating  the  proceedings  in  its  own  courts  author- 
ize the  federal  courts  to  depart  from  the  modes  of  proceeding  prescribed  by  acts  of 
Congress. 

This  case  is  a  writ  of  error  to  the  circuit  court  for  the  northern 
district  of  Illinois.     It  is  sufficiently  stated  in  the  opinion. 

Mr,  Ballancey  for  plaintiff. 

[  *  87  ]       *  Mr.  Chief  Justice  Taney  delivered  the  opinion  of  the 
court. 

This  is  a  writ  of  error  to  the  circuit  court  of  the  United  States  for 
the  northern  district  of  Illinois. 

An  action  of  ejectment  was  brought  by  the  defendants  in  error 
agaioHt  the  plaintiff,  for  a  certain  parcel  of  land  described  in  the 
declaration,  and  upon  the  trial  the  verdict  and  judgment  were  for 
the  plaintiff;  a  mot  on  was  afterwards  made  to  set  aside  the  judg- 
ment and  for  a  new  trial,  and  the  judgment  was  accordingly  set 
aside,  and  a  new  trial  granted  upon  the  terms  mentioned  in  the 
transcript.  In  the  proceedings  upon  this  new  trial,  the  parties 
agreed  to  waive  a  trial  by  jury,  and  that  both  matters  of  law  and 
of  fact  should  be  submitted  to  the  decision  of  the  court.  The  case 
was  proceeded  in  according  to  this  agreement,  and  the  court,  as  the 
record  states,  found  the  issue  in  favor  of  the  plaintiff,  (Forsyth,) 
and  entered  judgment  accordingly  ;  and  to  this  decision,  and  to  all 
the  rulings  and  decisions  of  the  court  in  the  previous  stages  of  the 
cause,  the  defendants  (Kelsey  and  Hotchkiss)  excepted,  and  sued 
out  a  writ  of  error  to  bring  the  case  before  this  court. 

It  will  be  seen  from  this  statement  that  in  a  common- 
[  *  88  ]  law  *  action  of  ejectment  the  case  was  submitted  to  the 
court  upon  the  evidence,  without  the  intervention  of  a 
jury,  leaving  it  to  the  court  to  decide  the  fact,  as  well  as  the  law, 
upon  the  evidence  and  admissions  before  it.  The  case,  therefore, 
is  the  same  in  principle  with  that  of  Guild  and  others  v.  Frontin, 
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18  How.  135.  And  the  doctrine  in  that  case  was  reaffirmed  in 
Suydam  v.  Williamson,  20  How.  428,  and  the  grounds  upon 
which  it  rests  fully  set  forth.  It  is  unnecessary  to  repeat  here 
what  was  stated  in  these  two  decisions.  It  is  sufficient  to  say 
that  the  agreement  of  parties  cannot  authorize  this  court  to  revise 
a  judgment  of  an  inferior  court  in  any  other  mode  of  proceeding 
than  that  which  the  law  prescribes,  nor  can  the  laws  of  a  State, 
regulating  the  proceedings  of  its  own  courts,  authorize  a  district  or 
circuit  court  sitting  in  the  State  to  depart  from  the  modes  of  pro- 
ceeding and  rules  prescribed  by  the  acts  of  congress. 

The  judgment  of  the  circuit  court  must  therefore  be  affirmed. 


Ross  WiNANS,  PlaintifiF  in  Error,  v,  Thb  New  York  and  Erie  Baiit 

ROAD  Company. 

21  11.  88. 
Pbaotice  in  Cieouit  Courts— Patbht  Law. 

1.  A  deposition  cannot  be  rejected  on  the  trial  for  want  of  a  paper  need  by  the  wit- 
ness to  refresh  his  memory  when  the  paper  was  not  in  his  power. 

2.  Nor  will  a  deposition  be  rejected  for  such  matter,  where,  by  the  rules  of  the  court, 
the  other  party  had  opportunity  before  trial  to  raise  the  objection,  on  motion  to 
suppress  the  deposition. 

3.  The  court  is  not  bound  to  receive  the  testimony  of  ex  parte  witnesses  in  aid  of  the 
construction  of  a  patent,  though  it  may  consult  them  if  it  thinks  proper.  The  nature 
and  value  of  such  testimony  explained  and  commented  on  freely. 

4.  The  court  having  correctly  construed  the  claim  of  plaintiff's  patent,  it  was  for  the 
jury  to  say  whether  its  novelty  had  been  anticipated  by  others. 

This  was  a  writ  of  error  from  the  circuit  court  for  the  northern 
district  of  New  York. 

The  action  was  brought  by  plaintiif  in  error  for  an  infringement 
of  his  patent.  The  defense  was  want  of  novelty,  which  was  largely 
dependent  upon  the  construction  to  be  given  to  the  plaintiff's  claim 
of  invention  as  set  forth  in  his  |)atent. 

Mr.  Blatchford  and  Mr.  KdUr,  for  plaintiff. 

Mr.  Davis  and  Mr.  Whiting,  i'or  defendants. 

*  Mr.  Justice  Grier  delivered  the  opinion  of  the  court.  [  *  98  ] 
Tlie  patent  which  the  defendants  are  charged  to  have 
infringed  purports  to  be,  "for  a  new  and  useful  improvement  in 
the  construction  of  cars  or  carriages  intended  to  travel  upon  rail- 
roads." 
The  specification  commences  with  an  enumeration  of  the  diffi- 
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culties  attending  short  curves  in  railroads  from  friction,  and  the 
consequent  necessity  of  placing  the  wheels,  where  four  only  are 
used,  near  together.  But  in  high  velocities  the  shocks  from  ob- 
structions or  inequalities  on  the  rails  are  thus  greatly  increased ; 
so  that  a  compromise  is  usually  made  between  the  evils  consequent 
on  too  great  a  separation  and  too  near  approach,  wherein  the  ad- 
vantage of  one  is  necessarily  sacrificed  for  the  sake  of  the  other. 
The  incessant  vibration  felt  in  traveling  on  railroad  cars  is  mainly 
imputed  to  the  minute  obstructions  which  unavoidably  exist,  and 
the  approximation  of  the  wheels  necessary  to  avoid  friction  tends 
to  increase  the  effect  of  this  motion,  and  its  power  to  derange  the 
machinery  of  the  road. 

The  important  object  which  the  plaintiff's  invention  seeks  to 
obtain,  as  regards  comfort,  safety,  and  economy,  ''is  to  devise  a 
mode  of  combining  the  advantages  derived  from  placing  the  axles 
at  a  considerable  distance,  with  those  of  allowing  them  to  be  situ- 
ated near  each  other." 

The  specification  then  states  the  methods  heretofore  used  to 
remedy  these  difficulties ;  such  as  making  the  track  wheels  conical, 
which,  in  case  of  slow  traveling,  has  been  found  an  effectual  cor- 
rection. But  in  high  velocities  it  caused  a  serpentine  motion,  not 
only  on  curves,  but  where  the  track  was  straight.  To  avoid  this 
effect,  an  additional  motive  is  furnished  for  placing  the  axles  at  a 
considerable  distance  apart. 

For  this  purpose  the  patentee  proposes  to  construct  two  bearing 
carriages,  each  with  four  wheels,  to  sustain  the  body  of  the  cars,  one 
at  or  near  each  end  thereof;  the  two  wheels  on  either  side  of  these 
carriages  to  be  placed  very  near  each  other.  These  wheels 
[  *  99  ]  may  be  connected  by  a  strong  spring,  double  the  *  usual 
strength  employed  for  ^ordinary  cars.  The  use  of  this 
spring,  though  preferable,  is  not  absolutely  required,  as  the  end  in 
view  may  be  obtained  by  constructing  the  bearing  carriages  in  any 
of  the  modes  usually  practiced,  provided  the  fore  and  hind  wheels 
of  each  of  the  carriages  be  placed  near  together ;  because  the  close- 
ness of  the  fore  and  hind  wheels  of  each  bearing  carriage,  coupled 
remotely  from  each  other,  is  considered  as  the  most  important  fea- 
ture of  the  invention. 

On  each  of  these  carriages  a  bolster  is  placed,  o^  which  the  car 
body  rests,  connected  with  each  by  a  centre  pin  or  bolt  passing 
down  through  them,  thus  allowing  them  to  swivel  or  turn  upon 
each  other. 

After  this  description  of  the  improvement  contemplated,  and  the 
objects  to  be  gained  by  it,  (of  which  we  have  given  a  brief  sum- 
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mary,)  the  specification  concludes  with  the  following  disclaimer 
and  statement  of  what  the  patentee  claims  to  have  invented: 

"I  do  not  claim  as  my  invention  the  running  of  cars  or  carriages 
upon  eight  wheels,  this  having  been  previously  done;  not,  however, 
in  the  manner  or  for  the  purpose  herein  described,  but  merely  with 
a  view  of  distributing  the  weight  carried  more  evenly  upon  a  rail 
or  other  road,  and  for  objects  distinct  in  character  from  those  which 
I  have  had  in  view,  as  hereinbefore  set  forth.  Nor  have  the  wheels, 
when  thus  increased  in  number,  been  so  arranged  and  connected 
with  each  other,  either  by  design  or  accident,  as  to  accomplish  this 
purpose.  What  I  claim,  therefore,  as  my  invention,  and  for  which 
I  ask  a  patent,  is,  the  before-described  manner  of  arranging  and 
connecting  the  eight  wheels,  which  constitute  the  two  bearing 
carriages,  with  a  railroad  car,  so  as  to  accomplish  the  end  proposed 
by  the  means  set  forth,  or  by  any  others  which  are  analogous  and 
dependent  upon  the  same  principles." 

The  defense  set  up  in  the  pleadings  does  not  deny  that  defend- 
ants use  cars  constructed  as  described  in  the  patent,  but  takes  issue 
on  the  originality  of  the  invention,  averring,  among  numerous 
other  matters,  that  the  same,  or  substantially  the  same,  improve- 
ment had  been  previously  made  and  used  on  the  Quincy  railroad, 
near  Boston. 

*  The  first  bill  of  exceptions  taken  on  the  trial  is  to  the  [  *  100  ] 
refusal  of  the  court  to  reject  a  deposition  taken  on  inter- 
rogatories, because  the  witness  had  not  annexed  to  it  a  copy  of  a 
former  deposition,  which,  in  answer  to  a  previous  interrogatory,  he 
admitted  he  had  seen  and  had  used  to  refresh  his  memory. 

There  are  two  sufficient  reasons  why  this  exception  cannot  be 
sustained.  1.  By  the  rules  of  practice  in  force  in  the  circuit  court, 
such  an  objection  cannot  be  made  on  the  trial  of  a  cause,  when  the 
party,  as  in  this  case,  had  full  time  and  opportunity  to  move  for  a 
suppression  of  the  deposition  or  a  re-examination  of  the  witness. 

And,  secondly,  the  paper  was  not  in  the  power  of  the  witness,  but 
in  that  of  the  commissioner,  or  the  plaintiff  himself,  who  might 
have  used  it  if  he  thought  proper. 

After  the  parties  had  each  given  evidence  tending  to  prove  the 
issues  between  them,  and  the  defendants  had  closed  their  testimony, 
the  plaintiff's  counsel  made  nine  distinct  offers  of  proof,  which 
were  severally  overruled  as  irrelevant,  and  exception  taken. 

They  then  proposed  eight  several  instructions,  which  they  re- 
quested the  court  to  give  to  the  jury,  and  took  exceptions  to  the 
court's  refusal.  Besides  all  this,  the  charge  was  parceled  out  into 
fourteen  paragraphs,  and  an  exception  taken  to  each. 
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To  state  each  one  of  these  thirty-one  propositions  at  length,  and 
discuss  {hem  severally,  would  be  a  tedious  as  well  as  an  unprofitable 
labor. 

There  was  in  fact  but  one  question  to  be  decided  by  the  court, 
viz:  the  construction  of  the  patent ;  the  question  of  novelty  being 
the  fact  to  be  passed  on  by  the  jury. 

The  testimony  of  experts  which  was  rejected  had  no  relevancy  to 
the  facts  on  which  the  jury  were  to  pass,  but  seemed  rather  to  be 
intended  to  instruct  the  court  oq  some  mechanical  facts  or  principles 
on  which  the  court  needed  no  instruction,  or  to  teach  them  what 
was  the  true  construction  of  the  patent. 

Experts  may  be  examined  to  explain  terms  of  art,  and  the  state 
of  the  art,  at  any  given  time.  They  may  explain  to  the  court 
and  jury  the  machines,  models,  or  drawings  exhibited. 
[*101]  *They  may  point  out  the  difference  or  identity  of  the 
mechanical  devices  involved  in  their  construction.  The 
maxim  of  **  cuique  in  sua  arte  credendum"  permits  them  to  be  ex- 
amined to  questions  of  art  or  science  peculiar  to  their  trade  or  pro- 
fession ;  but  professors  or  mechanics  cannot  be  received  to  prove  to 
the  court  or  jury  what  is  the  proper  or  legal  construction  of  any 
instrument  of  writing.  A  judge  may  obtain  information  from 
them,  if  he  desire  it,  on  matters  which  he  does  not  clearly  com- 
prehend, but  cannot  be  compelled  to  receive  their  opinions  as  mat- 
ter of  evidence.  Experience  has  shown  that  opposite  opinions  of 
persons  professing  to  be  experts  may  be  obtained  to  -any  amount ; 
and  it  often  occurs  that  not  only  many  days,  but  even  weeks,  are 
consumed  in  cross-examinations,  to  test  the  skill  or  knowledge  of 
such  witnesses  and  the  correctneFS  of  their  opinions,  wasting  the 
time  and  wearying  the  patience  of  both  court  and  jury^  and  per- 
plexing, instead  of  elucidating,  the  questions  involved  in  the  issue. 

If  the  construction  given  by  the  court  to  the  specification  be  cor- 
rect, andin  fact  the  only  construction  of  which  it  is  capable,  as  we 
think  it  is,  it  would  be  wholly  superfluous  to  examine  experts  to 
teach  the  court,  what  they  could  clearly  perceive  without  such  in- 
formation, that  the  necessity  for  coned  wheels  to  avoid  friction  on 
curves  was  a  consequence  of  the  fact  that  the  wheels  were  fixed  to 
the  axle. 

The  improvement  claimed  by  the  patent  being  a  device  to  rem- 
edy, among  other  things,  the  serpentine  or  wabbling  motion  of 
such  wheels  in  high  velocities,  the  testimony  offered  concerning 
them,  if  it  would  have  any  effect  at  all,  would  tend  only  to  mis- 
lead both  court  and  jury  from  the  only  issue  in  the  case. 

The  following  extracts  from  the  charge  will  show  that  the  judge 
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has  given  the  only  construction  which  the  language  of  this  specifi- 
cation will  admit,  and  one  which  had  been  previously  given  by 
Mr.  Chief  Justice  Taney  in  1839,  and  again  by  Mr.  Justice  Nelson: 

**  According  to  the  import  and  true  construction  of  the  plaintiff's 
patent  and  specification,  he  claims  to  be  the  first  inventor  of  'a 
new  and  useful  improvement  in  the  construction  of  cars 
♦and  carriages  intended  to  travel  upon  railroads,'  which  [*102] 
improvement  consists  in  the  manner  of  arranging  and  con- 
necting the  eight  wheels,  which  constitute  the  two  bearing  carriages, 
with  a  railroad  car,  the  object  of  which  is  to  make  such  an  adjust- 
ment of  the  wheels,  axles,  and  bearings  of  the  car,  as  shall  enable 
a  car  with  a  comparatively  long  body  to  pass  curves  with  greater 
facility  and  safety,  and  less  friction,  and  as  shall  at  the  same  time 
cause  the  body  of  the  car  to  pursue  a  more  smooth,  even,  direct, 
and  safe  course,  over  the  curvatures  and  irregularities,  and  over 
the  straight  parts  of  the  road, 

^^The  manner  of  such  arrangement  and  connection  is  to  place 
upon  the  upper  bolsters  of  two  bearing  carriages,  each  having  four 
wheels,  with  the  flanches  of  each  pair  of  wheels  very  near  together, 
the  body  of  a  car,  so  as  to  rest  its  weight  and  have  the  bearing  of 
the  load  upon  the  centre  or  central  portion  of  the  bolsters,  being 
also  the  centre  or  central  portion  of  the  bearing  carriages ;  the  bol- 
sters of  the  bearing  carriages  and  car  body,  respectively,  being  con- 
nected by  centre  pins  or  bolts,  so  as  to  allow  them  to  swivel  and 
turn  upon  each  other,  in  the  manner  of  the  front  bolster  of  a  com- 
mon road  wagon,  and  the  bolsters  being  placed  at,  near,  or  beyond, 
the  ends  of  the  body. 

^'And  the  closeness  of  the  fore  and  hind  wheels  of  each  of  the 
two  bearing  carriages  coupled  as  remotely  from  each  other  as  may 
be  desired,  or  can  conveniently  be  done,  for  the  support  of  one 
body,  is  a  most  important  feature  of  the  invention,  with  a  view  to 
the  objects  and  on  the  principles  set  forth  in  the  specification. 

*'The  patentee  does  not  claim  to  be  the  inventor  of  a  car  body 
(either  for  freight  or  for  passengers)  of  a  new  or  peculiar  construc- 
tion in  size  or  form,  nor  of  any  single  and  wholly  separate  part  of 
the  entire  car;  but  he  claims;  as  his  invention,  the  manner  of  ar- 
ranging and  connecting  the  eight  wheels,  which  constitute  the  two 
bearing  carriages,  with  a  railroad  car,  in  the  mode  and  by  the 
means  described  in  his  specification,  for  the  ends  before  described, 
whether  such  railroad  car  is  adapted  to  the  transportation  of 
freight  or  of  passengers. 

^'The  leading  principle  set  forth  in  the  specification,  upon 
which  the  arrangement  and  connection  act  to  effect  the  objects 
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[  *  103  ]  *  aimed  at,  is,  that  by  the  contiguity  of  the  fore  and  hind 
•  wheels  of  each  bearing  carriage,  and  the  swiveling  mo- 
tion of  the  trucks  or  bearing  carriages,  the  planes  of  the  fianclies 
of  the  wheels  conform  more  nearly  to  the  line  of  the  rails,  and  the 
lateral  friction  of  the  flanches  on  the  rails,  while  entering,  passing 
through,  and  leaving  curves,  is  thereby  diminished ;  while  at  the 
same  time,  in  consequence  of  the  two  bearing  carriages  being  ar- 
ranged and  connected  with  the  body  of  a  passenger  or  burden  car, 
by  means  of  the  king  bolts  or  centre  pins  and  bolsters,  placed  as 
remotely  from  each  other  as  may  be  desired  or  can  be  conveniently 
done,  and  with  the  weight  bearing  upon  the  central  portion  of  the 
bolsters  and  bearing  carriages,  the  injurious  effects  of  the  shocks 
and  concussions  received  from  slight  irregalarities  and  imperfec- 
tions of  the  track,  and  other  minute  disturbing  causes,  are  greatly 
lessened." 

The  remarks  of  the  court  about  the  want  of  a  disclaimer,  where 
the  patent  claimed  too  much,  though  correct  as  a  general  statement 
of  the  law,  could  have  little  bearing  on  the  present  case,  where  the 
disclaimer,  to  be  effectual^  would  include  the  whole  invention 
claimed. 

It  is  abundantly  evident,  therefore,  that  the  court  having  given 
a  correct  construction  to  the  patent,  there  could  be  no  error  in  re- 
fusing to  give  a  different  one,  or  in  refusing  to  admit  testimony 
which,  under  this  construction,  was  wholly  irrelevant  to  the  issue 
on  which  the  jury  were  about  to  pass. 

The  judgment  of  the  circuit  court  is  therefore  affirmed,  with 
costs. 

Mr.  Justice  Daniel  dissents,  on  the  ground  of  a  want  of  juris- 
diction. 


The  Commonwealth  op  Pennsylvania,  Plaintiff  in  Error,  v.  Wil- 
liam Bavenel,  Executor,  &c. 

21  H.  103. 
Evidence — Couet  and  Jury — Domicile. 

1.  A  coDtdsted  qaestion  of  domicile  is  a  mixed  one  of  law  and  fact,  and  it  is  proper  for 
the  court  to  state  what  in  law  constitutes  domicile,  and  tell  the  jury  it  is  their 
province  to  apply  the  evidence  to  those  principles. 

2.  The  domicile  of  a  widow  may  he  presumed  to  he  that  of  her  deceased  hushand  until 
it  is  shown  that  she  has  changed  it,  which  she  is  at  full  liberty  to  do. 

3.  It  is  not  error,  when  the  evidence  clearly  establishes  such  change  of  domicile,  for  the 
court  to  instruct  the  jury  that,  if  they  believe  the  testimony  on  that  subject,  it  is 
their  duty  to  find  a  verdict  accordingly. 
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This  is  a  writ  of  error  to  the  circuit  court  for  the  eastern  dis- 
trict of  Pennsylvania. 

The  case  is  well  stated  in  the  opinion. 

3fr,  Scott  and  Mr,  Hoody  for  plaintiff. 

Mr.  Gerhardj  for  defendant. 

• 

*  Mr.  Justice  Nelson  delivered  the  opinion  of  the  court.  [  *  109  ] 
This  is  a  writ  of  error  to  the  circuit  court  of  the  United 

States  for  the  eastern  district  of  Pennsylvania. 

The  action  was  brought  by  the  State  of  Pennsylvania  against  the 
defendant,  executor  of  the  late  Mrs.  Kohne,  to  recover  the  sum  of 
$5,820.23,  called  a  collateral-inheritance  tax,  assessed  upon  the 
personal  estate  of  the  testatrix-  By  the  law  of  Pennsylvania, 
where  the  property  of  the  deceased  passes  to  his  or  her  collateral 
heirs,  or  to  strangers,  either  by  the  law  concerning  intestate 
estates,  or  by  will,  it  is  made  subject  to  a  specific  taxation  for  the 
benefit  of  the  State.  This  tax  is  five  per  centum  on  the  clear 
value  of  the  estate.  (Brightly  v,  Purdon,  p.  138  ;  act  22d  April, 
1846,  sec.  14.  And  according  to  the  construction  of  these  acts  im- 
posing the  tax,  it  is  held,  if  a  decedent  be  domiciled  in  the  State 
at  the  time  of  his  or  her  death,  stocks  of  other  States,  or  of  corpora- 
tions of  other  States,  and  debts  due  in  other  States,  in  the  hands  of 
the  executors  or  administrators,  are  liable  to  this  tax.  (4  Harris's 
Rep.  63;  18  Howard's  Rep.) 

But  if  the  domicile  of  the  deceased  be  not  in  Pennsylvania,  then 
the  estate  is  not  subject  to  the  tax. 

Mrs.  Kohne  died  in  the  city  of  Philadelphia  in  March,  1852,  and 
the  question  in  the  court  below  was,  whether  or  not  she  was  domi- 
ciled in  Pennsylvania  at  the  time  of  her  death,  or  in  the  State  of 
Soutli  Carolina.  The  jury,  under  the  charge  of  the  court,  found  a 
verdict  for  the  defendant. 

The  case  is  before  us  on  four  exceptions  taken  to  the  charge  of 
the  court. 

The  first  three  it  is  not  material  to  notice  further  than  to  say, 
that  the  two  first  are  founded  upon  a  misapprehension  of  the  in- 
structions given  to  the  jury;  and  the  third  is  not  maintainable,  as 
the  instruction  in  the  connection  in  which  it  is  found  is  unobjec- 
tionable. 

The  fourth  exception  is,  that  the  court,  in  the  charge,  took  the 
fact  of  domicile  from  the  jury. 

*  This  exception,  we  think,  is  founded  in  a  misapprehen-  [  *  110  ] 
fiion  of  the  instructions  given.     The  court,  after  stating  to 
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the  jury  that  the  question  of  domicile  was  one  of  mixed  law  and  fact, 
observed,  that  it  was  for  the  court  to  instruct  them  what  constituted  a 
domicile,  and  for  the  jury  to  apply  the  principles  of  law  governing  it 
to  the  facts  as  found  by  them ;  that  the  jury  had  no  right  to  disregard 
the  law  as  laid  down  by  the  court,  and  the  court  had  no  right  to  dic- 
tate to  them  as  respected  the  facts,  which  they  must  find  on  their  own 
responsibility.  The  court  then  stated  to  the  jury  the  principles  of 
law  applicable  to  the  question  of  domicile,  to  which  no  exception 
has  been  taken.  Also,  that  as  it  had  been  admitted  Mr.  Kohne, 
the  husband,  who  died  in  Philadelphia  in  1829,  had  his  domicile 
in  Pennsylvania  at  the  time  of  his  death,  the  domicile  of  the  wife 
must  be  taken  as  in  that  State  at  the  time,  and  submitted  the 
question  whether  or  not  she  hsKl  since  changed  it  to, the  State  of 
South  Carolina ;  and  then,  after  referring  to  the  leading  facts  given 
in  evidence,  and  relied  on  to  establish  a  change  of  domicile,  ob- 
served, that  if  the  jury  believe  this  evidence,  the  domicile  of  Mrs. 
Kohnc  was  in  South  Carolina. 

The  court  further  say,  that  the  mere  speaking  of  a  place  as  a 
home,  without  any  act  showing  an  intention  to  return  to  it,  woald 
amount  to  nothing.  But  if  acts  and  the  language  concur,  as  proved 
by  the  witnesses  in  the  case,  it  would  be  a  denial  to  the  deceased  of 
the  right  to  choose  her  own  domicile^  not  to  allow  her  acts  and  dec- 
larations, continued  for  many  years,  to  be  conclusive  of  the  fact. 

We  perceive  nothing  in  the  instructions  of  the  court,  or  in  the 
view  of  the  case  as  presented  to  the  jury,  by  which  the  question  of 
domicile,  so  far  as  it  depended  upon  the  facts,  was  taken  from  the 
jury.  The  evidence  was  very  strong  in  support  of  a  change  of 
domicile  by  Mrs.  Kohne  after  the  death  of  her  husband,  and,  if 
believed  by  the  jury,  it  was  not  too  much  to  say,  as  matter  of  law, 
that  they  should  find  for  the  defendant. 

The  judgment  of  the  court  below  is  affirmed. 

Mr  Justice  Daniel,  dissenting. 

I  cannot  concur  in  the  opinion  of  the  court  in  this  case. 
[*111  ]  *Had  I  been  acting  as  a  juror  upon  the  trial  of  this 
cause,  it  is  more  than  probable  that  the  conclusion  formed 
by  the  jury  upon  the  evidence  disclosed  by  the  record  is  identical 
with  that  at  which  I  should  have  arrived.  And,  further,  had  it 
been  within  the  legitimate  province  of  the  court,  in  the  attitude  of 
the  case  before  it,  to  declare  what  ought  to  be  the  deductions  from 
facts  either  established  in  evidence,  or  presumed  or  supposed  by  the 
court  to  have  been  established,  or  even  from  facts  admitted  by  the 
parties  on  the  trial,  then  exception  to  the  charge  of  the  court  in 
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this  case  could  not  properly  be  taken.  The  objection  to  the  charge, 
and  a  fatal  objection  to  my  mind,  arises  from  the  principle  that  the 
court  had  no  authority  to  pass  upon  or  to  give  any  opinion  in  rela- 
tion to  facts,  either  established  by  testimony  or  admitted  or  pre- 
sumed, as  to  what  those  facts  amounted  to,  or  as  to  the  correctness 
or  the  absurdity  of  any  deduction  which  the  jury  might  draw  from 
them.  The  power  of  the  court  was  limited  absolutely  to  the  legal- 
ity or  relevancy  of  the  testimony.  The  weight  or  effect  of  the 
testimony,  or  the  deductions  to  be  drawn  from  it,  were  peculiarly 
and  exclusively  within  the  province  of  the  jury  ;  and  the  court  had 
no  power  to  inform  them  or  intimate  that  evidence,  either  exhibited 
in  reality  or  presumed,  should  be  construed  in  any  particular  way, 
or  to  say  to  them  a  priori  that  an  interpretation  different  from  that 
of  the  court,  as  to  the  weight  of  evidence,  would  be  absurd.  Should 
the  conclusion  of  the  jury  upon  the  weight  of  evidence  be  never  so 
absurd,  still  it  is  the  peculiar  province  of  the  jury  to  weigh  that 
evidence,  and  to  draw  their  own  independent  inferences  from  it ; 
and  the  only  legitimate  corrective  is  to  be  found  in  the  award  of  a 
new  trial,  or  by  a  case  agreed,  or  a  demurrer  to  evidence.  If  the 
court  can  a  priori  direct  the  jury  what  the  evidence,  either  made  out 
in  proof  or  liypothetically  stated,  really  amounts  to,  the  trial  by  jury 
becomes  a  cumbersome  formality,  and  had  as  well,  nay,  had  better 
be  dispensed  with,  inasmuch  as  in  the  solemn  administration  of 
justice  there  should  be  as  little  that  is  useless,  burdensome,  or  pre- 
tended, as  possible.  To  show  the  character  of  that  portion  of  the 
charge  of  the  court  regarded  as  exceptionable,  it  is  here  inserted, 
as  follows,  viz: 

*  ''  If  the  jury  find,  that  after  his  death  (the  death  of  [  *  112  ] 
the  husband)  she  (Mrs.  Kohne)  returned  to  her  former 
domicile  in  Charleston,  took  possession  of  the  house  and  servants 
devised  to  her,  lived  in  that  house  six  or  seven  months  of  every 
year,  calling  it  her  home,  spending  only  a  few  weeks  in  the  spring 
and  fall  in  her  house  here,  and  the  remainder  of  the  summer  at 
watering  places ;  coming  north  in  the  summer  for  the  sake  of  her 
health,  always  intending  to  return  to  her  house  in  Charleston ; 
that  she  was  hindered  returning  the  last  time  from  sickness ;  if  she 
consulted  counsel  how  she  might  avoid  giving  any  pretense  to  the 
tax  gatherers  of  Pennsylvania  to  treat  her  as  domiciled  here ;  if 
she  carefully  denied  at  all  times  her  citizenship  in  Philadelphia, 
even  to  erasing  it  from  printed  lists  of  her  church  donations,  as  the 
assertion  of  a  falsehood  ;  if  she  refused  to  have  some  of  her  furni- 
ture removed  here,  for  fear  such  a  fact  would  be  seized  upon,  after 
her  death,  for  the  purpose  of  asserting  her  domicile  here ;  if  she 
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called  herself,  in  her  will,  'of  Charleston;'  if,  when  absent  from 
that  place,  she  always  spoke  of  returning  to  it  as  her  home,  and 
did  return  to  it  as  such,  till  hindered  by  sickness — if  the  jury  be- 
lieved this  evidence  of  defendant's  witnesses,  testimony  which  has 
not  been  contradicted  or  denied,  it  would  be  absurd  to  say  her 
domicile  was  not  where  she  asserted  it  to  be,  to  wit,  in  the  city  of 
Charleston." 

Regarding  this  portion  of  the  charge  as  tending  to  confound  the 
powers  of  the  court  and  the  jury,  I  think  that  the  judgment  of  the 
circuit  court  should  be  reversed,  and  the  case  remanded  for  a  new 
trial. 


The  Covington  Drawbridge  Company  and  Richard  M.  Nebekeb^ 
Appellants,  v.  Alexander  0.  Shepherd  and  others. 

21  H.  112. 
Citizenship  op  Corporation — Equity. 

1.  The  case  of  The  Covington  Drawbridge  Company  v.  Shepherd,  20  How.  227,  as  to 
citizenship  of  corporation,  reaffirmed. 

2.  Where  a  judgment  has  been  rendered  against  a  bridge  corporation,  and  ezecntion 
retnrned  nulla  bona,  a  court  of  equity  can  take  possession  of  the  bridge,  appoint  a 
man  to  collect  the  tolls  and  pay  them  into  court,  to  answer  the  demand  of  the  judg- 
ment creditor. 

Appeal  from  the  circnit  court  for  the  district  of  Indiana.  The 
case  is  stated  in  the  opinion. 

Mr.  0.  H,  Smithy  for  appellants. 

Jf?\  Thompson,  for  appellees. 

€ 

[  *  122  ]  *  Mr.  Justice  Catron  delivered  the  opinion  of  the  court. 
In  December,  1854,  Shepherd  and  others  recovered  a 
judgment  against  the  Covington  Drawbridge  Company,  for  upwards 
of  six  thousand  dollars.  At  the  same  time,  Davidson  recovered  a 
judgment  against  the  same  company  for  upwards  of  a  thousand 
dollars. 

The  corporation  was  created  by  an  act  of  the  legislature  of  Indi- 
ana, and  built  a  drawbridge  over  the  Wabash  river,  in  that  State, 
pursuant  to  its  charter;  was  sued  for  a  tort  in  the  circuit  court 
of  the  United  States  for  Indiana  district,  where  the  recoveries  were 
had.  Executions  at  law  were  regularly  issued,  and  at  March  term, 
1855,  of  that  court,  were  returned  by  the  marshal,  "nothing 
found."     Alias  writs  of  ^.  fa.  were  taken  out  and  levied  on  the 
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bridge  as  real  estate^  and  in  November,  1855,  the  marshal  pro- 
ceeded to  sell  the  rents  and  profits  of  the  same  on  Davidson's  judg- 
ment for  the  term  of  one  year,  at  the  sum^of  $4,666.62,  Davidson, 
the  execution  creditor,  becoming  the  purchaser.  The  agent  of 
Shepherd  and  others  instructed  the  marshal  not  to  sell  the  bridge 
on  their  judgment,  and  he  returned  the  special  facts.  Davidson 
demanded  possession  of  the  bridge  from  the  corporation,  so  that  he 
might  obtain  the  tolls,  but  the  keeper  of  the  bridge,  and  a  prin- 
cipal owner  of  the  stock,  refused  to  surrender  possession.  In  May, 
1856,  Shepherd,  and  those  interested  in  the  large  judgment  jointly 
with  Davidson^  filed  their  bill  in  equity  in  the  circuit  court  of  the 
United  States  for  the  district  of  Indiana,  against  the  bridge  com- 
pany and  Bichard  M.  Nebeker,  as  keeper,  agent,  and  manager  of 
the  bridge;  praying  that  the  court  should  appoint  a  suitable  re- 
ceiver to  take  possession  of  the  same,  and  receive  the  tolls  and 
income,  and  apply  them  to  discharge  the  judgments  at  law,  after 
defraying  expenses.  The  court  made  the  decree  prayed  for,  from 
which  the  bridge  company  appealed  to  this  court. 

The  first  objection  made  to  the  decree  is,  that  it  does  not  appear 
by  the  bill  that  the  defendant  is  properly  described  as 
*  incorporated  by  the  State  of  Indiana.  The  bill  alleges  [  *  123  ] 
that  *'The  Covington  Drawbridge  Company,  of  Coving- 
ton, is  a  corporation  and  citizen  of  the  State  of  Indiana;  "  and  it  is 
also  insisted^  that  the  judgments  at  law  are  void,  because  jurisdic- 
tion was  not  given  to  the  United  States  courts  by  the  averment 
of  citizenship  in  either  of  the  declarations.  The  judgment  at  law, 
in  Shepherd's  case,  was  brought  before  this  court  at  the  last  term, 
when  it  was  held  that  the  averment  of  citizenship  here  objected  to 
was  sufficient.  (20  Howard,  227.)  That  decision  is  conclusive  of 
the  two  foregoing  exceptions. 

The  consideration  whether  by  a  creditor's  bill  corporate  property 
and  franchises  can  be  subjected  to  pay  the  debts  of  the  corporation, 
by  taking  possession  and  administering  its  afiairs,  and  drawing  to 
the  court  its  revenues,  is  a  question  of  great  importance  and  some 
difficulty.  In  advance  of  this  question,  it  is  insisted  here  that 
there  exists  in  Indiana  an  adequate  remedy  at  law ;  that  Davidson's 
judgment  is  satisfied  by  the  levy  and  sale  of  the  tolls  of  the  bridge; 
and  Davidson  having  obtained  a  remedy  by  Ji.  fa,y  Shepherd  may 
do  the  same.  To  ascertain  whether  Davidson  obtained  satisfaction 
by  the  marshal's  sale,  we  must  inquire  what  property  was  sold,  and 
what  title  to  it  acquired,  that'could  be  made  available  by  possession 
and  the  receipts  of  tolls. 

The  Covington  Drawbridge  Company  was  duly  incorporated  to 
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build  a  bridge  across  the  Wabasb  river  where  it  was  navigable  for 
steamboats,  and  not  subject  to  be  bridged  by  an  individual  assum- 
ing to  exercise  a  mere  private  right.  The  corporation  had  con- 
ferred on  it  a  public  right  of  partially  obstructing  the  river,  which 
is  a  common  highway,  and  which  obstruction  would  have  been  a 
nuisance,  if  done  without  public  authority.  This  special  privilege, 
conferred  on  the  corporation  by  the  sovereign  power,  of  obstructing 
the  navigation,  did  not  belong  to  the  country  generally  by  common 
right,  and  is  therefore  a  franchise;  and,  secondly,  the  authority  of 
taking  tolls  from  those  who  crossed  the  river  on  the  bridge  was  also  a 
franchise,  and  freedom  to  do  that  which  could  not  be  lawfully  done  by 
one  without  public  authority ;  this  franchise  could  only  he 
[  *  124  ]  conferred  by  the  legislature  directly,  or  indirectly  *  through 
public  agents  and  tribunals,  in  pursuance  of  a  statute. 
The  bridge  is  part  of  a  road,  and  an  easement,  like  the  road;  and 
the  privilege  of  making  the  bridge,  and  taking  tolls  for  the  use  of 
the  same,  is  a  franchise  in  which  the  public  have  an  interest;  the 
corporation,  as  owner  of  the  franchise,  is  liable  to  answer  in  dam- 
ages if  it  refuses  to  transport  individuals  on  being  paid  or  tendered 
the  usual  fare ;  the  law  secured  the  tolls  as  a  recompense  for  the 
duty  imposed  to  provide  and  maintain  facilities  for  accommodating 
the  public.  Whether  the  timbers  and  materials  of  this  bridge 
could  be  sold  at  auction  by  the  marshal,  by  virtue  of  a  feri  facias 
in  his  hands,  as  was  held  could  be  done  by  the  laws  of  North  Car- 
olina in  the  case  of  The  State  v.  Rives,  5  N.  C.  R.,  297,  we  are  not 
called  on  to  decide  in  this  case,  as  here  the  annual  tolls  were  sold, 
and  not  the  bridge  itself. 

By  the  laws  of  Indiana,  lands  and  tenements  cannot  be  sold 
under  execution,  until  the  rents  and  profits  thereof  for  a  term  not 
exceeding  seven  years  shall  have  been  first  offered  for  sale  at  public 
auction  ;  and  if  that  term,  or  a  less  one,  will  not  satisfy  the  execu- 
tion, then  the  debtor's  interest  or  estate  in  the  land  may  be  sold,  pro- 
vided it  brings  two-thirds  of  its  appraised  value.  The  tolls,  under 
the  idea  that  they  were  rents  and  profits  of  the  bridge,  were  sold 
for  one  year,  according  to  the  forms  of  this  law.  The  tolls  of  the 
bridge  being  a  franchise  and  sole  right  in  the  corporation,  and  the 
bridge  a  mere  easement,  the  corporation  not  owning  the  fee  in  the 
land  at  either  bank  of  the  river,  or  under  the  water,  it  is  difficult 
to  say  how  an  execution  could  attach  to  either  the  franchise  or  the 
structure  of  the  bridge  as  real  or  personal  property.  This  is  a 
question  that  this  court  may  well  leave  to  the  tribunals  of  Indiana 
to  decide  on  their  own  laws,  should  it  become  necessary.  One 
thing,  however,  is  plainly  manifest,  that  the  remedy  at  law  of  these 
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execution  creditors  is  exceedingly  embarrassed,  and  we  do  not  see 
how  they  can  obtain  satisfaction  of  their  judgments  from'  this  cor- 
poration, (owning  no  corporate  property  but  this  bridge,)  unless 
equity  can  afford  relief. 

By  the  la\Vs  of  Indiana,  stocks  in  a  corporation  may  be 
Hold  *  by  virtue  of  an  execution  against  the  owner  of  the  [  *  125  ] 
stocks,  which  the  sheriff  may  transfer  to  the  purchaser; 
hut  this  law  does  not  help  these  complainants ;  they  did  not  proceed 
against  the  stocks ;  their  judgment  at  law  did  not  affect  individual 
l)roperty,  but  corporate  property.  The  question  whether  a  railroad 
company's  property,  including  the  franchises,  can  be  subjected  to 
the  debts  of  the  corporation  by  a  decree  in  equity,  is  treated  very 
fully  by  Eedfield  on  Railways,  ch.  32,  section  2,  p.  571;  there  the 
substance  of  the  decisions  affecting  the  doctrine  is  given  in  cases 
where  there  were  liens  *by  mortgage.  The  subject  was  well  exam- 
ined by  the  supreme  court  of  Georgia  in  the  case  of  The  Macon  and 
Western  Railroad  Company  v.  Parker,  9  Geo.  R.  378.  The  contest 
tliere  involved  claims  of  creditors.  When  speaking  of  the  necessity 
of  equity  exercising  jurisdiction,  the  court  say  ''that  the  whole 
liistory  of  equity  jurisprudence  does  not  present  a  case  which  made 
the  interposition  of  its  powers  not  only  highly  expedient,  but  so 
indispensably  necessary  in  adjusting  the  rights  of  creditors  to  an 
insolvent  estate  as  this  did."  The  road  was  sold  according  to  the 
decree;  but,  to  settle  the  difficulty  as  to  the  sale  of  a  franchise 
without  the  consent  of  the  power  granting  it,  upon  application,  an 
act  wiis  passed  by  the  legislature,  creating  the  purchaser  and  his 
associates  a  body  corporate,  with  the  powers  and  privileges  of  the 
old  company.  In  England,  the  practice  is,  to  order  a  receiver  to  be 
appointed  to  manage  the  corporate  property,  take  the  proceeds  of 
the  franchises,  and  apply  them  to  pay  the  creditors  filing  the  bill. 
(Blanchard  v.  Cawthorn,  4  Simons's  R.  566;  Tripp  v.  The  Chard 
Railway  Company,  21  E.  Law  and  E.  R.  53.) 

All  that  we  are  called  on  to  decide  in  this  case  is,  that  the  court 
below  had  power  to  cause  possession  to  be  taken  of  the  bridge ;  to 
appoint  a  receiver  to  collect  tolls,  and  pay  them  into  court,  to  the 
end  of  discharging  the  judgments  at  law;  and  our  opinion  is,  that 
the  power  to  do  so  exists,  and  that  it  was  properly  exercised.  It 
is  therefore  ordered  that  the  decree  below  be  affirmed,  and  the  cir- 
cuit court  is  directed  to  proceed  to  execute  its  decree. 

*  Mr.  Justice  Daniel  dissented,  for  want  of  jurisdiction  [  *  126  ] 
of  the  courts  of  the  United  States  over  corporations.    (Mar- 
shall V,  Bait,  and  Ohio  B.  B.  Co.,  16  How.  Beports.) 
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Edward  M.  Livermore  and  another^  Appellants,  v.  Thomas  A. 

Jenckes  and  others. 

21  H.  126. 
Assignments — Conflict  of  Laws. 

1.  An  sussigDment  for  the  benefit  of  creditors,  which  prefers  some  creditors,  and  which 
directs  that  the  dividend  of  all  other  creditors  who  refuse  to  accept  the  dividend  as 
full  satisfaction  shall  be  paid  to  the  assignor,  is  valid  hj  the  law  of  Rhode  Island 
and  void  by  the  law  of  New  York. 

2.  The  assignor  and  assignee  resided  in  Rhode  Island.  Some  of  the  property  was  in 
New  York,  and  some  of  the  creditors  resided  there. 

3.  The  assignment  was  valid  as  to  the  property  in  both  States,  in  the  absence  of  any 
actual  fraud  in  the  assignment. 

This  is  an  appeal  from  the  circuit  court  for  the  southern  district 
of  New  York,  and  the  case  is  sufficiently  stated  in  the  opinion. 

Mr,  Morrilly  for  appellants. 

Mr.  Jenckes  and  Mr,  0.  Seward,  for  appellees. 

[  *  144  ]  *Mr.  Justice  Wayne  delivered  the  opinion  of  the  court. 
This  bill  was  filed  by  the  appellants  in  the  circuit  court 
of  the  United  States  for  the  southern  district  of  New  York,  as  judg- 
ment creditors  of  the  respondents,  Waterman  &  Samuel  Harris, 
to* avoid  an  assignment  made  by  Waterman  to  the  respondents, 
Jenckes  &  Farnnm,  in  trust  for  the  payment  of  the  creditors  of 
Harris  &  Waterman,  and  of  Waterman  individually. 

The  appellants  seek  to  avoid  the  assignment,  on  the  ground  that 
it  was  voidable,  from  its  tending  to  hinder,  delay,  and  defraud 
creditors;  because  there  is  a  reservation  in  it  to  the  assignee  of  the 
dividends  of  such  creditors  as  should  refuse  to  become  parties  to  it, 
and  to  release  their  demands  in  consideration  of  the  dividends  they 
might  receive.  It  appears  that  a  large  amount  of  the  property 
conveyed  was  in  the  State  of  New  York ;  that  the  appellants  re- 
sided there,  and  that  they  were  then  creditors  of  Harris  &  Water- 
man. The  trusts  in  the  deed  were,  first,  to  pay  the  expenses  of 
the  assignment;  secondly,  to  pay  the  debts  of  several  preferred 
creditors  of  Harris  &  Waterman,  and  of  Waterman  individually; 
and,  thirdly,  to  pay  all  the  residue  of  the  debts  of  Waterman  in- 
dividually, and  as  a  member  of  the  firm  of  Harris  &  Waterman. 
The  assignment  contained  the  following  proviso:  ** Provided,  That 
none  of  my  said  creditors  named  in  the  third  class  of  this  assign- 
ment shall  be  entitled  to  receive  any  dividend  or  benefit  under  the 
deed  of  assignment,  unless  they  shall  execute  and  deliver  to  my 
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said  assignee,  within  six  months  from  the  date  hereof,  a  full  release 
and  discharge,  under  seal,  of  all  their  claims  and  demands  against 
me,  the  assignor;  but  the  dividends  on  the  claims  and 
demands  of  the  creditors  who  shall  not  execute  *such  [*145] 
release  shall  be  paid  over  to  me,  the  said  assignor,  or  to 
such  person  as  I  shall  appoint." 

It  appears  that  Harris,  the  copartner  of  Waterman,  had  given  to 
the  latter  a  bill  of  sale  of  all  their  partnership  property;  that  the 
firm  was  then  dissolved ;  that  Waterman  had  the  possession  of  it, 
and  that  he  afterwards  made  the  deed  of  assignment  to  Jenckes  & 
Farnum.  Now,  Jenckes  &  Farnum  received  and  held  the  property 
under  the  assignment,  as  well  that  which  was  in  New  York  as  all 
that  was  elsewhere.  A  part  of  the  copartnership  property  was  the 
Owasca  Lake  mill,  situated  at  Auburn,  Cayuga  county.  State  of 
New  York,  and  it  is  admitted  that  it  exceeded  in  value  the  debt  due 
by  Harris  &  Waterman  to  the  complainants.  As  to  that  property, 
James  Fitton  was  a  copartner ;  but  it  appears  that  he  joined  with 
Harris  &  Waterman  in  dissolving  the  copartnership,  and  in  author- 
izing Waterman  to  ''settle  up"  its  business,  having  on  the  same 
day  agreed  that  Harris  should  convey  to  Waterman  the  bond  and 
mortgage  which  he  had  given  to  Harris  &  Waterman  for  the  pur- 
chase money  due  by  him  for  an  undivided  fourth  part  of  the  Owasca 
Lake  mill.  Thus  Waterman  was  made  the  sole  owner  of  it.  He 
supposed  himself  at  that  time  to  be  solvent,  and  that  he  could  carry 
on  the  business  of  the  mill,  and  worked  it  for  some  time ;  but  find- 
ing himself  unable  to  do  so,  he  conveyed  it  to  Jenckes  &  Farnum, 
with  all  the  other  property  of  the  late  concern  which  had  become 
his,  with  the  intention  that  they  should,  as  his  assignees,  make  an 
equitable  distribution  of  it  among  his  creditors ;  and,  in  his  answer 
to  the  bill  of  the  complainants,  he  declares  he  did  so  without  any 
fraudulent  intent  to  hinder,  delay,  or  defraud  creditors.  Water- 
man had  been,  was  then,  and  was  when  he  made  the  assignment, 
a  citizen  of  the  State  of  Rhode  Island.  The  property  assigned  was 
in  diflferent  States.  Jenckes  &  Farnum  accepted  the  trusts  of  the 
assignment.  Waterman  ceased  to  have  any  control  over  it,  and, 
for  aught  that  appears,  the  assignees  have  executed  their  trust 
unirapeachably.  After  the  assignment  was  made,  the  complain- 
ants obtained,  in  the  supreme  court  of  New  York,  a  judgment  upon 
their  demand  against  Harris  &  Waterman. 

They  have  now  brought  their  bill  as  judgment  creditors 
*  against  Waterman  and  Jenckes  &  Farnum,  the  assignees,  [  *  146  ] 
to  avoid  the  assignment ;  alleging  that  they  have  a  lien 
upon  the  property  in  New  York,  or  its  proceeds,  as  creditors  of 
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Harris  &  Waterman,  because  Waterman's  assignment  to  Jenckee 
&  Farnnm  contained  a  reservation  to  the  assignor,  which,  by  the 
laws  of  New  York,  was  fraudulent.  And  so  it  would  have  been, 
had  the  assignment  been  made  in  that  State,  by  persons  residing 
there.  But  the  assignment  was  made  in  the  State  of  Rhode  Island, 
by  a  person  and  to  persons  residing  there,  and  is  in  every  particular 
just  such  a  one  as,  by  the  laws  of  that  State,  merchants  and  others 
in  failing  circumstances,  residing  there,  are  allowed  to  make  in 
favor  of  creditors  within  that  State  and  those  residing  elsewhere, 
wlierevcr  the  property  of  the  assignor  may  be.  We  see  no  cause 
for  thinking  it  was  fraudulently  made.  The  respondents  deny  it 
upon  their  oaths,  as  responsively  to  the  charge  made  by  the  com- 
plainants as  that  can  be  done.  The  latter  have  not  sustained  their 
charge  by  any  proof  whatever.  For  that  cause  alone,  if  there  was 
no  other,  we  should  concur  with  the  circuit  judge  in  the  decree 
given  by  him  in  this  case.  And  we  also  concur  with  him,  that  the 
complainants  never  acquired  nor  ever  had  any  lien  upon  the  prop- 
erty in  New  York,  so  as  to  subject  it  legally  or  equitably  to  their 
demand  against  Harris  &  Waterman,  either  before  or  after  it  was 
carried  into  judgment  in  the  supreme  court  of  New  York.  Deem- 
ing the  grounds  stated  decisive  of  this  controversy,  we  abstain 
from  a  discussion  of  other  points  learnedly  and  ably  argued  by  the 
counsel  in  the  cause  in  their  respective  printed  briefs.  They  were 
appropriate  to  the  cause,  but  we  do  not  deem  them  necessary  for 
the  decision  of  it. 

We  direct  the  affirmance  of  the  decree  given  in  the  court  below. 


Frederick  L.  Barrsda  and  others,  Plaintiffs  in  Error,  v.  Benjamin 

H.  Silsbee  and  others. 

21  H.  146. 

COHSTBUCTION  OP  C05TRACT8 — PaBOL  EvIDENOX. 

1.  A  contract  to  pay  twenty- five  dollars  per  ton  freight  for  carrying  gaano,  and  snob 
advance  as  might  take  place  in  the  price  of  freights  before  time  of  delivery,  is  a  fre- 
quent class  of  contracts  in  charters  of  vessels. 

2.  The  charterers  had  a  monopoly  of  that  trade,  and  plaintifi  undertook  to  show  that 
thoy  had  advanced  the  rate  to  other  vessels,  by  showing  the  charter-parties  they  had 
made.  The  charter-parties  allowed  advance  of  five  dollars,  but  it  was  said  in  the 
charter  to  be  fo.r  the  use  of  the  vessel  on  the  outward  voyage. 

3.  Parol  testimony  held  admissible  to  show  that  this  was  a  device  to  get  rid  of  the 
contract  for  the  advance  in  this  and  other  cases,  and  that  no  use  was  made  or  intended 
to  be  made  of  the  vessel  on  the  outward  voyage  by  defendants. 
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This  is  a  writ  of  error  to  the  circuit  court  for  the  district  of  Mary- 
land.    The  case  is  very  fully  stated  in  the  opinion. 

Mr,  Wallia  and  Mr,  Nelson^  for  plaintiffs  in  error. 

Mr,  Brune  and  Mr.  Johnaoriy  for  defendants. 

*  Mr.  Justice  Clifford  delivered  the  opinion  of  the  court.  [  *151  ] 
This  case  comes  before  the  court  upon  a  writ  of  error  to 
the  circuit  court  of  the  United  States  for  the  district  of  Maryland. 
It  is  an  action  of  indebitatus  assumpsit^  and  was  brought  in  the  court 
below  by  the  defendants  in  error,  who  were  the  original  plaintiffs, 
to  recover  tlie  freight  earned  by  the  ship  Shirley  on  a  charter  of  the 
ship  made  by  the  plaintiffs  to  the  original  defendants  for  the  trans- 
portation of  guano  from  the  Chincha  Islands  to  the  United  States. 
At  the  date  of  the  charter-party,  the  defendants  were  agents  of  the 
Peruvian  government,  and,  as  such,  had  been  for  some  time  in  the 
habit  of  chartering  vessels  to  bring  guano  to  the  United  States  for 
sale.  Its  exportation  from  the  islands  is  a  government  monopoly, 
in  which  none  except  those  employed  by  the  government  are  per- 
mitted to  engage,  and  the  defendants  are  the  jsole  agents  of  that 
government  in  the  United  States.  They  reside  in  Baltimore,  and 
have  agents  in  New  York  and  Boston,  duly  authorized  to  negotiate 
for  vessels,  and,  after  the  charters  are  signed  by  the  owners,  to 
transmit  them  to  the  defendants  for  their  approval  and  signature. 
Their  agents  in  Boston  negotiated  the  charter  of  the  Shirley,  and, 
after  it  was  executed  in  behalf  of  the  owners,  it  was  accord- 
ingly transmitted  and  signed  *by  the  defendants.  It  is  [*152] 
dated  Boston,  April  11,  1854,  and  recites,  among  other 
things,  that  the  Sliirley  was  then  lying  at  New  York,  and  that 
she  was  to  proceed  to  Callao,  from  Australia,  where  she  was  then 
bound,  and  from  thence  with  all  convenient  dispatch  to  the  Chincha 
Islands,  to  take  in  her  cargo  of  guano.  She  was  to  be  at  Callao 
ready  to  load  in  the  course  of  January  and  February,  1855,  or 
sooner,  and  ninety  running  days  were  allowed  for  loading.  After 
completing  her  loading,  she  was  to  proceed  direct  to  Hampton 
Roads,  her  place  of  destination,  to  receive  orders  from  the  defend- 
ants or  their  agents  to  discharge  at  any  safe  port  not  south  of 
Han)pton  Roads  or  north  of  Cape  Ann.  Freight  was  to  be  paid  at 
the  rate  of  twenty-five  dollars  per  ton,  custom-house  weight,  and 
tlie  ship  was  to  have  the  benefit  of  any  advance  in  the  guano  freights 
made  by  the  charterers  in  the  United  States  before  she  finished 
loading  at  the  islands. 

She  sailed  from  New  York  the  first  of  May,  1854,  with  a  full 
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cargo  on  owners'  account,  which  she  discharged  Jat  Australia,  and 
sailed  tlience,  in  pursuance  of  her  charter,  to  Callao  and  the  Chin- 
cha  Islands.  Her  cargo  of  guano  was  loaded  between  the  first  day 
of  January  and  the  ninth  day  of  March,  1855,  and  on  the  following 
day  she  sailed  for  Callao,  and  thence  to  her  place  of  destination  for 
orders.  On  her  arrival  at  Hampton  Eoads,  she  received  orders  to 
go  to  Baltimore,  which  she  accordingly  did,  and  was  there  unloaded 
between  the  first  and  the  twenty-fifth  day  of  July,  1855,  having 
brought  home  fourteen  hundred  and  fifty-nine  tons  of  guano.  Some 
correspondence,  however,  had  taken  place  between  the  parties  before 
the  Shirley  arrived.  On  the  eighth  day  of  June,  1855,  the  plain- 
tiffs wrote  to  the  defendants,  referring  to  that  clause  in  the  charter 
providing  for  an  advance,  and  suggesting  that  they  had  been  in- 
duced to  make  the  charter  at  the  solicitation  of  their  agents,  upon 
the  assurance  that  they  should  receive  every  advantage  from  any 
rise  in  i'reight,  and  expressing  their  astonishment  at  learning  that 
they  did  not  intend  to  pay  more  than  at  the  rate  of  twenty-five  dol- 
lars per  ton,  and  signifying  at  the  same  time  their  willingness  to 

listen  to  any  fair  proposition  the  defendants  had  to  make. 
[  *  153  ]  To  that  letter  the  *defendants  replied,  under  date  of  the 

eleventh  of  June,  1855,  to  the  effect  that  the  guano  freiglite 
had  .remained  at  the  same  rates  since  the  Shirley  was  chartered,  ad- 
mitting, however,  that  they  had  since  taken  up  certain  vessels  with 
the  privilege  of  using  them  outwards,  and  saying  that  they  had  done 
so  in  several  instances,  and  that  in  such  cases  they  had  allowed  the 
vessels  a  compensation  for  that  use,  but  that  such  additional  com- 
pensation had  nothing  to  do  with  the  rates  of  guano,  as  would  appear 
by  referring  to  those  charters.  Other  correspondence  took  place 
between  the  parties,  or  their  counsel,  which  it  is  not  necessary  to 
notice  at  the  present  time.  After  the  cargo  of  the  Shirley  was  dis- 
charged, the  defendants  rendered  an  account  of  the  voyage  to  the 
plaintiffs,  showing  a  balance  in  their  favor  of  twenty-one  thousand 
nine  hundred  and  forty-three  dollars  and  eighty-nine  cents,  calculat- 
ing the  freight  at  twenty-five  dollars  per  ton,  without  any  allowance 
for  a  rise  under  the  advance  clause  of  the  charter,  which  was  not  sat- 
isfactory to  the  plaintiffs.  They  claimed  a  further  sura  under  the 
advance  clause,  equal  to  five  dollars  per  ton  upon  the  whole  freight 
brought  home.  Seven  other  vessels  were  chartered  by  the  defend- 
ants between  the  eleventh  day  of  April  and  the  twenty-seventh  day 
of  May,  1854,  for  the  transportation  of  guano  from  the  Chincha 
Islands  to  the  United  States.  All  of  those  charters  were  intro- 
duced by  the  plaintiffs,  subject  to  objection,  and  they  are  substan- 
tially the  same  with  that  of  the  Shirley,  and  contain  a  similar 
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clause,  giving  the  vessels  the  benefit  of  a  subsequent  rise  in  the 
guano  freights.  On  the  first  day  of  June,  1854,  after  these  char- 
tors  were  executed,  the  defendants  wrote  to  their  agents  in  New 
York  and  Boston,  enclosing  a  pro  forma  charter-party  for  vessels 
out  and  home,  and  authorized  and  instructed  them  to  take  up  as 
many  vessels  as  they  could  under  such  charters,  without  allowing 
the  least  deviation  from  its  terms,  and  directing  them  in  the  same 
communications  to  keep  former  rates,  without  benefit  of  advance, 
for  liome  charters.  It  recites  that  the  vessel  taken  up  shall  pro- 
ceed to  Callao,  from  a  port  in  the  Indian  or  Pacific  oceans,  ^' where 
she  is  at  present  bound."  and  thence  with  all  convenient 
dispatch  to  the  Chincha  Islands  to  take  in  her  *cargo,  [*154] 
and  that  the  vessel  shall  be  ready  to  load  in  the  course  of 
January,  1855,  and  shall  thence  proceed  to  Hampton  Roads  for 
orders  and  to  discharge,  as  is  provided  in  the  charter  of  the  Shir- 
ley. Freight  was  to  be  paid  on  charters  conforming  to  those  in- 
structions at  the  rate  of  twenty-five  dollars  per  ton,  custom-house 
weight,  and  the  charters  were  to  contain  the  following  stipulation: 

**  It  is  further  agreed,  that  within  one  week  from  the  date  hereof, 
the  owners  of  the  vessel  may,  if  they  see  fit,  elect  to  dispatch  her 
direct  to  Callao  and  the  Chincha  Islands,  to  load,  as  hereinbefore 
provided  ;  and  in  case  the  owners  shall  so  elect,  the  charterers  shall 
be  entitled  to  all  her  earnings  for  such  outward  voyage,  and  shall 
further  have  the  privilege  of  shipping  by  her  such  outward  cargo, 
not  exceeding  two  hundred  tons,  as  they  may  desire,  provided 
thov  shall  do  so  within  ten  days  after  the  owners  shall  have  an- 
nonnced  their  election.  The  charterers,  on  the  arrival  of  the  ves- 
sel at  the  home  port,  to  pay,  in  full  satisfaction  for  such  earnings 
and  privilege,  and  of  all  outward  freight,  such  gross  sum  as  shall 
be  equivalent  to  Jive  dollars  per  ton  on  the  return  cargo  delivered." 

Twenty-five  vessels  were  subsequently  taken  up  under  charter- 
parties  substantially  conforming  to  that  stipulation,  all  bearing 
(late  prior  to  the  thirtieth  day  of  July  following  that  instruction. 
Sixteen  were  negotiated  by  the  agents  of  the  defendants  residing 
in  Now  York,  five  by  the  defendants  themselves,  and  the  remain- 
ing four  by  their  agents  in  Boston.  In  many  of  these  charters, 
the  clause  prescribing  the  port  from  which  the  vessel  was  to  pro- 
ceed to  Callao,  as  contained  in  the  pro  forma  charter-party,  was 
omitted,  and  another  substituted  in  its  place,  as  **from  where  she 
was  hound,"  or  '*froni  Amsterdam,  where  bound,"  or  from  New 
York  direct  to  Callao.  These  deviations,  however,  from  the  form 
<»f  a  charter  furnished  by  the  defendants  must  have  been  approved 
by  them,  as  all   the  charters   subsequently  negotiated  by  their 
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agents  were  duly  transmitted  to  Baltimore,  and  received  their  sig- 
natures, before  they  went  into  operation.  Some  other  deviations 
from  the  pro  forma  charter-party,  of  minor  importance,  were  intro- 
duced into  one  or  more  of  these  charters,  which  it  is  not 
[  *  155  ]  *  important  to  notice  in  this  investigation,  as  they  all  con- 
tained the  stipulation  above  mentioned,  which  is  the  prin- 
cipal subject  of  controversy  in  this  suit.  Under  that  stipulation, 
the  owner  might  elect,  within  a  week  from  the  date  of  the  charter- 
party,  to  dispatch  the  vessel  direct  to  Callao  and  the  Chincha 
Islands;  and  in  that  event,  the  charterers  had  the  privilege  to 
ship  the  outward  cargo  for  their  own  benefit,  not  exceeding  two 
hundred  tons,  provided  they  elected  so  to  do  within  ten  days  after 
the  owner  announced  his  decision  to  send  the  vessel  direct;  and  ia 
case  the  owner  so  elected  and  sent  the  vessel,  no  matter  whether 
the  charterers  freighted  her  out  or  not,  the  owner  was  entitled  in 
all  events  to  demand  five  dollars  per  ton  on  the  return  cargo  of 
guano,  in  addition  to  the  twenty-five  dollars  agreed  to  be  paid  in 
the  general  clause  of  the  charter-party  already  stated. 

Whether  the  vessel  carried  out  much  or  little  freight,  or  none  at 
all,  was  entirely  immaterial  to  the  owner,  so  far  as  respected  the 
earnings  of  the  vessel,  as  the  additional  compensation  in  any  event 
was  to  be  estimated  and  ascertained,  not  upon  the  outward  freight, 
but  upon  the  return  cargo ;  and  it  made  no  difference  in  respect  to 
time,  as  the  owner  contracted  that  the  vessel,  whether  freighted  or 
not,  should  be  at  Callao  ready  to  load  in  the  course  of  January, 
under  the  penalty  of  twelve  thousand  dollars. 

Tliat  stipulation,  whatever  might  have  been  its  object,  resalted 
in  no  material  pecuniary  advantage  to  the  defendants.  They  did 
not  furnish  any  outward  cargo,  except  in  a  single  instance,  and 
then  only  to  a  small  amount,  consisting  of  seven  or  eight  boxes  of 
cigars.  In  another  instance,  they  offered  to  ship  two  iron  boilers 
for  Callao,  but  the  owners  refused  to  take  them  as  deck  load,  alleg- 
ing that  it  would  be  dangerous,  and  the  dispute  led  to  a  cancella- 
tion of  the  contract  by  mutual  consent.  Except  in  those  two  cases, 
the  defendants  never  attempted  to  avail  themselves  of  the  benefits 
secured  by  that  provision,  either  by  furnishing  the  freight  directly 
or  by  advertising  the  vessels.  Their  counsel  insist  that  the  addi- 
tional compensation  was  paid  for  the  privilege  thus  secured;  and 
that  it  makes  no  difference  whether  it  was  exercised  or  not,  inas- 
much as  they  had  the  right  to  avail  themselves  of  it  if  they 
[  *  156  ]  saw  *  fit,  and  found  it  to  be  for  their  advantage.  All  or 
nearly  all  of  the  vessels  proceeded  directly  from  the  United 
States,  carrying  out  no  freight  for  the  defendants,  and  on  their  re- 
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turn  were  paid  the  additional  five  dollars  for  every  ton  of  guano 
brought  home.  How  much  that  additional  compensation  amounted 
to  does  not  appear,  nor  are  there  any  data  in  the  record  fr^^m  which 
it  can  be  definitely  ascertained.  According  to  the  charter  of  the 
Shirley,  she  was  a  ship  of  nine  hundred  and  ten  tons  burden,  and 
it  appears  that  she  brought  home  fourteen  hundred  and  fifty-nine 
tons  of  guano,  reckoned  at  custom-house  weight.  Eleven  of  the 
charters  of  the  other  vessels  give  their  tonnage,  showing  that  their 
measurement,  on  an  average,  is  a  fraction  more  than  eight  hundred 
tons.  Assuming  that  the  average  of  the  eleven,  whose  tonnage  is 
given,  is  the  true  average  of  the  whole  number  chartered  contain- 
ing that  provision,  and  that  each  brought  home  cargo  in  proportion 
to  the  Shirley,  it  would  show  that  the  amount  of  the  additional 
compensation  allowed  to  those  vessels  under  that  clause  could  not 
have  been  much  less  than  one  hundred  and  fifty  thousand  dollars. 
Whatever  the  sum  was,  whether  more  or  less  than  the  amount  sup- 
posed, it  must  be  assumed,  on  the  theory  of  the  defendants,  that  it 
was  allowed  and  paid  by  the  charterers,  in  consideration  of  the 
privilege  secured  to  load  the  vessels  outward  for  their  own  benefit, 
which  privilege  the  case  shows  they  never  exercised  to  an  extent  to 
enable  them  to  realize  therefrom  more  than  the  sum  of  fifty  dollars. 
It  was  insisted  by  the  plaintiffs  in  the  court  below  that  this  stipu- 
lation was  inserted  in  those  charters,  as  a  device  to  avoid  the  effect 
of  the  advance  clause  in  the  charter  of  the  Shirley  and  other  vessels, 
which  had  gone  out  under  similar  charters,  and  that  the  real  con- 
tract was  one  to  give  thirty  dollars  per  ton  for  the  transportation 
of  the  guano  to  the  United  States,  and  consequently  showed  that 
the  charterers,  within  the  period  specified,  had  made  an  advance 
in  the  guano  freights  equal  to  the  amount  of  such  additional  com- 
pensation. 

They  also  offered  parol  proof  in  support  of  their  view  of  these 
transactions,  which  was  received  by  the  court,  subject  to  objec- 
tion. 

*  Such  brief  portions  only  of  the  testimony  as  are  neces-  [  *  157  ] 
sary  to  a  proper  understanding  of  the  legal  questions  to 
be  decided  will  here  be  reproduced. 

In  respect  to  the  vessels  whose  charters  required  that  they  should 
proceed  from  some  port  in  the  Indian  or  Pacific  ocean,  the  plain- 
tiffs proved  that  the  vessels  proceeded  direct  to  Callao,  and  that 
the  owners,  at  the  time  the  charters  were  made,  did  not  and  had 
not  contemplated  any  such  indirect  voyage,  and  elected,  in  the  act 
of  executing  the  charters,  to  send  the  vessels  direct,  and,  in  some 
instances,  were  told  immediately,  by  the  agents  of  the  defendants, 
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who  negotiated  the  charters,  that  they  might  proceed  at  once,  as 
there  was  no  outward  cargo  for  them.  Those  charters  from  which 
the  ahove  clause  had  been  stricken  out  still  contained  the  stipala- 
tion  in  question,  allowing  the  election  to  the  owners  as  to  the  course 
of  the  voyage ;  and  in  such  cases,  the  vessels  went  out  in  ballast 
direct  to  Callao,  and  on  their  return  from  the  Ohincha  Islands  with 
a  cargo  of  guano  were  paid  the  additional  compensation. 

Another  class  of  testimony  was  to  the  effect  that  the  agents  of  the 
defendants  in  New  York  and  Boston  offered  thirty  dollars  per  ton  for 
the  charter  of  the  vessels  to  go  direct,  and,  *after  the  offers  were  ac- 
cepted by  the  owners,  that  the  charters  were  drawn  up,  contaiaing 
this  stipulation;  and  that  the  owners,  when  the  charters  were  pre- 
sented for  execution,  inquired  why  they  were  so  drawn,  and  were  told 
that  it  was  because  they  had  made  charter-parties  at  twenty-five  dol- 
lars per  ton,  and  consequently  did  not  wish  that  these  charters  should 
show  more  than  that  sum ;  and  in  one  instance,  the  answer  to  the 
inquiry  was,  that  they  did  not  wish  these  charters  to  conflict  with 
former  charter-parties,  which  provided  for  a  freight  of  twenty-five 
dollars  per  ton,  with  the  benefit  of  a  rise.  These  declarations  of 
the  agents  of  the  defendants  were  proved  by  the  owners  of  the  ves- 
sels who  made  the  charters.  It  was  proved  by  the  defendants  that 
their  agents  never  had  any  authority  in  respect  to  such  charters, 
except  what  was  conferred  by  the  letters  of  instruction  of  the  first 
of  June,  1854 ;  and  those  agents,  upon  being  called  as  wit- 
[  *  158  ]  nesses,  denied  that  *  they  had  ever  made  the  declarations 
ascribed  to  them  by  the  witnesses  called  by  the  plaintiffs. 

Further  explanatory  and  rebutting  testimony  was  introduced  by 
the  defendants ;  but,  as  it  does  not  give  rise  to  any  legal  question 
for  the  consideration  of  the  court,  it  is  omitted. 

After  the  testimony  was  concluded,  the  counsel  of  the  defendants 
requested  the  court  to  exclude  from  the  consideration  of  the  jury  all 
the  declarations  and  statements  of  those  agents  given  in  evidence 
by  the  plaintiffs,  respecting  the  terms,  conditions,  or  purposes,  of 
the  charter-parties  negotiated  by  them,  varying  from  the  authority 
and  powers  conferred  on  them  by  their  written  instructions;  ^hich 
the  court  refused  to  do,  so  far  as  regarded  the  declarations  and 
statements  made  at  the  time  the  charters  were  executed,  and  ruled 
and  determined  that  all  such  declarations  and  statements  were 
admissible  and  competent  evidence.  To  which  refusal  and  ruling 
the  defendants  excepted,  and  their  exception  was  allowed  by  the 
court. 

Prayers  for  instruction  were  then  made  by  both  parties — first  by 
the  plaintiffs,  and  then  by  the  defendants.    Those  presented  by  the 
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defendants  were  made  the  subject  of  exception.  They  are  eight  in 
number,  includiug  the  one  embraced  in  the  third  bill  of  exceptions ; 
bat  inasmuch  as  we  have  come  to  the  conclusion  that  the  instruc- 
tions given  by  the  <;ourt  cover  the  whole  controversy  between  the 
parties,  they  will  not  be  specifically  examined;  and  for  the  further 
reason,  that  their  separate  consideration  would  be  tedious  and  un- 
profitable. 

The  instructions  given  by  the  court  are  to  the  effect  that,  in  ad- 
dition to  the  balance  proved  on  the  account  rendered,  '*the  plain- 
tiffs are  entitled  to  recover  such  further  sum,  if  any,  as  the  jury 
may  find  to  have  been  the  advance  on  the  freights  agreed  to  be 
paid  by  the  defendants  to  any  one  for  bringing  guano  from  the 
Chincha  Islands  to  the  United  States  in  charters  executed  here 
between  the  eleventh  day  of  April,  1854,  and  the  day  the  jury  shall 
find  the  Shirley  finished  loading  at  the  Chincha  Islands. 

2.  ^^That  in  ascertaining  whether  any  contract  for  advanced 
freight  was  made,  the  jury  are  not  confined  to  the  con- 
*  sideration  alone  of  the  charter-parties  executed  after  the  [  *  159  ] 
eleventh  day  of  April,  1854,  but  are  to  consider  them  in 
connection  with  all  the  evidence  in  the  case  ;  and  if  they  find  that 
the  real  contract,  in  some  one  or  more  of  the  charter-parties,  was  a 
contract  to  bring  guano  here  and  deliver  it  at  thirty  dollars  per 
ton,  and  that  the  five-dollar  clause  was  added  to  avoid  any  respon- 
sibility under  the  advance  clause  in  the  charter  of  the  Shirley,  then 
the  five  dollars  advanced  is  an  advanced  freight,  within  the  mean- 
ing of  the  first  instruction." 

Under  these  instructions,  the  jury  returned  a  verdict  for  the 
plaintiffs  in  the  sum  of  thirty  thousand  nine  hundred  and  forty-four 
dollars  and  sixty-two  cents.  Whereupon,  the  defendants  brought 
a  writ  of  error  to  this  court. 

1.  They  now  insist,  among  other  things,  to  the  effect  that  the 
advance  clause  in  the  charter-party  of  the  Shirley  must  be  inter- 
preted to  refer  only  to  homeward  voyages  from  the  Chincha  Islands 
to  the  United  States. 

2.  That  the  charter-parties  introduced  by  the  plaintiffs  to  show 
an  advance  in  the  guano  freights  are  on  their  face  for  voyages  of  a 
different  character  from  that  of  the  Shirley,  and  afforded  no  evi- 
dence to  maintain  the  action. 

3.  That  the  parol  evidence  introduced  by  the  plaintiffs  was  not 
admissible,  and  should  have  been  rejected. 

4.  That  even  if  the  parol  evidence  were  admissible,  and  it  were 
competent  to  treat  the  charters  under  consideration  as  stipulations 
for  a  round  voyage  out  and  home,  they  would  still  furnish  no  evi- 
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dence  of  an  advance  in  the  gnano  freights  over  the  charter  of  the 
Shirley,  unless  it  were  shown  that  the  earnings  of  the  Shirley  out, 
and  the  twenty-five  dollars  per  ton  home,  were  less  than  the  thirty 
dollars  per  ton  stipulated  to  be  paid  under  that  construction  of  these 
charters. 

I.  All  of  these  propositions  except  one  involve,  directly  or  in- 
directly, the  construction  of  the  advance  clause  in  the  charter  of 
the  Shirley.  Under  that  clause,  the  Shirley  was  to  have  the  benefit 
of  any  advance  in  the  guano  freights  made  by  the  charterers  in 
the  United  States,  before  she  finished  loading  at  the  islands.  She 
was  chartered  on  the  eleventh  day  of  April,  1854,  and  fin- 
[*160]  ished  loading  on  the  eighth  day  of  March,  1855;  *aud 
consequently  her  owners  were  entitled,  by  the  express 
words  of  the  contract,  to  claim  the  benefit  of  any  advance  in  such 
freights  made  by  the  defendants  in  the  United  States  between  those 
dates. 

Such  an  advance  in  guano  freights  could  only  be  made  by  the 
defendants,  as  they  were  the  only  persons  in  the  United  States  who 
were  authorized  by  their  government  to  contract  for  its  transporta- 
tion. They  could  raise  the  price  of  transportation  or  reduce  it,  if 
the  owners  of  the  vessels  would  accept  their  terms ;  and  if  not, 
they  could  refuse  to  contract;  and  if  no  contracts  for  an  advance 
were  made  by  them  within  the  period  specified  in  the  charter  of  the 
Shirley,  then  her  owners  would  have  no  claim  for  additional  com- 
pensation. Their  right  to  such  compensation  was  not  referred  to 
the  state  of  the  market,  but  to  the  subsequent  contracts  made  by 
the  defendants  for  the  transportation  of  guano  from  the  Chincha 
Islands  to  the  United  States.  Freights  in  general  might  rise  ever 
so  much,  and  it  would  not  benefit  theplaintifis  unless  the  defendants 
yielded  to  its  influence,  and  made  contracts  to  give  higher  rates  for 
the  transportation  of  guano.  They  might  engage  in  any  other 
branch  of  commerce,  and  give  what  rates  of  freight  they  pleased, 
and  yet  if  they  did  not  make  any  advance  in  the  guano  freights  in 
the  United  States,  it  would  not  confer  any  benefit  upon  the  plain- 
tifi^s.  Any  other  advance  in  freights,  however  great  and  by  whom- 
soever made,  were  not  to  be  taken  into  account  in  determining  the 
question  whether  the  plaintifis  were  entitled  to  additional  compen- 
sation. In  order  to  avail  the  plaintiffs  in  that  behalf,  it  must  be 
an  advance  made  by  the  defendants,  and  one  paid^  or  agreed  to  be 
paid,  as  the  price  for  the  transportation  of  guano  to  the  United 
States  ;  and  it  must  appear  that  the  contract  for  such  payment  was 
made  within  the  period  specified  in  that  clause  of  the  charter  of 
the  Shirley.     Looking,  therefore,  to  the  plain  import  of  the  Ian- 
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gnage  of  the  parties,  and  applying  that  language  to  me  subject- 
matter  of  the  contract,  as  described  in  the  contract  itself,  it  is  clear 
that  the  word  '* freight,"  as  qualified  by  the  word  ** guano,"  was 
used  in  a  special  sense,  and  refers  solely  to  the  price  paid,  or  agreed 
to  be  paid,  by  the  defendants,  within  the  prescribed  time 
for  *  tlie  transportation  of  guano  from  the  Chincha  Islands  [  *  161  ] 
to  the  United  States.  According  to  the  terms  of  the  con- 
tract, the  parties  agreed  that  the  subsequent  transactions  of  the 
defendants  in  the  same  trade  should  furnish  and  constitute  the 
standard  or  criterion  by  which  their  rights  and  duties  towards  each 
other  gr.owing  out  of  tliat  clause  in  the  charter-party  should  be 
ascertained  and  determined.  Their  agreement  was  to  the  effect 
that  the  plaintiffs  contracted  unconditionally  to  perform  the  service 
mentioned,  for  which  they  were  in  all  events  to  receive  the  sum 
specified  in  the  general  clause  of  the  charter-party;  and  in  case  the 
defendants  paid  or  contracted  to  pay  other  persons  a  greater  sum 
for  the  like  service  before  the  Shirley  finished  loading,  then  the 
plaintiffs  were  entitled  to  an  additional  compensation  under  this 
special  clause,  equal  to  the  excess  so  paid  or  contracted  to  be  paid 
to  such  other  parties.  They  chartered  their  vessel  early  in  the  sea- 
son, as  ap|)ears  from  the  date  of  the  charter-party,  and  it  may  fairly 
he  inferred  from  the  nature  of  the  transaction  and  the  surrounding 
circumstances,  independently  of  the  correspondence,  that  some  such 
stipulation  was  regarded  as  necessary  to  protect  their  interests  in 
the  contingency  of  a  rise  in  freights  as  the  season  advanced.  Suchr 
contingent  agreements  are  of  frequent  occurrence  between  mer- 
chants and  ship  owners,  and  are  entitled  to  receive  a  liberal  inter- 
pretation, as  they  are  in  furtherance  of  trade  and  equal  justice 
between  the  parties.  They  are,  perhaps,  more  frequently  based 
upon  the  future  state  of  the  markets,  and  not,  as  in  this  case,  upon 
the  transactions  of  the  merchant  in  the  particular  trade.  Parties, 
however,  have  the  right  to  select  what  criterion  they  please;  and 
where  their  contracts  are  fairly  made,  they  must  receive  a  reasona- 
ble construction,  so  as  to  carry  their  intention  into  effect,  and  in 
general  that  intention  must  be  gathered  from  the  language  em- 
])loyed,  the  surrounding  circumstances,  and  the  subject-matter. 
Our  attention  has  been  drawn  to  the  case  of  Gether  v.  Capper,  (80 
Eng.  C.  L.  695,)  as  asserting  a  contrary  doctrine.  On  a  careful 
examination  of  the  facts  of  that  case,  and  the  opinions  of  the  judges, 
we  have  come  to  the  conclusion  that  it  is  not  opposed  to  the 
views  here  expressed.  It  was  an  action  for  freight  *  upon  [  *  162  ] 
a  charter-party.  Under  the  general  clause,  a  given  rate 
of  freight  was  to  be  paid  in  all  events,  as  in  this  case ;  and  it  con- 
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tained  a  special  clause,  which  stipulated  that  the  plaintiff  *'  was  to 
receive  the  highest  freiglit  which  he  could  prove  to  have  been  paid 
for  ships  on  the  same  voyage,  when  the  vessel  passed  Elsinore/' 
At  the  trial,  the  plaintiff  was  unable  to  prove  that  any  other  vessel 
had  made  the  voyage  referred  to  in  the  charter-party.     Failing  in 
that  attempt,  he  then  offered  proof  that  a  higher  rate  had  been  paid 
for  vessels  about  that  time  from  Lundswall,  or  an  adjacent  port,  to 
London,  which  is  a  very  different  voyage.     Whereupon  a  verdict 
WHS  taken  for  the  plaintiff,  reserving  leave  to  the  defendant  to  move 
to  enter  a  verdict  in  his  favor,  or  to  reduce  the  damages,  as   the 
court  should  think  fit.     A  rule  to  show  cause  was  accordingly 
granted,  and  after  argument  it  was  made  absolute.    Separate  opin- 
ions were  given  on  the  occasion  by  the  judges,  to  the  effect  that  the 
owner  could  not  entitle  himself  to  the  additional  compensation  by 
proving  that  other  vessels  had  been  chartered  at  higher  rates  from 
Lundswall  to  London,  that  being  a  different  voyage,  and  not  within 
the  fair  intendment  of  the  charter-party.     Every  one  of  the  judges 
present  placed  the  decision  expressly  upon  the  words  of  the  charter- 
party,  and  the  failure  of  the  plaintiff  to  bring  his  case  within  their 
intendment.     His  right  to  additional  compensation  was  made  to 
depend,  by  the  express  words  of  the  contract,  upon  his  being  able 
to  i)rove  that  other  vessels  at  that  time  specified  received  or  were  to 
receive  higher  rates  of  freight  for  the  same  voyage.     He  failed  to 
exliibit  the  proof,  and,  of  course,  was  not  entitled  to  recover.     His 
<;ontract  prescribed  the  criterion  by  which  his  claim  to  additional 
compensation  was  to  be  ascertained  and  determined,  and  he  had  no 
riglit  to  go  out  of  the  contract  and  select  a  new  standard,  to  which 
the  other  contracting  party  had  not  consented.     It  is  far  otherwise 
with  the  plaintiffs  in  the  case  under  consideration.     Their  case 
rests  upon  somewhat  different  grounds.     They  have  proved  the 
state  of  facts  on  which  their  right  to  recover  depends.     According 
to  the  verdict  of  the  jury,  and  the  instructions  of  the  ctourt,  their 

case  is  brought  within  the  legal  intendment  of  the  con- 
[  *  163  ]  tract,  leaving  nothing  for  the  *  consideration  of  this  court, 

except  the  legal  questions  presented  in  the  bills  of  excep- 
tion. Their  ship  was  to  have  the  benefit  of  aqy  advance  in  the 
guano  freight  made  by  the  charterers  in  the  United  States  before 
she  finished  loading.  They  contracted  to  bring  guano  from  the 
Chincha  Islands  to  the  United  States  for  a  given  rate  per  ton,  and 
the  defendants  stipulated  to  pay  that  rate,  and  if  they  paid  or  con- 
tracted to  pay  other  vessels  a  higher  rate  before  the  Shirley  finished 
loading,  then  they  agreed  to  give  the  plaintiffs  an  additional  com- 
pensation equal  to  that  excess ;  and  for  that  excess  of  rate  per  ton 
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the  plaintiffs  were  entitled  to  recover,  together  with  the  balance  of 
the  account  rendered,  which  was  admitted  to  be  correct  by  the  de- 
fendants. These  suggestions  lead  necessarily  to  the  conclusion  that 
there  is  no  error  in  the  charge  of  the  circuit  court,  so  far  as  respects 
the  construction  of  the  contract,  as  the  instruction  in  that  particu- 
lar was  in  strict  conformity  to  the  views  here  expressed.  It  was  to 
the  effect  that  if  the  jury  found  that  the  defendants  had  agreed  to 
pay  otliers  more  than  twenty-five  dollars  per  ton  for  bringing  guano 
from  the  Chincha  Islands  to  the  United  States  under  charter-parties 
executed  here  between  the  dates  before  mentioned,  then  they  were 
authorized  to  find  a  verdict  in  favor  of  the  plaintiffs  for  that  excess. 
All  of  the  charters  relied  on  by  the  plaintiffs  as  tending  to  show 
that  such  was  the  fact,  were  substantially  of  the  same  character,  so 
that  if  one  had  that  tendency,  then  all  had,  and  that  was  conceded 
in  the  argument,  and  must  have  been  so  understood  by  the  jury. 

II.  In  the  next  place,  it  is  insisted  that  the  declarations  and 
statements  of  the  agents  of  the  defendants,  made  at  the  time  those 
charters  were  executed.  Were  improperly  admitted  as  evidence,  and 
two  grounds  are  assumed  in  support  of  the  proposition.  First,  that 
they  were  made  without  authority,  and  therefore  were  not  admissible 
to  affect  the  interests  of  the  defendants;  and,  secondly,  that  they 
were  admitted  in  violation  of  the  well-known  rule  that  parol  evi- 
dence is  not  admissible  to  explain,  vary,  or  contradict,  a  written 
instrument.  All  such  declarations  and  statements  made  subse- 
quently to  the  execution  of  the  charters  were  properly  ruled  out 
and  excluded  from  the  consideration  of  the  jury. 

*  1.  Some  brief  reference  to  the  facts  of  the  case  becomes  [  *  164  ] 
necessary,  in  order  to  test  the  correctness  of  the  first  ground 
assumed  under  this  last  proposition.  Full  authority  had  been  con- 
ferred upon  those  agents  to  negotiate  for  the  vessels  whose  charters 
were  introduced  by  the  plaintiffs.  Those  declarations  and  state- 
ments were  made  by  their  agents  in  respect  to  the  subject-matter 
of  the  negotiation,  and  at  the  time  the  charters  were  presented  to 
the  owners  of  the  vessels  for  execution.  After  they  were  executed 
by  the  owners,  they  were  forwarded  to  the  defendants  and  received 
their  signatures,  and  every  assurance  given  by  the  agents  to  the 
owners  of  the  vessels  was  subsequently  made  good  by  the  defend- 
ants. They  were  told  there  was  no  outward  cargo  for  them,  and 
that  they  might  proceed  immediately  ;  and  they  were  allowed  to  do 
so,  without  objection  or  remonstrance.  The  vessels  carried  out  no 
freight,  and,  on  their  return,  the  owners  were  paid  thirty  dollars 
per  ton  on  the  return  cargo,  without  hesitation  or  complaint.  Ac- 
companying those  explanations  were  others  to  the  effect  that  the 
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stipulation  in  question  had  been  inf)erted  in  the  charters,  so  that 
they  might  not  conflict  with  those  previously  made  providing  for  a 
rise  in  freight;  and  the  circumstances  fail  to  disclose  any  other 
substantial  purpose  for  which  it  was  done. 

Parties  do  not  usually  contract  heavy  pecuniary  obligations  with- 
out some  object  in  view  ;  and  as  no  substantial  one  is  disclosed^ 
except  by  the  one  assigned  by  the  plaintiffs,  it  is  impossible  to  say, 
as  matter  of  law,  that  the  charters  in  question  and  the  surrounding 
circumstances  had  no  tendency  to  maintain  the  issue  for  the  plain- 
tiffs.    Where  the  fact  of  agency  has  been  proved,  says  Mr.  Starkie, 
either  expressly  or  presumptively,  the  act  of  the  agent,  coextensive 
with  the  authority,  is  the  act  of  the  principal,  whose  mere  instru- 
ment he  is,  and  then,  whatever  the  agent  says,  within  the  scope 
of  his  authority,  the  principal  says;  and  evidence  may  be  given  of 
such  acts  and  declarations,  as  if  they  had  been  actually  done  and 
made  by  the  principal  himself.     That  principle  was  directly  sanc- 
tioned  by  this   court  in  United  States  v,  Gooding,  12  Wheat. 
470,  where  the  views  of  the  author,  as  libove  quoted,  were  cited 
and  approved.     (2  Star.  Ev.  45.)     Whatever  the  agent 
[  *  165  ]  *does  in  the  lawful  prosecution  of  Xhe  business  intrusted 
to  him  by  the  principal,  is  the  act  of  the  principal;  and 
there,  says  Mr.  Greenleaf,  his  representations,  declarations,  and 
admissions,  respecting  the  subject-matter,  will  also  bind  him,  if 
made  at  the  same  time,  and  constituting  a  part  of  the  res  gestce^ 
and  they  are  of  the  nature  of  original  evidence,  and  not  hearsay; 
and  Judge  Story,  in  his  valuable  Treatise  on  the  Law  of  Agency, 
maintains  the  same  doctrine.     (1  Greenl.  Ev.  35 ;   113  Story  on 
Ag.,  sec.  134.)     Acts  and  declarations  of  an  agent  are  admissible 
under  such  circumstances,   upon  the  ground   that,   whatever  an 
agent  does  or  says  in  reference  to  the  business  in  which  he  is  at 
the  time  employed,  and  within  the  scope  of  his  authority,  is  done 
or  said  by  the  principal,  and  consequently  may  be  proved  in  like 
manner  as  if  the  evidence  applied  personally  to  the  principal. 
(American  Fur  Co.  t?.  The  United  States,  2  Pet.  364.)     On  the 
whole  case,  we  are  of  the  opinion  that  the  evidence  of  original 
authority  in  the  agents   was  sufiicient  to  warrant   the  court  in 
submitting  their  declarations  and  statements  to  the  jury. 

In  the  same  connection,  it  was  also  denied  at  the  argument  that 
there  is  any  sufficient  evidence  in  the  case  to  show  that  the  agents 
of  the  defendants  had  any  authority  to  make  deviations  from  the 
pro  forma  charter-party  furnished  to  them  on  the  first  day  of  June, 
1854.  A  recurrence  to  the  evidence,  however,  will  show  that  the 
suggestions  are  not  well  founded.     They  commenced  negotiating 
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for  vessels  under  those  instructions  shortly  after  they  were  received, 
and  continued  the  business  till  nearly  the  close  of  July.  All  the 
charters,  after  they  were  executed  by  the  owners,  were  forwarded 
to  the  defendants,  and  received  their  signatures.  One  bears  date 
as  early  as  the  fifth  day  of  June,  and  otliers  as  late  as  the  twenty- 
ninth  day  of  July,  showing  that  they  were  approved  as  they  were 
forwarded,  and  at  different  times.  These  facts  present  strong 
])resumptive  evidence  of  authority,  fully  warranting  the  court  in. 
submitting  the  question  to  the  jury. 

2.  The  second  ground  assumed  by  the  defendants,  under  this 
proposition,  is,  that  the  declarations  and  statements  of  their 
agents  ought  to  have  been  excluded,  for  the  reason  that 
*  parol  evidence  is  not  admissible  to  explain,  vary,  or  con-  [  *  166  ] 
tradict,  a  written  contract.  That  principle,  as  a  general 
rule  applicable  to  parties  and  privies,  and  their  representatives, 
and  those  claiming  under  them,  is  undeniable,  and  is  not  disputed 
by  the  counsel  of  the  plaintifils.  They  contended,  however,  in  the 
court  below,  and  still  insist,  that  the  right  of  the  plaintiff  to  de- 
mand additional  compensation  in  this  case  was  made  to  depend,  by 
t\\Q  express  words  of  the  contract,  upon  the  subsequent  transactions 
of  the  defendants  in  the  same  trade,  and  that  the  stipulation  in  the 
subsequent  charters  is  so  framed  that  it  covers  up  and  conceals  the 
real  nature  of  tlie  contracts  between  tlie  parties.  They  went  far- 
ther in  the  court  below,  and  still  insist  that  the  real  contract  was 
one  to  pay  thirty  dollars  per  ton  to  bring  guano  from  the  Chincha 
Islands  to  the  United  States,  and  that  the  stipulation  was  framed 
in  the  form  in  which  it  appears,  graduating  five  dollars  on  the  out- 
ward and  twenty-five  dollars  on  the  home  voyage,  for  the  express 
purpose  of  relieving  the  defendants  from  the  responsibility  which 
they  had  incurred  to  the  plaintiffs,  under  the  charter  of  the  Shir- 
ley, and  the  jury  have  found  all  these  alleged  facts  in  favor  of  the 
plaintiffs.  Whether  the  jury  were  warranted  in  so  finding  or  not, 
is  not  a  question  for  an  appellate  tribunal.  That  question  cannot 
be  re-examined  by  this  court.  For  the  purposes  of  any  examination 
of  the  case  which  it  is  competent  for  this  court  to  make  under  the 
constitution  of  the  United  States  and  the  laws  of  congress,  it  must 
be  assumed  that  the  facts  of  the  case  have  been  correctly  found  by 
the  jury.  Repeated  decisions  of  this  court  have  affirmed  the  doc- 
tiine,  which  is  but  a  repetition  of  the  constitutional  provision  upon 
the  subject,  that  no  fact  tried  by  a  jury  shall  be  otherwise  re- 
exam  inable  in  any  court  of  the  United  States  than  according  to 
the  rules  of  the  common  law;  and  it  is  well  known  that  the  only 
modes  known  to  the  common  law  of  re-examining  the  facts  of  a 
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case,  after  they  have  heen  found  by  a  jury,  are  the  granting  of  a 
new  trial  by  the  court  where  the  issue  was  tried,  or  to  which  the 
record  was  properly  returnable,  or  by  the  award  of  a,  venire  facias  de 
novo  by  an  appellate  court,  for  some  error  of  law  which 
[*16T]  intervened  in  the  proceedings.  *  (Parsons  v.  Bedford  et 
aL,  3  Pet.  447 ;  United  States  v.  King  et  al.,  7  How.  845; 
Richardson  v,  Doane,  3  Dall.  102;  United  States  v.  Eliason,  16 
Pet.  301 ;  Phillips  v,  Preston,  5  How.  289.) 

Whether  the  evidence,  when  offered,  is  admissible^  is  a  question 
for  the  court;  but  when  admitted,  the  question  whether  it  is  suffi- 
cient or  not  is  for  the  jury,  and  it  is  their  province  to  draw  from  it 
all  such  inferences  and  conclusions  as  it  conduces  to  prove,  and 
which,  in  their  judgment,  it  does  prove;  and  their  finding  is  con- 
clusive, unless  a  new  trial  is  awarded  by  the  court  in  which  the  case 
is  tried,  or  in  the  appellate  tribunal^  for  some  error  of  law.  Guided 
by  these  principles,  it  must  be  assumed,  in  the  further  examination 
of  this  question,  that  the  facts  are  as  they  have  been  found  to  be  by 
the  jury.  It  then  appears  that  the  real  contract  in  these  charters 
was  one  to  pay  thirty  dollars  per  ton  for  bringing  guano  from  the 
Chincha  Islands  to  the  United  States,  and  that  the  stipulation  in 
question  was  inserted  in  the  charters  to  cover  up  and  conceal  the 
real  nature  of  the  contract,  in  order  to  enable  the  defendants  to 
relieve  themselves  from  the  responsibility  which  they  had  incurred 
in  their  previous  contract  with  the  plaintiffs;  and  the  question  is, 
whether  the  parol  evidence  was  properly  admitted  to  prove  those 
facts.  When  the  plaintiffs  offered  to  prove  those  facts  in  the  court 
below,  the  question  was  then  presented  to  the  circuit  court  precisely 
as  it  is  here  stated.  Evidence,  when  offered  at  the  trial,  must  be 
assumed  to  exi^st,  and  to  be  true,  for  the  purpose  of  determining  the 
question  of  its  admissibility.  Proof,  such  as  was  offered  and  re- 
ceived in  this  case,  could  only  be  rejected  upon  one  of  two  grounds 
— first,  that  the  evidence  of  the  facts  was  not  admissible;  and, 
secondly,  that  if  the  facts  were  proved,  they  would  have  np  tend- 
ency to  maintain  the  action.  That  they  would  maintain  the  action 
if  proved,  no  one  can  doubt;  so  that  the  only  question  is,  whether 
they  were  admissible. 

One  further  explanation  is  necessary,  in  order  to  present  the 
question  in  its  true  light.  It  is  not  pretended  that  the  parol  evi- 
dence conflicts  in  any  manner  with  the  written  contract 
[  *  168  J  on  *  which  the  suit  was  brought.  On  the  contrary,  the 
objection  is  directed  solely  to  its  effect  upon  the  charter- 
parties  subsequently  executed  by  the  defendants  with  the  owners 
of  the  other  vessels.     Those  charters  were  introduced  by  the  plain- 
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tiffs  as  evidence  in  the  cause,  to  show  their  right  to  recover.  They 
also  relied  on  the  circumstances  attending  the  transactions,  and  the 
declarations  and  statements  of  the  agents  who  negotiated  them,  and 
the  subsequent  conduct  of  the  defendants  in  respect  to  the  same 
subject-matter.  At  the  trial,  the  charters  were  submitted  to  the 
jury  as  evidence,  and  the  jury  were  told,  in  effect,  that  they  were  not 
confined  to  the  charters  alone,  but  were  at  liberty  to  consider  them 
in  connection  with  all  the  other  evidence  in  the  case,  in  order  to 
ascertain  what  the  real  contracts  were  between  those  parties. 

Where  the  efiect  of  a  written  agreement  collaterally  introduced 
as  evidence,  as  in  this  case,  depends,  not  merely  on  the  construction 
and  meaning  of  the  instrument,  but  upon  extrinsic  facts  and  cir- 
cumstances, the  inferences  of  fact  to  be  drawn  from  it  must  be  left 
to  the  jury.  It  was  so  held  by  this  court  in  Etting  v.  The  Bank 
of  the  United  States,  11  Wheat.  75,  and  we  think  the  principle  is 
correct.  In  that  case,  the  testimony  consisted  of  various  commu- 
nications and  reports  made  to  the  bank,  of  their  own  transactions, 
and  of  the  admissions  of  the  parties  or  their  agents,  and  it  was  in- 
sisted, on  the  part  of  the  bank,  that  the  jury  were  not  at  liberty  to 
draw  inferences  of  the  fact  from  the  Written  evidence;  to  which 
objection,  Marshall,  ch.  jus.,  replied,  that  '*  were  the  fact  as  alleged, 
and  were  it  true  that  all  the  testimony  is  in  writing,  the  conse- 
quence drawn  from  it  cannot  be  admitted."  Other  cases  have  been 
decided  by  this  court,  applying  the  same  doctrine  as  in  lasigi  v. 
Brown,  17  How.  182.  That  was  an  action  brought  to  recover 
damages  against  the  defendant  for  a  false  representation  respecting 
the  pecuniary  standing  of  a  third  party,  whereby  the  plaintiff  had 
been  induced  to  sell  goods,  and  had  incurred  loss.  Letters  were  in- 
troduced, and  facts  and  circumstances  connected  with  them  proved; 
and  this  court  held  that  it  was  for  the  jury  to  say,  after  examin- 
ing the  letters  in  connection  with  the  facts  and  circum- 
stances whether  they  *  were  calculated  to  inspire,  and  did  [  *  169  ] 
inspire,  a  false  confidence  in  the  pecuniary  responsibility 
of  the  party,  to  which  the  defendant  knew  he  was  not  entitled. 

Another  view  of  the  question  is  also  very  properly  invoked  by 
the  plaintiffs.  Their  claim  to  additional  compensation,  by  the  ex- 
press words  of  the  contract,  was  made  to  depend  upon  their  being 
able  to  exhibit  proof  that  the  defendants  had  paid  other  parties  a 
higher  rate  than  twenty-five  dollars  per  ton  for  the  same  service. 
Oral  proof  to  that  efiect,  if  credible,  was  as  good  as  written.  They 
were  at  liberty  to  rely  upon  the  one  or  the  other,  or  upon  both  com- 
bined, as  circumstances  might  indicate  it  to  be  for  their  interest  or 
convenience.     Beyond  question  they  might  introduce  those  charters 
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for  that  purpose,  if  they  saw  fit;  or,  if  they  had  the  means,  and 
preferred  to  do  so,  they  might  prove  their  case  by  other  evidence; 
and  it  cannot  be  maintained  that  their  right  to  do  so  was  in  any 
manner  impaired  after  those  charters  were  introduced.  They 
were  not  parties  to  those  contracts,  nor  did  they  in  any  legal  sense 
chiim  under  them.  Their  rights  being  made  to  depend  upon  the 
subsequent  transactions  of  the  defiendants  with  third  parties,  it 
was  clearly  proper  to  admit  proof  to  show  what  those  transactions 
were. 

Several  courts  and  text  writers  have  stated  the  principle  much 
broader  than  it  is  here  laid  down.  The  rule  excluding  parol  proof 
in  such  cases,  says  Mr.  Greenleaf,  cannot  affect  third  persons ;  who, 
if  it  were  otherwise,  might  be  prejudiced  by  things  recited  in  the 
writings  contrary  to  the  truth,  through  the  ignorance,  carelessness, 
or  fraud,  of  the  parties,  and  who  therefore  ought  not  to  be  precluded 
from  proving  the  truth,  however  contradictory  to  the  written  instru- 
ments of  others.  In  Krider  v.  Lafierty,  (I  Whar.  314,)  it  is  held, 
that  the  rule  is  applicable  only  in  suits  between  parties  to  the  agree- 
ment, and  their  representatives  and  those  claiming  under  them,  and 
not  to  strangers.  It  is  also  held  in  England,  in  several  ca.se8,  that 
the  rule  is  not  applicable  to  strangers.  (King  v.  Inhabitants  of 
Cheadle,  3  Barn,  and  Ad.  833 ;  2  Taylor's  Ev.  sec.  827,  and  cases 
cited;  Wilson  v.  Hart,  7  Taun.  294;  Overseers  of  Berlin  v,  Nor- 
wich, 10  John.  229;  Poth  on  Obi.  by  Evans,  n.  766;  2 
[*170]  *Gow.  and  H.  notes,  354,  368;  Reynolds  v.  Magness,  2 
Ired.  26;  1  Greenl.  Ev.  sec.  279.) 

Parol  testimony  is  always  admissible  in  matters  of  contract,  to 
show  fraud,  notwithstanding  its  effect  may  be  to  contradict  what  is 
in  writing.  That  principle  is  too  well  established  and  too  generally 
acknowledged  to  require  any  confirmation.  Parties  have  the  right 
to  make  their  own  contracts;  and,  in  general,  when  they  are  satis- 
fied, that  is  sufficient,  and  others  have  no  right  to  complain.  Cases, 
however,  occasionally  arise,  where  a  contract,  though  bona  fide  be- 
tween those  who  made  it,  may  operate  as  a  fraud  upon  third  parties; 
and  in  this  case,  assuming  the  facts  to  be  as  they  have  been  found 
by  the  jury,  and  as  the  evidence  tends  to  prove,  that  the  stipulation 
in  question  was  inserted  in  those  charters  for  the  purpose  of  en- 
abling the  defendants,  by  that  device,  to  avoid  their  responsibility 
to  the  plaintiffs,  whether  the  owners  of  the  vessels  knew  the  pur- 
pose or  not,  the  act  so  far  partakes  of  the  nature  of  a  fraud  between 
the  parties  to  this  suit  as  to  authorize  the  introduction  of  parol  evi- 
dence, to  show  what  the  truth  was  in  regard  to  those  transactions. 

For  these  reasons,  we  are  of  the  opinion  that  the  instructions  given 
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by  the  circuit  court  were  correct,  and  that  there  is  no  error  in  the 
record. 

The  decree  of  the  circuit  court  therefore  is  affirmed,  with  costs. 

Mr.  Justice  Watnb,  Mr.  Justice  Catron,  and  Mr.  Justice  Grier, 
dissented. 


Thb  United  States,  Appellants,  v.  John  A.  Sutfer. 

21  H.  170. 
California  Land  Grants. 

1.  The  loss  of  the  original  grant  or  titulo  need  not  be  proved  with  absolute  certainty 
to  let  in  secondary  evidence  of  its  ezintence.  The  circamstances  considered  which 
justify  the  prodnction  of  a  copy  from  the  court's  register,  though  without  the  signa- 
ture of  the  governor. 

2.  The  grant  is  one  under  the  colonization  laws  of  Mexico ;  and,  though  all  the  condi- 
tions subsequent  have  not  been  complied  with,  yet,  as  the  grantee  has  settled  on  the 
land  in  good  faith,  this  court  cannot  declare  the  grant  forfeited. 

3.  Nor  does  the  fact  that  there  is  no  approval  of  the  supreme  government  shown  defeat 
the  grant.  It  remains  for  this  government  to  con6rm  or  reject;  and  this  court  is  of 
opinion  that  it  is  valid,  though  imperfect. 

4.  The  claim  for  twenty-two  leagues,  the  surplus  of  the  limits  of  the  one  above  decided, 
is  not  sustained  by  the  same  testimony  as  to  its  actual  existence. 

5.  It  was  made  by  Alicheltorena  in  a  time  of  intestine  war,  when  he  was  in  flight  from 
the  seat  of  government,  and  his  cause  in  extremity.  He  was  overthrown,  and  his 
successors  never  acknowledged  its  validity,  nor  has  this  government  given  it  any 
sanction.     It  must  be  rejected. 

This  is  an  appeal  from  the  district  court  for  the  northern  district 
of  California. 

It  was  an  appeal  from  a  decree  confirming  a  land  grant  in  favor 
of  the  appellee. 

The  case  is  very  fully  stated  in  the  opinion. 

Mr,  Blackj  (attorney  general,)  and  Mr.  HaUj  for  the  United 
States. 

Mr.  Crittenden,  Mr.  Butler,  and  Mr.  Walker ,  for  appellee. 

*  Mr.  Justice  Campbell  delivered  the  opinion  of  the  court;  [  *  171  ] 
This  cause  comes  to  this  court  by  appeal  from  a  decree 
of  the  district  court  of  the  United  States  for  the  northern 
district  of  *  California,  which  affirms  a  sentence  of  the  [  *  172  ] 
board  of  commissioners  to  settle  private  land  claims  in 
that  State,  in  favor  of  the  appellee,  upon  a  claim  to  thirty-three 
square  leagues  of  land  in  the  valley  of  the  Sacramento  river.     The 
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record  shows  that  the  claimant,  a  native  of  Switzerland,  immi- 
grated to  the  department  of  California  about  the  year  1839,  was 
naturalized  as  a  citizen  of  Mexico,  and  with  the  leave  of  the  govern- 
ment formed  a  settlement  near  the  junction  of  the  Sacramento  and 
American  rivers,  which  he  designated  New  Helvetia.  The  country 
at  the  time  was  uninhabited,  except  by  bands  of  warlike  Indians, 
who  made  frequent  depredatory  incursions  upon  the  undefended 
settlements  to  the  south  and  east  of  this  place.  In  two  or  three 
years  after  his  arrival,  the  claimant  was  commissioned  by  the  gov- 
ernor of  California  to  guard  the  northern  frontier  and  to  represent 
the  government  in  affording  security  and  protection  to  its  inhabit- 
ants against  the  invasion  of  the  Indians  and  marauding  bands  of 
hunters  and  trappers,  who  occasionally  visited  the  valley  for  plun- 
der. In  the  year  1841  he  commenced  the  erection  of  a  fort  at  New 
Helvetia,  at  his  own  expense.  It  was  surrounded  by  a  high  wall, 
and  was  defended  by  cannon.  Within  this  fort  there  were  dwell- 
ing-houses for  his  servants  and  workmen,  and  workshops  for  the 
manufacture  of  various  articles  of  necessity.  There  was  a  grist- 
mill, tannery,  and  distillery,  attached  to  the  establishment.  A 
number  of  Indians  were  domesticated  by  him,  and  contributed  to 
cultivate  his  fields  of  grain  and  to  defend  the  settlement  from  more 
savage  tribes.  He  was  possessed  of  several  thousands  of  horses  and 
neat  cattle,  which  were  under  the  care  of  his  servants.  There  were 
collected  at  difierent  times  from  twenty  to  fifty  families,  and  there 
were  in  the  course  of  years  some  hundreds  of  persons  connected 
with  this  settlement.  He  is  described  as  having  been  hospitable 
and  generous  to  strangers,  and  the  governors  of  California  bear 
testimony  to  the  vigor  with  which  he  performed  the  duties  of  his 
civil  and  military  commission. 

In  March,  1852,  he  placed  before  the  board  of  commissioners  a 
claim  for  eleven  leagues  of  land,  to  include  his  place  at  New  Hel- 
vetia, and  extending  thence  north,  which  were  granted 
[  *  173  ]  *  to  him  by  Juan  B.  Alvarado,  governor  of  California, 
18th  of  June,  1841. 

In  March,  1853,  he  amended  his  petition  and  claimed  an  addi- 
tional quantity  of  twenty-two  leagues,  which  were  granted  to  him 
and  his  son,  John  A.  Sutter,  the  5th  of  February,  1845,  by  Michel- 
torena,  the  governor  of  California ;  this  being  the  surplus  (sobrante) 
contained  within  the  limits  from  which  his  first  grant  was  to  be 
fulfilled.  The  cspedietite  submitted  to  the  board,  with  the  grant 
of  Alvarado,  and  as  a  part  of  it,  represents  that  he  is  in  possession 
of  New  Helvetia,  and  that  his  enterprise  there  had  the  sanction  of 
the  government,  and  had  been  prosperous;  that  he  had  associated 
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with  him  industrious  families;  and  that,  besides  the  advantage  to 
himself,  he  had  awakened  industry  in  others,  and  had  also,  by  the 
strength  of  his  company,  formed  a  strong  barrier  against  the  savage 
Indians,  He  asks  to  enlarge  his  establishment,  by  introducing 
twelve  families,  and  for  this  purpose  solicits  a  grant  of  eleven 
leagues  at  his  establishment  of  New  Helvetia,  from  the  governor, 
together  with  his  powerful  influence  before  the  supreme  govern- 
ment of  the  nation,  that  its  approbation  might  be  given.  The 
governor  recognizes  the  truth  of  the  statements  in  the  espediente, 
and  declares  that  he  has  been  sufficiently  informed  that  the  land  is 
vacant  and  suitable  for  the  purpose  of  the  grantee.  He  grants  to 
the  applicant,  *^for  him  and  his  settlers,  the  said  land,  called  New 
Helvetia,  subject  to  the  approbation  of  the  supreme  government 
and  of  the  departmental  assembly,"  and  subject  to  four  conditions. 
The  third  and  fourth  relate  to  the  boundaries  of  the  land  and  tlje 
consummation  of  the  title,  and  are  as  follows:  '*3d.  The  land  of 
which  donation  is  made  to  him  is  of  the  extent  of  eleven  sitios  de 
ganado  mayor,  as  exhibited  in  the  sketch  annexed  to  the  proceed- 
ings, without  including  the  lands  overflown  by  the  swelling  and 
current  of  the  rivers.  It  is  bounded  on  the  north  by  los  Tres  Pacas 
(three  summits)  and  the  39°  41'  45''  north  latitude;  on  the  east  by 
the  borders  of  the  Rio  de  las  Plumas;  on  the  south  by  the  parallel 
38°  49'  32"  of  north  latitude;  and  on  the  west  by  the  river 
Sacramento.  4th,  When  this  property  shall  be  confirmed  unto 
him,  he  shall  petition  the  proper  judge  to  give  him  pos- 
*  session  of  the  land,  in  order  that  it  may  be  measured,  [*174] 
agreeably  to  ordinance^  the  surplus  thereof  remaining  for 
the  benefit  of  the  nation,  for  convenient  purposes.  Therefore  I 
order  that  this  title  being  held  as  firm  and  valid,  that  the  same  be 
entered  in  the  proper  book,  and  that  these  proceedings  be  trans- 
mitted to  the  Excellent  departmental  assembly." 

The  first  inquiry  in  cases  like  this  is,  has  the  authenticity  of  the 
grant  been  established?  This  was  not  questioned  in  the  district 
court,  but  in  this  court  the  appellants  have  denounced,  with  much 
force,  the  evidence  as  insufficient  to  support  it.  The  original  issued 
to  the  donee  was  not  produced  either  to  the  board  of  commissioners 
or  the  district  court.  To  account  for  its  non-production,  two  wit- 
nesses were  examined,  who  say  that  a  paper,  purporting  to  be  an 
original,  and  which  had  the  appearance  of  authenticity,  was  in  the 
possession  of  one  of  them,  as  the  agent  and  attorney  in  fact  of  the 
claimant;  that  this  paper  was  destroyed  by  fire  with  the  office  in 
which  both  lived  in  the  fall  of  1851.  An  affidavit  of  the  claimant 
in  another  case  is  in  the  record,  in  which  he  sayu  that  the  original 
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is  lost.  Some  months  before  this  fire,  this  paper  was  recorded  ia 
the  county  registry  of  deeds,  and  the  recording  clerk  affords  some 
evidence  to  the  genuineness  of  the  paper.  It  is  shown  that  it  had 
been  exhibited  in  controversies  before  courts  of  justice,  and  had 
been  examined  by  adverse  claimants  and  their  counsel,  and  at 
other  times  by  interested  and  inquiring  parties. 

A  grant  of  the  same  date,  for  the  same  quantity  of  land,  in  the 
same  locality,  and  issued  by  the  same  officer,  was  reported  to  the 
United  States  by  William  Carey  Jones,  esq.,  their  agent,  as  exist- 
ing in  the  archives  of  California  in  1850.  In  his  intercourse  with 
the  officers  of  the  California  government,  the  claimant  asserted  his 
title  to  New  Helvetia,  and  his  assertion  was  admitted ;  and  accu- 
rate accounts  of  his  location  and  settlement,  and  the  terms  on 
which  they  were  made,  are  to  be  found  in  historical  and  descriptive 
works  published  under  the  authority  of  foreign  States,  upon  the 
testimony  of  their  agents,  who  visited  California  prior  to  1845. 
(Fremont's  Rep.  246;  1  Duflot  de  Moufras  Explor.  de 
[  *  175  ]  rOregon  and  des  Cal'as,  457.)  *  Besides  this  consistent 
testimony,  there  is  produced  from  the  archives  a  draught 
of  a  grant  corresponding  to  that  produced  from  the  county  records, 
except  in  respect  to  the  signatures. 

The  governor,  Alvarado,  testifies  that  this  draught  was  prepared 
by  him,  and  from  it  the  original  that  issued  to  Sutter  was  prepared 
by  the  secretary,  and  that  the  draught  was  deposited  by  his  direc- 
tions, and  is  now  there.  The  fact  that  his  name  is  not  attached  to 
this  draught  does  not  impair  its  authority  under  the  circumstances 
of  this  case.     (Spencer  v.  Lapsley,  20  How.  264.) 

We  agree  that  the  rule  of  law  which  requires  the  best  evidence 
within  the  power  or  control  of  the  party  to  be  produced  should  not 
be  relaxed,  and  that  the  court  should  be  satisfied  that  the  better 
evidence  has  not  been  willfully  destroyed  nor  voluntarily  withheld. 
But  the  rule  on  the  subject  docs  not  exact  that  the  loss  or  destruction 
of  the  document  of  evidence  should  be  proved  beyond  all  possibility 
of  a  mistake.  It  only  demands  that  a  moral  certainty  should  exist 
that  the  court  has  had  every  opportunity  for  examining  and  deciding 
the  cause  npon  the  best  evidence  within  the  power  or  ability  of  the 
litigant.  In  every  well-regulated  government,  the  deeds  of  its 
officers,  conveying  parts  of  the  public  domain,  are  registered  or  en- 
rolled, to  furnish  permanent  evidence  to  its  grantees  of  the  origin  of 
their  title.  An  exemplification  of  such  a  record  is  admissible,  as  evi- 
dence of  the  same  dignity  as  of  the  grant  itself.  (Patterson  v.  Wynn, 
5  Pet.  233;  U.  8.  v.  Davenport,  15  How.  1.)  This  rule  exists  in 
States  which  have  adopted  the  civil  law.    In  those  States,  the  deed  is 
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preserved  in  the  archives,  and  copies  are  given  as  authentic  acts — 
that  is.  acts  which  have  a  certain  and  accredited  author,  and  merit 
confidence.  The  acts  thus  preserved  are  public  instruments,  and  all 
doubts  that  arise  upon  the  copies  that  may  be  delivered  are  resolved 
by  a  reference  to  the  protocol  from  which  the  copies  are  taken,  and 
without  which  they  have  no  authority.  (1  White  Recop.  297  ; 
OwingH  v.  Hull,  9  Pet.  607.) 

When,  therefore,  a  protocol  is  found  in  the  archives,  the  non- 
production  of  the  original  given  to  the  party  cannot  furnish 
much  cause  for  suspicion  or  alarm.  The  tnap  to  which 
*  the  grant  refers,  and  which  properly  forms  a  part  of  it,  [  *  176  ] 
is  not  produced  from  the  archives.  The  testimony  of  the 
witnesses  is,  that  there  was  a  map  accompanying  the  original,  and 
was  burned  with  it.  An  engineer  or  surveyor,  (Vioget,)  who  pre- 
pared maps  for  the  claimant,  testifies  that,  in  January,  1841,  he 
made  duplicate  maps  for  the  claimant  of  the  establishment  at  New 
Helvetia,  and  surveyed  eleven  leagues  at  that  place ;  and  that, 
in  1843,  he  traced  a  copy  from  one  of  these,  and  that  copy  is  pro- 
duced and  filed  with  the  petition.  It  is  a  fair  conclusion,  from  all 
the  evidence,  that  these  maps  of  Vioget  were  presented  to  the  gov- 
ernor, and  form  the  basis  of  the  grant,  and  make  a  part  of  it. 

The  secretary,  Jimeno,  who  was  examined  in  reference  to  an 
application  of  the  appellee  for  an  enlargement  of  his  establishment, 
by  the  donation  of  the  sobrante,  says  that  a  map  accompanied  the 
jietition,  and  exhibited  the  land  desired  ;  that  he  made  a  favorable 
report  upon  the  petition.  The  petition  for  the  surplus,  or  sobrantCj 
implies  there  was  an  existing  and  operative  grant,  which  the  au- 
thorities recognized  and  respected.  With  this  map,  we  have  no 
difficulty  in  locating  the  grant  so  as  to  include  New  Helvetia. 
Without  it,  the  question  would  be,  whether  the  general  description 
of  New  Helvetia  should  overrule  the  particular  description  by  metes 
and  bounds,  contained  in  the  third  condition ;  for  it  is  ascertained 
that  the  exact  position  of  the  line  of  latitude  which  determines  the 
southern  boundary  lies  twenty  miles  north  of  the  principal  estab- 
lishment. But  the  map  shows  that  the  line  of  the  southern 
boundary  is  south  of  New  Helvetia,  and  is  so  related  to  natural 
objects  represented  on  it  as  to  be  easily  determined.  Vioget 
accounts  for  the  error  in  the  designation  of  the  line  by  the  im- 
perfection of  the  instruments,  and  proves  that  a  starting  corner 
was  fixed,  and  the  line  traced  on  the  ground.  This  is  better  evi- 
dence of  the  true  location  of  the  southern  line,  and  conforms  to 
the  probabilities  of  the  case.  Upon  the  whole  evidence,  we  find 
that  the  grant  and  map  filed  with  the  petition  in  1862,  before  the 
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board  of  commissioners,  have  been  proved.     The  authenticity  of 

the  grant  being  ascertained,  the  question  of  its  validity, 
[**1V7]  as  a  colonization  grant,  under  the  *laws  of  1824  and  of 

1828,  remains  to  be  considered.  To  these  laws,  the  author- 
ities of  California  habitually  refer  as  the  source  of  their  authority. 
The  law  oT  1828  authorizes  the  political  chief  to  grant  lands  to 
an  empresario  who  may  wish  to  colonize ;  but  that  the  grant  shall 
not  be  definitely  valid  without  the  previous  approbation  of  the  su- 
preme government,  to  which  the  espediente,  with  such  report  as 
the  departmental  assembly  may  think  fit  to  make,  shall  be  com- 
municated. Before  conceding  lands,  the  chief  was  directed  to 
make  inquiries  that  the  candidate  was  embraced  by  the  laws,  and 
that  the  land  was  suitable  for  colonization,  and  was  not  subject  to 
any  existing  right. 

The  grant  to  the  claimant  recites  that  the  governor  had  obtained 
the  information  necessary,  and  that  the  requirements  of  the  law 
had  been  fulfilled. 

No  condition  was  imposed  upon  the  claimant  in  respect  to  the 
distribution  of  the  lands  among  the  families  to  be  introduced. 
The  object  of  the  grant,  on  the  part  of  the  authorities,  seems  to 
have  been  to  secure  the  services  of  an  efficient  and  competent 
officer )  in  a  distant  and  exposed  portion  of  the  province,  who 
would  undertake  to  give  repose  and  security  to  the  settlements  in 
that  region ;  and  this  distribution  of  lands  was  confided  to  him  as 
a  trust,  and  a  compensation  for  the  performance  of  that  duty. 

The  quantity  of  land  was  not  greater  than  the  colonization  laws 
authorized  an  individual  to  hold,  and  the  only  care  of  the  authori- 
ties was,  that  the  consideration  of  the  grant  should  be  secured  from 
the  donee.  The  evidence  is  satisfactory  that  the  expectations  of 
the  donors  were  entirely  fulfilled.  During  the  early  administra- 
tion of  Alvarado  and  Micheltorena,  the  grantee  seems  to  have  had 
the  favor  of  the  political  authorities,  and  in  1844  there  was  no  ob- 
jection opposed  by  them  to  the  enlargement  of  his  enterprise.  He 
was  referred  to  for  information  in  business  of  the  department,  and, 
in  the  civil  commotions  that  preceded  the  overturn  of  the  power  of 
Micheltorena,  he  was  the  principal  stay  of  his  administration ;  and 
when  called  in  question,  subsequently,  by  the  enemies  of  his  chief, 

he  said:  '^  My  establishment  is  situated  between  the  San 
[*178]  Joaquin  and  *  Sacramento  rivers.     It  is  the  point  which 

forms  the  frontier  of  the  Mosebulos  Indians,  who  are 
those  who  attack  the  ranches  and  seize  the  horses.  It  is  the  road 
of  transit  from  the  interior.  These  reasons,  not  less  than  the 
great  distance  from  my  place  to  the  other  settlements^  suggested 
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to  me  the  propriety  of  building  my  fort;  and  in  order  to  do  so,  I 
obtained  a  license  from  the  government  of  the  country." 

Subsequently  to  February,  1845,  he  seems  not  to  have  been 
molested  by  the  government  of  Mexico,  but  remained  the  only 
representative  of  its  power  and  authority  in  the  valley  of  the  Sa- 
cramento. There  was  no  inconvenience  felt  by  the  failure  to  com- 
plete the  grant,  and  there  was  no  denunciation,  by  any  one,  of  the 
land,  for  a  breach  of  any  condition.  When  the  treaty  of  Guada- 
lupe Hidalgo  was  ratified,  he  was  a  citizen  of  Mexico,  in  possession 
of  the  property  comprehended  in  the  grant,  and  is  entitled  to  all 
the  guarantees  provided  by  that  treaty  for  the  Mexican  population 
of  California.  He  has  submitted  his  claims  to  the  tribunals  ap- 
pointed by  the  United  States  within  the  term  prescribed,  and  is 
ready  to  abide  their  action  in  reference  to  them.  We  know  of  no 
law  of  the  United  States  which  authorizes  us  to  pronounce  a  sen- 
tence of  forfeiture  for  any  act  or  omission  since  the  date  of  the 
treaty.  .  Our  opinion  is,  that  this  grant  is  a  valid  claim  under 
that  treaty. 

The  grant  purporting  to  be  issued  by  Micheltorena  at  Santa 
Barbara,  the  5th  February,  1845,  and  submitted  to  the  board  of 
commissioners  in  March,  1853,  remains  to  be  considered. 

The  original  of  this  grant  was  not  produced.  It  is  not  in  the 
list  of  grants  reported  to  the  government  by  Mr.  Jones,  nor  is  it 
found  in  the  archives  of  California.  It  has  not  been  placed  upon 
the  county  records  of  Sacramento  county,  nor  is  there  any  evidence 
that  it  was  ever  produced  in  any  of  the  controversies  for  the  land 
included  in  it.  There  is  no  petition,  or  reference  to 'the  secretary, 
or  compliance  with  any  other  formality  prescribed  by  the  law  of 
1828,  preliminary  to  the  issue  of  grants  for  lands.  The  record 
shows,  that  in  1843,  or  1844,  the  claimant  applied  for  the  sobrarUe 
or  surplus,  and  that  his  petition  was  referred  to  the  secre- 
tary for  further  *  information,  and  that  he  reported  there  [  *  179  ] 
was  no  objection ;  that  the  governor  reserved  the  subject 
for  consideration  until  he  could  visit  the  Sacramento  valley,  and 
that  the  papers  were  returned  to  the  claimant. 

In  February,  1845,  there  existed  a  revolt  against  the  government 
of  Micheltorena,  in  which  the  principal  inhabitants  of  California 
participated.  Micheltorena  abandoned  his  capital,  and,  on  his  way 
to  Los  Angeles,  reached  Santa  Barbara,  where  the  claimant  joined 
him  with  a  body  of  "foreign  volunteers."  The  deposition  of  Cas- 
tanada,  the  aid-de-camp  of  Micheltorena,  has  been  taken.  He 
says  that  the  claimant  presented  a  petition  for  a  grant  to  himself 
and  his  son ;  that  he  (Castanada)  drew  the  deed,  and  that  it  was 
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executed  hy  the  governor,  in  his  presence,  at  Santa  Barbara;  and 
that  he  believes  that  the  paper  presented  is  a  true  copy.  One  of 
the  volunteers  testifies  that  the  governor  made  a  speech  to  the 
volunteers,  in  which  he  said  he  had  granted  to  Sutter  all  the  lands 
he  had  claimed,  (or  asked  for,)  and  that  he  had  issued  grants  to 
all  the  applicants  for  lands  who  had  been  licensed  to  settle  in  the 
valley  of  the  Sacramento.  He  says,  about  two  months  aft^r  he 
saw  a  grant  in  the  hands  of  Sutter,  which  Sutter  informed  him 
had  been  delivered  at  that  time,  and  that  he  thinks  the  present 
copy  corresponds  with  the  one  he  then  saw. 

The  two  witnesses  who  proved  the  loss  of  the  other  grant  testify 
that  the  original  of  this  was  destroyed  at  the  same  time  with  the 
other,  and  that  the  paper  produced  is  a  copy  of  the  one  destroyed. 

This  evidence  is  not  entirely  satisfactory  to  establish  the  execu- 
tion of  the  grant.  The  two  witnesses  first  named  speak  of  a  paper 
they  had  not  seen  since  1845,  and  one  of  them  was  not  familiar 
with  the  language  in  which  it  is  written.  One  of  the  other  wit- 
nesses is  largely  interested  as  a  grantee  of  the  claimant  in  the 
issue  of  this  suit,  and  the  fourth  immigrated  to  California  after  the 
treaty,  was  not  conversant  with  the  Spanish  language,  and  derived 
much  of  his  impressions  from  the  parties  who  claimed  title  under 
Sutter,  and  of  whom  he  was  the  attorney. 

But  we  are  not  disposed  to  place  the  decision  of  the 
[*  180]  cause  *upon  the  deficiency  of  the  evidence  of  the  execu- 
tion of  the  paper,  and  therefore  do  not  pronounce  abso- 
lutely upon  it. 

The  decisions  of  the  court  show  that  they  have  been  disposed  to 
interpret  liberally  the  measures  of  the  Mexican  authorities  in  Cali- 
fornia, and  to  view  with  indulgence  the  acts  and  modes  of  dealing 
of  the  inhabitants,  having  reference  to  the  laws  of  distribution  and 
settlement  of  the  public  domain.  The  circumstances  in  which  the 
governor  was  placed  required  that  his  power  and  discretion  should 
not  be  circumscribed  by  narrow  limits.  In  a  remote  province  of 
the  Mexican  republic,  he  was  almost  the  only  representative  of  the 
general  and  common  will  of  the  nation,  and  he  was  habitually  in 
collision,  sometimes  in  violent  collision,  with  provincial  feelings, 
sentiments,  and  interests.  At  the  time  this  grant  purports  to  have 
been  made,  he  was  engaged  in  a  civil  war,  which,  after  having 
been  smothered  for  a  time,  had  burst  forth  with  increased  vio- 
lence. Within  two  or  three  weeks  from  the  date  of  the  grant,  the 
war  was  terminated  by  the  agreement  of  Micheltorena  to  abandon 
the  country.  He  never  returned  to  the  capital,  except  to  prepare 
for  his  departure.     The  laws  of  Mexico  for  the  colonization  and 
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settlement  of  the  public  domain  embody  a  comprehensive  and  lib- 
eral policy,  and  the  arrangements  for  their  execution  denote  care 
and  circumspection  on  the  part  of  their  authors  in  securing  their 
faithful  administration.  They  authorize  the  governor  {pcliticoa 
gefefi)  to  grant  lands  to  those  who  may  ask  for  them,  for  the  pur- 
pose of  cultivating  and  inhabiting  them.  They  require  that  every 
person  soliciting  for  lands  shall  address  the  governor  a  petition, 
expressing  his  name^  country,  and  profession,  the  number,  descrip- 
tion, religion,  and  other  circumstances  of  his  condition,  and  de- 
scribing as  distinctly  as  possible,  by  means  of  a  map,  the  land 
asked  for;  that  the  governor  shall  obtain  the  necessary  information 
whether  the  petition  embraces  the  requisite  conditions  required  by 
the  law  as  to  the  person  and  land,  and,  if  necessary,  that  the  mu- 
nicipal authorities  might  be  consulted  whether  there  be  an  objection 
to  making  the  grant  or  not;  (hat  the  grants  made  to  private  fami- 
lies or  persons  shall  not  be  held  to  be  definitely  valid  with- 
out the  previous  consent  of  the  departmental  *  assembly,  [  *  181  ] 
and,  in  case  of  their  dissent,  that  it  should  be  referred  to 
the  supreme  government.  The  definitive  grant  being  made,  a 
document  signed  by  the  governor  shall  be  given,  wherein  it  must 
be  stated  that  said  grant  is  made  in  conformity  with  the  provisions 
of  the  laws  in  virtue  whereof  possession  shall  be  given,  and  that 
the  necessary  record  shall  be  kept,  in  a  book  destined  for  the  pur- 
pose, of  all  the  petitions  presented  and  grants  made,  with  the 
maps  of  the  lands  granted,  and  the  circumstantial  report  shall  be 
Ibrwarded  quarterly  to  the  supreme  government. 

The  office  of  political  chief  of  a  State  or  province  has  long  existed 
in  Spain,  (whence  it  was  derived  by  Mexico,)  and  his  duties  are 
defined  with  precision  in  the  works  on  the  administrative  law  of 
that  monarchy.  The  authoritative  acts  of  this  oificer  assume  the 
form  of  ordinances  and  regulations,  or  of  decrees  and  judgments. 
The  former  relate  to  the  concerns  of  the  department,  and  may  issue 
spontaneously,  while  the  latter  always  proceed  upon  a  petition. 
There  are  scarcely  any  formulas  prescribed  for  these  acts.  But 
there  exist  certain  rules,  consecrated  by  usage,  sanctioned  by  reason, 
and  required  by  justice,  some  of  which  have  received  the  assent  of 
the  legislator,  and  others  are  official  regulations. 

The  administration  has  need  of  information,  and  hence  the  polit- 
ical chief  may  consult  with  subordinate  authorities  and  corporations 
in  all  business  in  which  exact  information  is  required  of  local  facts 
and  circumstances,  and  he  is  bound  to  hear  the  suggestions  of  the 
deputations  and  provincial  assemblies  when  the  law  requires  it — 
a  rigorous  condition,  a  compliance  with  which  should  appear  in  the 
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recitals  of  the  disposing  part,  and  the  inserting  of  the  customary 
formulas,  that  the  act  may  not  be  contested  by  excess  of  power. 
Finally,  all  the  acts  of  the  political  chief  shall  be  authenticated  by 
his  signature,  and  it  concerns  the  good  order  of  the  administration 
that  they  should  be  inserted  in  asp,ecial  record.  (Colmeiro  derecho 
Admin,  sees.  285,  286.) 
'  Assuming  the  statements  of  the  witnesses,  Castanada  and  Ford, 
to  be  accurate,  it  can  hardly  be  contended  that  the  issue  of 
[*  182]  this  grant  was  an  act  of  civil  administration,  or  had  *any 
reference  to  the  law  of  colonization  and  settlement.  At  a 
distance  from  the  capital,  in  the  prosecution  of  an  intestine  war 
against  a  band  of  insurgents,  surrounded  by  a  body  of  foreign  vol- 
unteers, in  whose  fidelity  his  safety  depends,  the  governor  promises 
to  dispose  of  the  public  domain  as  a  compensation  for  service,  or  as 
an  inducement  to  loyalty.  In  a  few  days  this  governor  is  defeated, 
vacates  his  post,  and  his  troops  are  disbanded. 

The  hostile  government  that  succeeded  to  that  of  Micheltorena 
have  not  recognized  the  legality  of  the  deeds  of  the  deposed  chief, 
nor  did  the  claimant  (so  far  as  we  are  informed)  attempt  to  obtain 
any  sanction  to  his  claim,  or  to  introduce  the  evidence  in  his  pos- 
session among  the  archives  of  the  department,  without  which  a 
perfect  title  could  never  have  been  obtained.  On  the  contrary,  the 
record  shows  that  he  was  a  captive  in  the  hands  of  the  enemies  of 
Micheltorena,  and  was  released,  after  humble  apologies,  for  his 
adherence  to  the  unfortunate  chief,  and  protestations  that  in  future 
he  would  be  loyal  to  the  existing  authorities.  He  kept  his  grant 
concealed  apparently  as  a  dangerous  secret,  until  an  entire  change 
in  the  political  constitution  of  the  country  took  place.  In  our 
opinion,  this  was  not  a  valid  claim  at  the  date  of  the  treaty  of  Guad- 
alupe Hidalgo,  and  is  not  entitled  to  recognition  from  the  United 
States. 

It  appears  from  the  deeds  in  the  record  that  the  claimant  has  con- 
veyed nearly  all  of  his  estate  in  the  land  included  in  the  two  grants, 
and  objection  is  taken  to  the  form  of  the  suit.  It  is  contended  that 
the  claim  should  have  been  preferred  by  the  grantees  of  the  claim- 
ant. We  admit  the  force  of  the  argument  in  favor  of  the  objection, 
and  that  the  dormant  interests  of  persons  not  parties  on  the  record 
may  frequently  disturb  the  course  of  justice. 

But  the  contrary  practice  was  sanctioned  in  Percheman's  case,  (7 
Pet.,)  and  has  been  followed  since.  It  is  competent  to  persons 
interested  in  the  claim  to  employ  the  name  of  the  original  claim- 
ant. (United  States  v,  Percheman,  7  Peters,  51 ;  United  States  «. 
Patterson,  15  How.  10.) 
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The  decree  of  the  district  court  is  affirmed,  in  so  far  as 
it  *  relates  to  the  grant  bearing  date  the  18th  of  June,  [*183] 
1841,  and  executed  by  Juan  B.  Alvarado;  and  is  reversed 
in  so  far  as  it  relates  to  the  grant  purporting  to  have  been  executed 
by  Micheltorena,  at  Sant^  Barbara,  the  5th  of  February,  1845 ;  and 
the  cause  is  remitted  to  the  district  court  for  further  proceedings  in 
respect  to  the  location  of  the  grant  of  Alvarado,  within  the  limits 
set  forth  in  the  grant  and  the  accompanying  map  on  file  in  the 
case. 

Mr.  Justice  Daniel  and  Mr.  Justice  Clifford  dissented. 

Mr.  Justice  Clifford.  I  respectfully  dissent  from  so  /nuch  of 
the  opinion  of  the  court  as  affirms  that  a  proper  legal  foundation 
was  laid  at  the  trial  for  the  introduction  of  parol  evidence  to  estab- 
lish the  existence  and  authenticity  of  the  Alvarado  grant.  When 
a  concession  of  land  is  made  by  the  government  to  an  individual 
under  Mexican  laws,  as  in  this  case,  a  duplicate  copy  of  the  title 
paper  is  required  in  all  cases  to  be  filed  in  the  proper  tribunal  for 
registry ;  and  unless  that  is  done,  it  is  difficult  to  see  how  a  legal 
registry  can  be  made.  That  duplicate  copy  is  in  the  nature  of  an 
original  paper,  and,  after  registry,  becomes  the  foundation  of  all 
the  subsequent  proceedings  of  the  government  to  perfect  the  grant 
in  the  donee.  It  was  the  duty  of  the  purchaser  in  this  case,  in  the 
absence  of  any  original  grant,  to  produce  that  duplicate  copy,  if  in 
existence;  and  if  not,  then  to  account  for  its  loss.  According  to 
the  draught  presented  as  a  copy,  proved  by  parol  evidence,  the  grant 
was  made  subject  to  the  approval  of  the  supreme  government  and 
of  the  departmental  assembly.  It  has  never  been  decided  that  a 
grant  issued  by  a  subordinate  officer,  subject  to  the  approval  of  the 
supreme  government,  was  valid  without  such  approval ;  and,  in 
my  judgment,  the  doctrine  cannot  be  maintained  without  subverting 
the  essential  principles  on  which  every  well-regulated  government 
rests.  That  grant  was  never  approved,  either  by  the  supreme  gov- 
ernment or  the  departmental  assembly.  Under  the  cir- 
cumstances disclosed  in  the  record,  I  *  cannot  concur  that  [  *  184  ] 
it  is  the  duty  of  the  United  States,  under  the  treaty,  to 
disturb  the  possession  of  the  settlers,  while  it  appears  that  there  is 
better  evidence  to  establish  the  right  of  the  donee,  if  any  he  had, 
to  the  land  described  in  his  concession.  On  the  proofs  exhibited, 
I  am  of  the  opinion  that  the  decree  of  the  district  court  should  be 
wholly  reversed. 

Mr.  Justice  Daniel.  I  fully  concur  in  the  above  opinion. 
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Tub  Owners  op  the  Jambs  Gray,  Appellants,  v.  Thb  Owners  of 
THE  John  Fraser  and  the  General  Clinch. 

21  H.  184. 
Constitutional  Law — Admiralty  Collision. 

1.  In  the  absence  of  any  act  of^congress  covering  the  same  sabject,  the  ordinances  of  a 
city  prepcribing  for  her  port  at  what  wharf  a  vessel  may  lie,  bow  long  she  may 
remain,  where  she  may  load  or  unload,  where  she  may  anchor  and  for  what  time, 
and  what  description  of  light  she  shall  display,  are  valid,  if  they  do  not  conflict  with 
the  general  admiralty  law. 

2.  The  omi.ssion  of  a  light  in  the  night,  required  by  such  an  ordinance,  when  she  is 
anchored  in  the  usual  track  of  vessels,  is  a  fault  for  which  she  is  liable.  This  is  also 
a  fault  by  the  maritime  law. 

3.  But  a  steamboat  with  a  tow,  which  she  brings  into  collision  with  snch  a  vessel,  is 
also  in  fault  when  the  night  is  so  clear  that  the  vessel  at  anchor  can  be  seen,  and 
when  the  steamboat  has  no  sufficient  lookout,  and  is  otherwise  careless  and  negligent. 

4.  The  vessel  in  tow  which  produced  the  damage  by  collision  is  not  in  fault  when  she 
was  suddenly  detached  from  her  tug,  when  on  a  course  that  must  produce  the  colli- 
sion, and  with  no  time  to  change  it  or  prevent  the  result. 

5.  In  such  ca^e  the  steamer  and  the  vessel  at  anchor,  both  being  in  fault,  must  divide 
the  damage  of  the  collision  between  them. 

Appeal  from  the  circuit  court  for  the  district  of  South  Carolina, 
sitting  in  admiralty.     The  case  is  well  stated  in  the  opinion. 

Mr.  Gushing  and  Mr,  Gillet,  for  appellants. 

ifr,  Broum,  for  the  owners  of  the  John  Fraser. 

Mr,  Mitchell,  for  the  owners  of  the  General  Clinch. 

[  *  185  ]      *  Mr.  Chief  Justice  Taney  delivered  the  opinion  of  the 

court. 
This  is  a  case  of  collision  in  the  port  of  Charleston^  South  Caro- 
lina. 

The    brig   James   Gray  took    on    board  a  valuable  cargo    at 
Charleston,  destined  for  Antwerp,  and  in  the  prosecution  of  her 

voyage  hauled  off  from  the  wharf  into  the  stream  and 
[*186]  *  anchored,  on  the  Ist  of  February,  1856.     The  place 

where  she  anchored  was  in  the  harbor,  and  was  the  place 
where  vessels  bound  out  usually  anchored  for  a  short  period,  to 
make  their  final  preparations  for  sailing  on  their  voyage.  It  was, 
however,  a  thoroughfare  for  vessels  bound  in,  and  through  which 
they  were  almost  continually  passing.  She  remained  there  until 
the  collision  took  place,  which  happened  on  the  night  of  the  5th  of 
the  month  above  mentioned,  about  seven  o'clock,  shortly  after  day- 
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light  Imd  disappeared.  Oa  that  evening  the  John  Fraser  came  iu 
from  sea,  in  tow  of  the  General  Clinch.  The  latter  was  a  steam- 
boat, occasionally  employed  in  towing  vessels  in  and  out  of  the 
harbor,  and  was  properly  fitted  and  manned  for  that  purpose. 
There  was  ample  room  on  both  sides  of  the  James  Gray  for  the 
tug  and  the  tow  to  have  passed  in  safety,  if  the  James  Gray  had 
been  seen  in  time.  But  she  was  not  seen,  either  from  the  General 
Clinch  or  the  John  Fraser,  until  the  steamboat  was  abreast  of  her, 
and  at  the  distance  of  not  more  than  forty  or  fifty  fathoms.  She  was 
then  for  the  first  time  seen  by  those  on  board  the  General  Clinch, 
which  had  just  before,  and  almost  at  the  same  moment,  cast  oiFthe 
hawser  by  which  she  was  towing  the  John  Fraser.  The  towing 
line  was  about  fifty  fathoms  in  length,  according  to  the  testimony 
of  the  pilot  of  the  General  Clinch,  and  was  attached  to  the  larboard 
bow  of  the  tow,  and  it  was  cast  oif  by  the  General  Clinch  without 
any  previous  notice  of  the  intention  to  do  so  at  that  particular 
moment;  and  it  appears  to  have  been  altogether  unexpected  on 
board  the  John  Fraser.  And  as  soon  as  she  was  cast  off,  and  not 
before,  those  on  board  of  the  John  Fraser,  for  the  first  time,  dis- 
covered the  James  Gray  directly  ahead,  and  upon  which  she  was 
running.  She  endeavored  to  avoid  her  by  putting  her  helm  hard 
to  starboard,  in  order  to  pass  on  the  same  side  and  in  the  wake  of 
the  tug;  her  speed,  however,  from  the  tide  and  the  impulse  she 
had  received  from  the  steamboat,  was  then  about  six  knots  an 
hour ;  and  she  reached  the  brig  before  her  course  could  be  suffi- 
ciently changed  to  avoid  a  collision.  The  rigging  of  the  John 
Fraser  became  entangled  in  the  bowsprit  of  the  brig,  which  it 
carried  away,  and  caused  other  damage  to  the  vessel  to  a  serious 
amount. 

*  So  I'ar  the  facts  are  undisputed  ;  we  come  now  to  the  [  *  18T  ] 
points  in  controversy. 

The  libel  is  filed  in  rem  by  the  owners  of  the  James  Gray  against 
the  ships  above  mentioned,  alleging  that  she  was  free  from  fault, 
and  that  the  damage  was  occasioned  altogether  by  their  negligence 
and  mismanagement,  and  claiming  the  right  to  charge  them  with 
the  whole  amount  of  the  loss  sustained. 

The  owners  of  the  John  Fraser  and  the  owners  of  the  General 
Clinch  answer  separately,  each  of  them  charging  the  misconduct  of 
the  James  Gray  as  the  cause  of  the  disaster,  but  each  of  them  also 
imputing  some  degree  of  blame  to  each  other. 

They  charge  against  the  James  Gray  that  she  was  lying  in  a 
thoroughfare  in  the  harbor,  in  violation  of  the  local  port  regula- 
tions, and  without  the  light  that  these  regulations  required.     And 
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they  produce  two  ordinances  of  the  corporate  authorities  of  the  city 
of  Charleston,  one  of  which  provides  that  no  vessel  shall  lie  in  this 
thoroughfare  for  more  than  twenty-four  hours,  and  inflicts  certain 
penalties  for  every  disobedience  of  this  ordinance ;  and  the  other 
requires  all  vessels  anchored  in  the  harbor  to  keep  a  light  burning 
on  board  from  dark  until  daylight,  suspended  conspicuously  mid- 
ships, twenty  feet  high  from  the  deck. 

The  power  of  the  city  authorities  to  pass  and  enforce  these  two 
ordinances  is  disputed  by  the  libelants.  But  regulations  of  this 
kind  are  necessary  and  indispensable  in  every  commercial  port,  for 
the  convenience  and  safety  of  commerce.  And  the  local  authori- 
ties have  a  right  to  prescribe  at  what  wharf  a  vessel  may  lie,  and 
and  how  long  she  may  remain  there,  where  she  may  unload  or  take 
on  board  particular  cargoes,  where  she  may  anchor  in  the  harbor, 
and  for  what  time,  and  what  description  ef  light  she  shall  display 
.at  night  to  warn  the  passing  vessels  of  her  position,  and  that  she 
is  at  anchor  and  not  under  sail.  They  are  like  to  the  local  usages 
of  navigation  in  different  ports,  and  every  vessel,  from  whatever 
part  of  the  world  she  may  come,  is  bound  to  take  notice  of  them 
and  conform  to  them.     And  there  is  nothing  in  the  regulations 

referred  to  in  the  port  of  Charleston  which  is. in  conflict 
[  *  188  ]  with  any  law  of  *  congress  regulating  commerce,  or  with 

the  general  admiralty  jurisdiction  conferred  on  the  courts 
of  the  United  States. 

Yet,  upon  the  evidence  before  the  court,  we  do  not  think  the 
James  Gray  ought  to  be  regarded  as  in  fault,  by  remaining  at 
anchor  in  the  harbor  beyond  the  time  limited  in  the  city  ordi- 
nance. She  was  seen  there  by  the  harbor  master  day  after  day, 
without  being  ordered  to  depart;  nor  did  he  seek  to  inflict  the 
penalty.  The  object  of  this  regulation  was  obviously  to  prevent 
this  thoroughfare  from  being  crowded  by  vessels  at  anchor,  which 
would  make  it  inconvenient  or  hazardous  to  vessels  coming  into 
the  port.  And  from  the  conduct  and  testimony  of  the  harbor  mas- 
ter, it  may  be  fairly  inferred  that  this  regulation  was  not  strictly 
enforced  when  the  thoroughfare  was  not  overcrowded,  and  that 
single  vessels  were  sometimes  permitted  to  remain  beyond  the  time 
fixed  by  the  ordinance,  without  molestation  from  the  city  authori- 
ties. And  this  lax  execution  of  the  regulation  would  soon  become 
a  usage  in  the  port,  and  will  account  for  the  indifference  with 
which  the  harbor  master  saw  her  lying  there  three  days  beyond 
the  limited  time,  without  even  remonstrance  or  complaint.  He 
appears  to  have  acquiesced.     And  if  this  was  the  interpretation  of 
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the  ordinance  by  the  local  authorities,  it  ought  not  to  be  naore  rig- 
idly interpreted  and  enforced  by  this  court. 

But  the  omission  of  the  light  prescribed  by  the  regulation  stands, 
on  different  grounds.  There  was  certainly  no  acquiescence  of  the 
local  authorities  in  that  respect;  and,  upon  the  testimony,  it  is  a 
matter  of  dispute  whether  she  had  any  light  or  not.  That  ques- 
tion will  be  considered  hereafter.  But  it  is  admitted  on  all  hands 
that  she  had  not  a  light  suspended  conspicuously  midships,  twenty 
feet  above  the  deck,  as  the  regulation  requires;  and  the  light  which 
she  alleges  she  used  was  not  the  ordinary  globe  lamp  used  by  ves- 
sels at  anchor,  but  a  lantern  of  triangular  form,  with  one  side  dark, 
and  the  light  shining  only  through  the  other  two,  and  which,  con- 
sequently, could  not  be  seen  by  those  who  approached  on  the  dark 
side.  The  ordinance  obviously  contemplated  the  usual  signal  light 
of  a  vessel  at  anchor,  which  is  bright  on  every  side,  and  can 
bu  seen  by  those  who  are  approaching  from  any  *  direction.  [  *  189  ] 
And  as  the  regulations  of  the  port  required  a  light  of  this 
kind,  suspended  in  the  manner  hereinbefore  mentioned,  the  James 
Gray  could  not  be  justified  in  disregarding  this  regulation,  and  sub- 
stituting a  light  of  a  different  description,  and  placed  in  a  different 
part  of  the  vessel.  Those  who  were  coming  into  port  had  a  right 
to  presume  that  a  vessel  anchored  in  this  thoroughfare  would  have 
the  light  prescribed  by  the  port  regulations.  They  would  look  for 
no  other,  nor  expect  to  find  a  vessel  in  their  way  without  one,  and 
might  be  misled  as  to  the  exact  position  of  the  vessel,  if  a  light  of 
a  different  character  was  shown  or  hung  up  in  a  different  place. 
And  as  the  light  of  the  brig  (if  she  had  one)  differed  in  character 
and  place  from  the  one  which  the  regulations  and  usages  of  the 
port  required,  and  which  incoming  vessels  would  look  for,  she  com- 
mitted a  fault  which  justly  subjects  her  to  damages  for  the  colli- 
sion. She  had  not  taken  those  means  to  avoid  it  which  the  regu- 
lations of  the  port  in  which  she  was  lying  required  and  prescribed. 

But,  apart  from  the  regulations  of  the  local  authorities,  we  think 
the  Jacf^es  Gray  was  in  fault  upon  the  established  principles  of 
maritime  law.  She  was  at  anchor  at  a  place  where  vessels  were 
continually  passing.  It  was  her  duty,  therefore,  to  show  at  night 
the  usual  signal  light  of  a  vessel  at  anchor — that  is,  a  globe  lamp, 
or  one  witliout  any  dark  side  to  it,  which  could  be  seen  from  any 
direction,  and  hung  high  enough  in  the  rigging  to  be  seen  at  a  dis- 
tance. 

The  witnesses  who  were  on  board  of  the  General  Clincli  and  the 
John  Fraser  say  she  had  no  light  of  any  kind  immediately  before 
and  at  the  time  of  the  collision ;  and  in  this  they  are  supported  by 
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the  testiinony  of  other  witnesses  who  were  observing  her  about  the 
same  time.  But  those  who  were  on  board  of  the  James  Gray  testify 
to  the  contrary,  and  their  testimony  is  confirmed  by  others  ;  and  we 
think,  that  upon  the  whole  evidence,  the  just  conclusion  is  that  she 
had  a  Iigl)t,  in  a  lantern  of  triangular  form,  with  one  dark  side, 
hanging  on  the  fore  swiftsure,  twenty  feet  and  some  inches  above 
the  deck.     The  fore  swiftsure  is,  we  understand,  the  foremost  rope 

of  the  foremast  shrouds. 
[  *  190  ]  *  Now,  a  light  of  this  description  is  not  ordinarily  used 
as  a  signal  light  for  a  vessel  at  anchor ;  but  is  used  at 
sea,  fastened  at  the  bowsprit,  with  the  opaque  side  to* the  ship,  so  as 
to  throw  a  strong  light  ahead.  And  it  is  obvious  that  such  a 
lantern,  fastened  to  a  single  rope  at  the  top  only,  and  more  than 
twenty  feet  from  the  deck,  would  be  liable  to  waver,  from  the 
motion  of  the  vessel  as  she  was  riding  at  anchor,  and  to  turn  it« 
dark  side  sometines  in  one  direction  and  sometimes  in  another; 
and  if  such  a  light  was  used  as  a  signal  light,  it  was  more  especially 
the  duty  of  those  in  charge  of  the  brig  to  see  that  the  lamp  was 
securely  fastened,  so  as  to  present  its  bright  sides  in  the  direction 
in  wliich  the  vessels  were  likely  to  approach. 

But  this  is  not  proved  to  have  been  done.  It  is  true  that  one  of 
the  witnesses  for  the  libelants  (Wycoffe)  says  it  Was  securely  fast- 
ened at  the  top  and  the  bottom,  with  tlie  dark  side  to  the  stern. 
This  may  have  been  the  way  in  which  it  was  usually  fastened,  but 
none  of  the  witnesses  examined  by  the  libelants  know  how  it  was 
fastened  tliat  night.  Wycoflfo  does  not  appear  to  have  even  been  on 
deck  when  it  was  put  up.  It  was  put  up  by  a  boy;  and  when  the 
light  appeared  dim  after  the  collision,  Wycoffe  says  he  started  to 
take  it  down ;  but  the  boy  was  loo  quick  for  him,  and  took  it  down 
and  trimmed  it. 

Tlie  second  mate,  who  gave  the  order  to  the  boy  to  put  it  up, 
went  below  to  his  tea  luimediately  afterwards,  without  waiting  to 
see  that  his  order  was  properly  executed;  and  the  first  mate  went 
down  with  him;  and  no  one  but  this  boy  appears  to  have  known 
liow  it  was  fastened  to  the  rope  that  night.  He  Was  not  examined 
as  a  witness,  nor  is  his  name  mentioned.  They  speak  of  him  as 
*'  the  boy/'  and  wo  think  it  was  great  want  of  care  on  the  part  of 
the  officer  in  charge  of  the  deck  to  confide  this  important  duty  to 
the  lieedlessness  of  a  boy.  His  age  is  not  stated,  nor  his  pre- 
vious pursuits,  nor  how  long  he  had  been  on  board,  nor  his  knowl- 
edge or  fitness  for  the  duty  intrusted  to  him.  The  place  where  the 
brig  was  anchored,  and  the  character  of  the  light  they  were  about 
to  display,  miJe  it  the  more  imperatively  the  duty  of  the  officers  to 
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see  thjit  it  was  securely  and  properly  fastened,  so  as  to  present  the 
bright  sides  to  the  incoming  vessels,  as  she  was  in  most 
danger  of  being  *run  into  by  them.  But  without  the  testi-  [  *  191  ] 
raony  of  the  boy  who  put  it  up  and  took  it  down,  or  any 
proof  of  his  age  and  character,  from  which  it  might  be  inferred  that 
the  duty  was  well  and  faithfully  performed,  the  court  cannot  say 
that  a  sufficient  light  was  displayed  to  warn  vessels  coming  into 
the  harbor  that  she  was  at  anchor  in  this  thoroughfare. 

Indeed,  the  just  inference  from  the  testimony  would  be  other- 
wise; for  if  the  lantern  was  carelessly  hung,  and  liable  to  move  to 
some  extent  from  one  to  the  other,  so  as  at  one  moment  to  present  its 
bright  side,  and  a  moment  after  its  dark  side  in  the  same  direction, 
it  would  account  for  the  difference  in  the  testimony  of  different  wit- 
nesses, who  looked  at  her  from  the  same  point  of  view,  some  testi- 
fying that  she  had  no  light,  and  others  that  she  had  a  very  bright 
one. 

Independently,  therefore^  of  the  local  regulations,  the   James  . 
Gray,  upon  the  general  principles  of  maritime  law  and  usages, 
cannot  be  acquitted  of  negligence,  and  must  share  in  the  loss. 

But  the  conduct  of  those  on  board  of  the  General  Clinch  was 
equally  culpable.  .  For  if,  as  they  contend,  the  brig  showed  no 
light,  or  if  the  dark  side  of  the  lantern  was  turned  towards  her 
when  she  was  approaching,  yet  it  is  satisfactorily  proved  that  the 
night  was  light  enough  to  have  enabled  her  to  see  the  brig  at  a 
distance  abundantly  sufficient  to  pass  with  her  tow  without  danger 
to  either,  and  that  she  must  or  would  have  been  seen  with  a  proper 
lookout. 

The  General  Clinch  was  not  under  the  control  of  the  captain  of 
the  John  Fraser,  but  under  the  command  and  direction  of  her  own 
pilot,  who  was  substituted  for  her  regular  captain,  who  was  not  on 
board.  She  could  select  her  own  course  and  her  own  rate  of  speed, 
and  was  bound  to  keep  a  vigilant  and  competent  lookout  in  the 
thoroughfare  in  which  vessels  so  frequently  anchored.  But  there 
is  no  proof  to  show  that  this  was  done.  The  three  hands  who  were 
at  the  stern  of  the  steamboat,  awaiting  the  order  to  cast  off  the 
hawser,  were  certainly  not  lookouts.  The  pilot  who  was  in  com- 
mand had  his  attention  drawn  to  other  matters,  and  was  preparing 
to  give  the  order  to  cast  loose  the  hawser,  and  in  communicating 
with  the  ship  he  had  in  tow.  It  is  said,  indeed^  that 
there  were  two  *  of  the  crew  in  the  forward  part  of  the  [*192] 
vessel,  whose  duty  it  was  to  keep  a  lookout;  but,  being 
colored  persons,  they  could  not,  by  the  laws  of  South  Carolina,  be 

examined  as  witnesses.     But  the  law  requires  of  a  colliding  vessel^ 
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that  she  shall  prove  not  only  that  she  had  a  competent  lookout 
stationed  at  the  proper  place,  but  also  that  the  lookout  was  vigi- 
lantly performing  his  duty.  And  if  he  placed  there  persons  who 
cannot  be  witnesses,  it  is  his  own  fault;  it  was  his  own  voluntary 
act,  and  can  therefore  be  no  suflScient  reason  for  the  absence  of  that 
proof  which  the  law  requires  him  to  produce. 

It  was  especially  the  duty  of  the  officer  in  command  of  the  steam- 
boat, in  a  crowded  harbor  like  that,  when  his  tow  was  following 
him  at  the  rate  of  six  or  seven  miles  an  hour,  and  her  course  neces- 
sarily directed  by  the  steam  tug,  to  have  scanned  carefully  the  sur- 
rounding objects  before  he  cast  loose  the  tow-line,  and  to  see  that 
there  was  nothing  in  the  way  of  the  tow  which  she  could  not  avoid 
by  means  of  her  own  rudder,  without  the  aid  of  the  steamboat,  and 
also  to  have  given  reasonable  notice  of  his  intention,  in  order  that 
she  might  prepare  to  take  care  ol^  herself.  But  this  was  not  done. 
He  suddenly  let  go  the  towing  line,  without  notice  or  warning  to 
the  John  Fraser.  And  the  moment  after  he  had  done  so,  and  not 
before,  he  finds  his  own  vessel  almost  aboard  of  a  vessel  at  anchor, 
and  the  head  of  the  John  Fraser,  under  the  direction  and  impulse 
his  ship  had  given  her,  directed  upon  the  anchored  vessel,  and  too 
near  to  avoid  a  collision  when  she  had  lost  the  aid  of  the  General 
Clinch. 

This  state  of  things  could  not  have  happened  without  great  want 
of  care  on  the  part  of  the  steam  tug.  Indeed,  this  negligence  is 
apparent  from  the  testimony  of  the  pilot  himself,  who  was  acting 
as  captain.  He  says  his  station  was  on  the  wheel-house;  and  that 
after  he  let  go  the  John  Fraser,  he  had  just  time  to  walk  from  the 
bow  to  the  aft  part  of  the  steamer,  when  he  saw  the  Gray.  She 
was  not,  therefore,  first  seen  from  the  wheel-house  or  the  bow,  but 
from  the  stern  of  his  vessel,  when  he  was  nearer  to  her  than  he  was 
to  the  ship  he  was  towing.  The  stern  of  the  vessel  is  not  the  first 
place  from  which  the  James  Gray  would  have  been  seen, 
[  *  193  ]  if  the  wheel-house  was  a  *  proper  place,  and  he  had  per- 
formed there  the  duty  of  a  lookout.  And  as  regards  the 
two  hands  which  he  states  were  forward  as  lookouts,  they  appear 
never  to  have  seen  the  brig  until  after  she  was  discovered  by  the 
pilot  from  the  stern,  when  in  the  act  of  passing  her  bow,  for  they 
gave  no  notice  of  a  vessel  ahead,  and  do  not  appear  to  have  seen 
her  before  her  proximity  was  announced  by  the  pilot.  If  stationed 
forward  as  lookouts,  it  is  very  clear  that  they  were  not  performing 
that  duty,  and  the  collision  was  the  natural  consequence  of  their 
negligence;  for  the  James  Gray  was  plainly  seen  from  the  John 
Fraser  the  instant  the  steam  tug  dropped  the  tow-line  and  turned 
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out  of  her  way;  and  as  the  tow-line  was  fifty  fathoms  long,  the 
steamboat  could  unquestionably  also  have  seen  her  as  she  ap- 
proached her,  at  least  at  that  distance  ahead,  as  well  as  from  the 
stern  ;  and  if  she  had  been  seen  even  at  that  distance,  and  the  Gen- 
eral Clinch  had  held  outo  the  hawser,  she  could  have  carried  the 
John  Fraser  safely  past,  and  without  danger. 

And  upon  such  proofs  of  negligence  and  of  want  of  proper  cau- 
tion, the  court  is  of  opinion  that  the  General  Clinch  is  justly  an- 
swerable, as  well  as  the  James  Gray,  for  the  consequences  of  this 
disaster. 

So  far  as  the  ship  John  Fraser  is  concerned,  we  see  nothing  in  the 
evidence  from  which  any  fault  or  mismanagement  can  justly  be 
imputed  to  her.  According  to  the  usage  of  trade  at  that  port,  she 
engaged  a  steamboat,  well  acquainted  with  the  harbor  and  its 
usages,  to  bring  her  in.  When  fastened  to  the  hawser,  and  in 
tow,  she  was  controlled  entirely  by  the  steam  tug,  both  as  to  her 
course  and  speed.  The  steamboat  was  not  subject  to  the  orders  of- 
the  commander  of  the  John  Fraser,  but  was  altogether  under  the 
control  and  direction  of  her  own  commander  for  the  time.  A  look- 
oat  on  board  of  the  John  Fraser  would  be  of  little  or  no  value,  for 
the  view  aliead  was  obstructed  by  the  steam  tug,  and  she  could  do 
nothing  more  than  watch  the  motions  of  the  steamboat,  and  use  her 
own  rudder,  so  as  to  keep  her  as  nearly  as  might  be  in  the  wake  of 
the  tug  to  which  she  was  attached.  She  had  a  right  to  sup- 
pose that  a  proper  lookout  would  be  kept  by  the  *  steam-  [  *  194  ] 
boat,  and  that  she  would  not  be  led  into  dangers  from 
which  no  effort  on  her  part  would  enable  her  to  escape.  And  she 
was  brought  into  this  dangerous  proximity  to  the  James  Gray,  and 
then  cast  loose,  under  circumstances  which  rendered  a  collision  in- 
evitable ;  and  she  was  driven  against  the  vessel  at  anchor  altogether 
by  the  direction  and  impulse  which  she  received  from  the  control- 
ling power  of  the  steamboat,  and  not  by  any  act  of  Eegligence  or 
mismanagement  on  her  part. 

It  is  iijdeed  said  by  some  of  the  witnesses,  that  if  she  had  put 
her  helm  to  the  larboard,  instead  of  the  starboard,  as  soon  as  she 
was  cast  off,  phe  might  have  passed  in  safety  on  the  other  side  of 
the  James  Gray.  But  the  weight  of  the  proof  is  clearly  to  the 
contrary ;  and  we  are  convinced  that  she  adopted  the  only  chance 
for  safety,  by  putting  her  helm  to  starboard,  and  endeavoring  to 
l)as8  on  the  same  side  that  the  steam  tug  had  passed. 

It  is  true,  that  the  John  Fraser  was  the  res  or  thing  which 
struck  the  James  Gray,  and  did  the  damage.  But  the  mere  fact 
that  one  vessel  strikes  and  damages  another,  does  not  of  itself 
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make  her  liable  for  the  injury;  the  collision  must  in  some  degree 
be  occasioned  by  her  fault.  A  ship  properly  secured  may,  by  the 
violence  of  a  storm,  be  driven  from  her  moorings  and  forced  against 
another  vessel,  in  spite  of  her  efforts  to  avoid  it.  Yet  she  certainly 
would  not  be  liable  for  damages  which  it  was  not  in  her  power  to 
prevent.  So  also  ships  at  sea,  from  storm  or  darkness  of  the  weather, 
may  come  in  collision  with  one  another,  without  fault  on  either 
side;  and  in  that  case,  each  must  bear  its  own  loss,  although  one 
is  much  more  injured  than  the  other.  This  was  decided  by  this 
court  in  the  case  of  Stainback  et  al,  v,  Bae  et  ai.,  (14  How.  532;) 
and  the  decision  placed  upon  the  ground  that  neither  of  them  had 
committed  a  fault,  and  could  not  therefore  justly  be  charged  with 
any  portion  of  the  injury  which  the  other  had  sustained.  And  as 
this  collision  was  forced  upon  the  John  Fraser  by  the  controlling 
power  and  mismanagement  of  the  steam  tug,  and  not  by  any  fault 
or  negligence  on  her  part,  she  ought  not  to  be  answerable  for  the 
consequences. 

The  result  of  this  opinion  is,  that  the  loss  must  be 

[  *  195  ]  equally  *  divided  between  the  James  Gray  and  the  General 

Clinch,  according  to  the  rule  laid  down  by  this  court  in 

the  case  of  the  Schooner  Catharine  et  al.  v.  Dickinson  et  al.  (17 

How.  170.) 

The  decree  of  the  circuit  court  is  therefore  reversed,  and  the  case 
remanded,  with  directions  to  adjust  the  loss  upon  the  principles 
stated  in  this  opinion. 

We  do  not  assent  to  so  much  of  this  opinion  as  makes  the  '^  James 
Gray"  liable  for  negligence,  merely  for  want  of  exact  conformity 
to  port  regulations.  S.  Nelson. 

B.  0.  Grier. 

Nathan  Clifford. 


The  Insurance  Company  of  the  Valley  of  Virginia,  Plaintiffs  in 

Error,  t;.  Moses  C.  Mordecai. 

21  H.  195. 
Defective  Writ  of  Esrob. 

1 .  The  legal  relnrn  day  of  a  writ  of  error  in  this  coart  is  fixed,  under  the  anthority  of 
the  act  of  1792,  to  be  on  the  day  appointed  by  law  for  the  commencement  of  the 
term. 

2.  A  writ  returnable  on  any  other  day  is  without  authority  of  law,  and  will  not  bring 
the  case  to  this  court.  Nor  can  the  writ  be  amended;  and  the  case  most  be  dismissed 
for  want  of  jurisdiction. 
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This  is  a  writ  of  error  to  the  circuit  court  for  the  western  district 
of  Virginia,  returnable  on  the  second  Monday  in  January,  1859; 
issued  in  October,  1858. 

It  was  moved  to  dismiss  the  writ  because  not  returnable  according 
to  law, 

Mr.  PhUUpSy  for  the  motion. 

Mr,  Bobinsony  contra, 

*  Mr.  Chief  Justice  Tanbt  delivered  the  opinion  of  the  [  *  199  ] 
court. 

The  defendant  in  error,  on  the  8th  of  October,  1858,  obtained  a 
judgment  against  the  plaintiffs  in  error  in  the  district  court  of  the 
United  States  for  the  western  district  of  Virginia.  . 

*0n  the  18th  of  the  same  month,  this  writ  of  error  was  [  *  200  ] 
sued  out,  and  made  returnable  on  the  second  Monday  in 
January  then  next  ensuing — in  other  words,  it  was  made  return- 
able on  the  second  Monday  in  January,  in  the  present  term  of  this 
court;  and  the  defendant  in  error  was  cited  to  appear  here  on  that 
day. 

A  motion  has  been  made  to  dismiss  the  case,  upon  the  ground 
that,  in  order  to  bring  the  judgment  of  the  district  court  before 
this  court,  the  writ  of  error  must  be  returnable  on  the  first  day  of 
the  term,  and  that  a  writ  of  error  with  a  different  return  day  is 
not  authorized  by  law,  nor  by  the  rules  and  practice  of  this  court. 

By  the  act  of  Congress  of  May  8,  1792,  (1  Stat.  278,)  it  was 
made  the  duty  of  the  clerk  of  this  court  to  transmit  to  the  clerks  of 
the  several  circuit  courts  of  the  United  States  the  form  of  a  writ  of 
error,  to  be  approved  by  two  of  the  judges  of  this  court;  and  the 
clerks  of  the  circuit  courts  were  by  that  act  authorized  to  issue 
writs  of  error  agreeably  to  such  form,  as  nearly  as  the  case  would 
admit.  And  it  is  by  virtue  of  this  act  alone  that  the  clerk  of  a 
circuit  court,  or  of  a  district  court  exercising  the  jurisdiction  of  a 
circuit  court,  is  authorized  to  issue  a  writ  of  error  to  remove  a  case 
to  this  court. 

Immediately  after  its  passage,  the  form  of  a  writ  of  error  was 
arlopted  and  transmitted  to  the  clerks  of  the  circuit  courts,  pur- 
suant to  its  provisions;  and  that  form  made  it  returnable  on  the 
first  day  of  the  term  of  this  court  next  ensuing  the  issuing  of  the 
writ — that  is,  on  the  day  appointed  by  law  for  the  meeting  of  the 
court.  The  form  then  adopted  has  never  been  changed,  nor  are 
we  aware  of  any  case  in  which  a  writ  of  error  with  a  different 
return  day  has  been  sanctioned  by  this  court. 
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It  is  unnecessary,  therefore,  to  inquire  what  may  be  the  rules  of 
practice  in  this  particular  in  other  courts.  The  legal  return  day 
was  fixed  under  the  authority  of  the  act  of  1792;  and  a  writ  of 
error  issued  by  the  clerk  of  a  circuit  court,  or  of  a  district  court 
exercising  the  powers  of  a  circuit  court,  with  a  different  return 
day,  or  differing  in  any  other  material  respect  from  the  form  trans- 
mitted, is  without  authority  of  law,  and  will  not  bring  up  the  case 

to  this  court. 
[  *  201  j  *  The  rules  of  the  court  have  been  framed  in  conformity 
with  this  return  day  of  the  writ ;  and  the  rule  which  per- 
mits a  defendant  in  error  to  docket  and  dismiss  a  case  if  the  tran- 
script is  not  filed  by  the  plaintiff  within  the  time  therein  limited, 
necessarily  presupposes  that  the  writ  is  returnable  on  the  first  day, 
and  that  the  plaintiff  might  then  file  the  transcript. 

He  may,  it  is  true,  return  the  writ  with  the  transcript  at  any  time 
during  the  term,  unless  the  case  has  been  docketed  and  dismissed, 
when  it  cannot  afterwards  be  filed  without  the  special  order  of  the 
court.  But  this  permission  to  return  the  writ,  and  file  the  tran- 
script at  a  subsequent  day,  is  upon  the  principle  that,  for  certain 
purposes  of  convenience  or  justice,  the  term  is  considered  as  but  one 
period  of  time — as  one  day,  and  that  day  the  first  of  the  term.  The 
writ  before  us  was  obviously  issued  by  some  oversight  of  the  clerk, 
who  followed  the  form  used  when  this  court  met  on  the  second  Mon- 
day in  January,  without,  it  would  seem,  adverting  to  the  circum- 
stance that  the  day  of  meeting  had  been  changed  by  law,  and  that 
the  first  Monday  in  December,  and  not  the  second  Monday  in  Janu- 
ary, was  the  first  day  of  the  term. 

Neither  can  the  writ  of  error  be  amended.  The  defendant  in 
error  was  cited  and  admonished  to  appear  on  the  second  Monday  in 
January ;  and  if  the  writ  were  amended,  it  could  not  be  maintained 
with  this  citation,  for  the  defendant  must  be  cited  to  appear  on  the 
same  day  that  the  writ  is  returnable.  The  citation  is  the  regular 
and  familiar  process  from  a  court  of  justice,  notifying  and  requiring 
the  defendant  to  appear  and  make  his  defense,  if  he  has  any,  on  the 
return  day  of  the  \^rit.  And  the  common-law  process  of  a  writ  of 
error  made  returnable  on  one  day,  and  a  summons  to  the  defendant 
to  appear  at  another,  would  be  without  precedent,  and  would  be  as 
objectionable  as  the  entire  absence  of  a  citation.  And  the  want  of 
proof  that  the  defendant  was  cited  has  always  been  held  to  be  a  fatal 
defect  in  the  process  prescribed  and  required  by  the  act  of  1789, 
whereby  a  party  is  authorized  to  bring  the  judgment  of  an  inferior 
court  before  this  court  for  revision — ^a  defect  which  can  be  cured  only 
by  the  voluntary  appearance  of  the  party  entered  on  the  record. 
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*  Nor  can  this  mistake  be  corrected  by  a  citation  from  [  *  202  ] 
this  court.     The  act  of  congress  requires  it  to  be  issued  by 
the  judge  or  justice  who  allows  the  writ  of  error,  and  it  cannot  be 
legally  issued  by  any  other  judge  or  court. 

The  case  must  therefore  be  dismissed  for  want  of  jurisdiction  in 
this  conrt. 


38f  576 


The  Philadblphia,  Wilmington,  and  Baltimore  Railroad  Company,    mk& 

Plaintiff  in  Error,  v.  Philip  Quiglby.  i?il«»i! 

21  H.  202. 
Corporations — Libel. 

1.  A  corporation  is  liable  for  a  libel  pablisbe4  ander  its  order  as  for  any  other  tort 

2.  They  would  not  be  liable  for  a  report  made  on  an  investigation  to  their  directors 
which  contained  libelous  matter,  if  no  other  publication  was  made  than  the  one  to 
their  board. 

3.  But  if  the  directors  cause  it  to  be  printed  in  book  form,  for  distribution  among  the 
members  of  the  corporation,  the  corporation  is  responsible  in  damages. 

4.  Such  a  publication,  made  after  the  suit  is  brought,  is  not  admissible  in  evidence. 

5.  In  llio  absence  of  proof  of  express  or  actual  malice,  exemplary  damages  cannot  be 
recovered  in  such  an  action. 

6  Under  tho  plea  of  the  general  issue,  no  question  can  be  raised  of  the  right  to  sue  in 
the  circuit  court  on  account  of  citizenship,  where  the  declaration  contains  sufficient 
averments  on  that  subject. 

Tnis  was  a  writ  of  error  to  the  circuit  court  for  the  district  of 
Maryland. 

The  case  is  well  stated  in  the  opinion  of  the  court. 

Ml'.  Schley  and  Mr.  Donaldson,  for  plaintiffs  in  error. 

Mr,  Johnson  and  Mr.  Davis,  for  defendant. 

*  Mr.  Justice  Campbell  delivered  the  opinion  of  the  court.  [  *  207  ] 
The  plaintiff,  (Quigley,)  a  citizen  of  Delaware,  com- 
plained of  the  defendants,  *'a  body  corporate  in  the  State  of  Mary- 
land, by  a  law  of  the  general  assembly  of  Maryland,"  for  the  pub- 
lication of  a  libel  by  them,  in  which  his  capacity  and  skill 
*■'•  as  a  mechanic  and  builder  of  depots,  bridges,  station-  [  *  208  ] 
lioiiscs,  and  other  structures  for  railroad  companies,  had 
been  iiftlscly  and  maliciously  disparaged  and  undervalued.      The 
defendants  pleaded  the  general  issue.     On  the  trial  of  the  cause,  it 
api>eared  that  in  1854,  the  president  and  directors,  then  in  chargr 
of  the  affairs  of  the  defendants,  instituted  an  inquiry  into  the  ac 
ministration  and  management  of  a  person  who  had  been  the  ^hdai 
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intendent  of  their  railroad  lor  ten  years.  Among  other  subjects, 
the  nature  of  his  connection  and  dealings  with  the  plaintiff,  who 
had  likewise  been  in  the  service  of  the  corporation  as  '^general  fore- 
man of  all  their  carpenters,"  engaged  the  attention  of  the  commit- 
tee of  investigation.  The  president  of  the  company,  who  conducted 
the  inquiry  before  this  committee  on  behalf  of.the  corporation,  seems 
to  have  been  convinced  that  the  superintendent  had  exhibited  par- 
tiality for  the  plaintiff,  and  had  allowed  him  extravagant  compen- 
sation for  service,  and  the  privilege  of  free  transit  over  the  road  for 
himself,  his  workmen,  and  freight,  to  the  detriment  of  the  com- 
pany, and  in  breach  of  his  duty  as  superintendent.  The  superin- 
tendent defended  himself  against  these  and  other  imputations,  and 
produced  testimony  to  the  skill  and  fidelity  of  the  plaintiff  while 
in  the  service  of  the  company;  also,  to  the  value  of  his  services, 
and  to  the  effect  that  no  unusual  or  improper  favor  had  been  ex- 
tended to  him. 

The  president  of  the  company,  in  the  course  of  the  investigation, 
addressed  a  letter  to  an  architect,  who  had  some  acquaintance  with 
the  plaintiff,  to  request  his  opinion  of  his  skill  as  a  mechanic,  and 
whether  the  services  of  the  plaintiff  could  have  had  any  peculiar 
value  to  a  railroad  company.  The  reply  of  this  architect  was  very 
pointed  and  depreciative  of  the  plaintiff,  affirming  that  "he  was 
not  entitled  to  rank  as  a  third-rate  workman,"  and  "was  unable  to 
make  the  simplest  geometrical  calculations."  All  the  testimony 
collected  by  the  committee,  as  produced  by  the  superintendent,  was 
carefully  reduced  to  writing,  and  printed;  first,  for  the  use  of  the 
president  and  directors,  and  afterwards  was  submitted  to  the  com- 
pany at.  their  meeting  on  the  8th  of  January,  1855,  with  a  report, 

which  exonerated  in  a  great  measure  the  superintendent 
[  *  209  ]  *  from  any  malpractice  in  consequence  of  his  relations  with 

the  plaintiff.  The  investigation  was  searching,  and  testi- 
mony, which,  with  the  report  of  the  committee,  fills  two  printed  vol- 
umes, was  submitted  to  the  company.  The  letter  of  the  architect, 
in  answer  to  the  letter  of  the  president,  is  printed  in  one  of  these 
volumes,  and  this  publication  is  the  libel  complained  of.  Several 
of  the  directors  testify  they  were  not  aware  of  the  publication,  and 
evidence  was  adduced  that  the  plaintiff  had  declared  that  the  in- 
vestigation had  resulted  in  increasing  his  business.  A  verdict  was 
returned  in  favor  of  the  plaintiff.  The  defendants  are  a  company 
incorporated  by  the  legislatures  of  Delaware  and  Pennsylvania,  as 
weil  as  of  Maryland,  to  construct  a  railroad  to  connect  the  three 
cities  which  contribute  to  form  its  name,  and  a  portion  of  their 
directors  and  stockholders  are  citizens  of  Delaware. 
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The  defendants  contend  that  they  are  not  liable  to  be  sued  in 
this  action;  that  theirs  is  a  railroad  corporation,  with  defined  and 
limited  faculties  and  powers,  and  having  only  such  incidental  au- 
thority as  is  necessary  to  the  full  exercise  of  the  faculties  and 
powers  granted  by  their  charter;  that,  being  a  mere  legal  entity, 
they  are  incapable  of  malice,  and  that  malice  is  a  necessary  in- 
gredient in  a  libel ;  that  this  action  should  have  been  instituted 
against  the  natural  persons  who  were  concerned  in  the  publication 
of  the  libel.  To  support  this  argument,  we  should  be  required  to 
concede  that  a  corporate  body  could  only  act  within  the  limits  and 
according  to  the  i'acultics  determined  by  the  act  of  incorporation, 
and  therefore  that  no  crime  or  offense  can  be  imputed  to  it.  That 
although  illegal  acts  might  be  committed  for  the  benefit  or  within 
the  service  of  the  corporation,  and  to  accomplish  objects  for  which 
it  was  created  by  the  direction  of  their  dominant  body,  that  such 
acts,  not  being  contemplated  by  the  charter,  must  be  referred  to 
the  rational  and  sensible  agents  who  performed  them,  and  the 
whole  responsibility  must  be  limited  to  those  agents,  and  we 
should  be  forced,  as  a  legitimate  consequence,  to  conclude  that  no 
action  ex  delicto  or  indictment  will  lie  against  a  corporation  for 
any  misfeasance.  But  this  conclusion  would  be  entirely 
inconsistent  with  the  legislation  and  jurisprudence  *of  [*210] 
the  States  of  the  Union  relative  to  these  artificial  persons. 
Legislation  has  encouraged  their  organization,  as  they  concentrate 
and  employ  the  intelligence,  energy,  and  capital  of  society,  for  the 
development  of  enterprises  of  public  utility.  There  is  scarcely  an 
object  of  general  interest  for  which  some  association  has  not  been 
formed,  and  there  are  institutions  whose  members  are  found  in 
every  part  of  the  Union,  who  contribute  their  efibrts  to  the  com- 
mon object.  To  enable  impersonal  beings — mere  legal  entities, 
which  exist  only  in  contemplation  of  law — to  perform  corporal 
acts,  or  deal  with  personal  agents,  the  principle  of  representation 
has  been  adopted  as  a  part  of  their  constitution.  The  powers  of 
the  corporation  are  placed  in  the  hands  of  a  governing  body  se- 
lected by  the  members,  who  manage  its  afiairs,  and  who  appoint 
the  agents  that  exercise  its  faculties  for  the  accomplishment  of  the 
object  of  its  being.  But  these  agents  may  infringe  the  rights  of 
I)erson8  who  are  unconnected  with  the  corporation,  or  who  are 
brought  into  relations  of  business  or  intercourse  with  it.  As  a 
necessary  correlative  to  the  principle  of  the  exercise  of  corporate 
jjowers  and  faculties  by  legal  representatives,  is  the  recognition  of 
a  corporate  responsibility  for  the  acts  of  those  representatives. 

With  much  wariness,  and  after  close  and  exact  scrutiny  into  the 
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nature  of  their  constitution,  have  the  judicial  tribunals  determined 
the  legal  relations  which  are  established  for  the  corporation  by 
their  governing  body,  and  their  agents,  with  the  natural  persons 
with  whom  they  are  brought  into  contact  or  collision.  The  result 
of  the  cases  is,  that  for  acts  done  by  the  agents  of  a  corporation, 
either  in  contractu  or  in  ddicto,  in  the  course  of  its  business,  and" 
of  their  employment,  the  corporation  is  responsible,  as  an  indi- 
vidual is  responsible  under  similar  circumstances.  At  a  very  early 
period  it  was  decided  in  Great  Britain,  as  well  as  in  the  United 
States,  that  actions  might  be  maintained  against  corporations  for 
tort^;  and  instances  may  be  found,  in  the  judicial  annals  of  both 
countries,  of  suits  for  torts  arising  from  the  acts  of  their  agents, 
of  nearly  every  variety.  Trespass  quare  clausum  /regit  was  sup- 
ported in  9  Serg.  and  B.  94;  4  Mann,  and  G.  452;  Assault  and 
Battery,  4  Gray  Mass.  R.  465  ;  6  Ex.  Ch.  314.  For  dam- 
[  *  211  ]  ages  by  a  *collision  of  rail-cars  and  steamboats,  14  How. 
465 ;  19  How.  643.  For  a  false  representation,  34  L.  and 
Eq.  R.  14;   11  Wheat.  59. 

The  case  of  the  National  Exchange  Co.  of  Glasgow  v.  Drew,  (2 
Macqnecn  H.  of  L.  Gas.  103.)  was  that  of  a  company  in  failing 
circumstances,  whose  managers  sought  to  appreciate  its  stock  by  a 
fraudulent  representation  to  the  company,  and  a  publication  of  the 
re|)ort  as  adopted  by  it,  that  its  affairs  were  prosperous.  Two  of  its 
stockholders  were  induced  to  borrow  money  from  the  company  to 
invest  in  its  stock.  The  question  in  the  cause  was,  whether  the 
company  was  responsible  for  the  fraud.  In  the  house  of  lords,  upon 
appeal.  Lord  St.  Leonards  said:  '*I  have  come  to  the  conclusion, 
that  if  representations  are  made  by  a  company  fraudulently,  for 
the  purpose  of  enhancing  the  value  of  stock,  and  they  induce 
a  third  person  to  purchase  stock,  those  representations  so  made 
by  them  bind  the  company.  I  consider  representations  by  the 
directors  of  a  company  as  representations  by  the  company,  although 
they  may  be  representations  made  to  the  company."  *  *  * 
The  report  **  becomes  the  act  of  the  company  by  its  adoption  and 
sending  it  forth  as  a  true  representation  of  their  affairs ;  and  if  that 
representation  is  made  use  of  in  dealing  with  third  persons,  for  the 
benefit  of  the  company,  it  subjects  them  to  the  loss  which  may 
accrue  to  the  party  who  deals,  trusting  to  those  representations." 

It  would  be  difficult  to  furnish  a  reason  for  the  liability  of  a  cor- 
poration for  a  fraud,  under  such  circumstances,  that  would  nut 
apply  to  sustain  an  action  for  the  publication  of  a  libel. 

The  defendants  are  a  corporation,  having  a  large  capital  dis- 
tributed among  several  hundred  of  persons.     Their  railroad  con- 


DECEMBER  TERM,  1858.  747 

Philadelphia,  Wilmiogton,  and  Baltimore  Railroad  Co.  t;.  Quigley. 

nects  large  cities,  and  passes  through  a  fertile  district.  Their 
business  brings  them  in  competition  with  companies  and  individ- 
uals concerned  in  the  business  of  transportation.  They  have  a 
numerous  body  of  officers,  agents,  and  servants,  for  whose  fidelity 
and  skill  they  are  responsible,  and  on  whose  care  the  success  of 
their  business  depends.  The  stock  of  the  company  is  a  vendible 
security,  and  the  community  expects  statements  of  its  condition 
and  management.  There  is  no  doubt  that  it  was  the  duty 
of  the  president  and  directors  to  *  investigate  the  conduct  [  *212] 
of  their  officers  and  agents,  and  to  report  the  result  of 
that  investigation  to  the  stockholders,  and  that  a  publication  of 
the  evidence  and  report  is  within  the  scope  of  the  powers  of  the 
corporation. 

But  the  publication  must  be  made  under  all  the  conditions  and 
responsibilities  that  attach  to  individuals  under  such  circumstances. 
The  court  of  queen's  bench, in  Whitefield  v.  South  Eas.  R.  R.  Co., 
(May,  1858,)  say  :  ^'  If  we  yield  to  the  authorities  which  say  that, 
in  an  action  for  defamation,  malice  must  be  alleged,  notwithstanding 
authorities  to  the  contrary,  this  allegation  may  be  proved  by  showing 
that  the  publication  of  the  libel  took  place  by  order  of  the  defendants, 
and  was  therefore  wrongful,  although  the  defendants  had  no  ill  will 
to  the  plaintiffs,  and  did  not  mean  to  injure  them."  And  the  court 
concluded:  *^That  for  what  is  done  by  the  authority  of  a  corpora- 
tion aggregate,  that  a  corporation  ought  as  such  to  be  liable,  as 
well  as  the  individuals  who  compose  it." 

The  question  arises,  whether  the  publication  is  excused  by  the 
relations  of  the  president  and  directors,  as  a  committee  from  their 
board,  to  the  corporation  itself.  It  cannot  be  denied  that  the  in- 
quiries directed  by  those  officers  were  within  the  scope  of  their 
power,  and  in  the  performance  of  a  moral  and  legal  duty,  and  that 
tlie  communication  to  their  constituents  of  the  evidence  collected 
by  them,  and  their  conclusions  upon  the  evidence,  was  a  privileged 
communication  in  the  absence  of  any  malice  or  bad  faith.  But  the 
privilege  of  the  officers  of  the  corporation  as  individuals,  or  of  the 
corporate  body,  does  not  extend  to  the  preservation  of  the  report 
and  evidence  in  the  permanent  form  of  a  book  for  distribution 
among  the  persons  belonging  to  the  corporation  or  the  members  of 
the  community.  It  has  never  been  decided  that  the  proceedings  of 
a  public  meeting,  though  it  may  have  been  convened  by  the  author- 
ity of  law,  or  of  an  association  engaged  in  an  enterprise  of  public 
utility,  could  be  reported  in  a  newspaper  as  a  privileged  publica- 
cation.  But  a  libel  contained  in  such  proceedings,  if  preserved  in 
the  form  of  a  bound  volume,  might  be  attended  with  more  mischief 
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to  private  character  than  any  publication  in  a  newspaper 
[  *213]  of  the  same  document.     *The  opinion  of  the  court  is, 

that  in  so  far  as  the  corporate  body  authorized  the  publi- 
cation in  the  form  employed,  they  are  responsible  in  damages. 
The  circuit  court  instructed  the  jury: 

1.  If  the  jury  find,  from  the  evidence  in  this  case,  that  the  defend- 
ants, by  the  president  and  directors  of  said  company,  published  the 
letter  from  John  T.  Mahoney  to  S.  M.  Felton,  president,  &c.,  dated 
March  3d,  1854,  in  the  declaration  mentioned,  and  that  any  or  all 
of  the  statements  in  the  said  letter  respecting  the  plaintiff  in  his 
trade  and  occupation  are  i'alse;  and  shall  further  find,  that  the  said 
president  and  directors,  at  the  annual  meeting  of  the  stockholders 
of  said  company,  held  8th  January,  1855,  reported  to  the  said  stock- 
holders their  action  in  the  premises,  and  that  the  proceedings  of 
the  committee  of  investigation  (which  contained  the  said  letter) 
were  then  being  printed,  and,  as  soon  as  printed,  would  be  distrib- 
uted to  the  stockholders,  and  that  said  report  was  accepted  by  the 
stockholders ;  and  if  the  jury  shall  further  find,  that,  aflter  the  meet- 
ing of  the  stockholders  had  adjourned,  the  president  and  directors 
of  said  company  distributed  the  book  containing  the  said  letter 
among  the  stockholders  of  this  company,  or  any  of  them,  then  the 
jury  may  find  for  the  plaintiff. 

2.  And  if  the  jury  find  for  the  plaintiff  under  the  first  instruc- 
tion, they  are  not  restricted  in  giving  damages  to  the  actual  posi- 
tive injury  sustained  by  the  plaintiff,  but  may  give  such  exemplary 
damages,  if  any,  as  in  their  opinion  are  called  for  and  justified,  in 
view  of  all  the  circumstances  in  this  case,  to  render  reparation  to 
plaintiff,  and  act  as  an  adequate  punishment  to  the  defendant. 

The  first  instruction  is  erroneous,  because  the  publication  to 
which  the  court  referred  as  blameworthy,  and  to  authorize  the  jury 
to  find  a  verdict  against  the  defendant,  took  place  after  the  com- 
mencement of  this  suit. 

The  second  instruction  contains  the  same  error,  and  is  objectiona- 
ble for  the  additional  reason  that  the  rule  of  damages  is  not  accu- 
rately stated  to  the  jury. 

In  Day  v.  Woodworth,  13  How.  S.  C.  R.  371,  this  court  recog- 
nized the  power  of  a  jury  in  certain  actions  of  tort  to  assess 
[  *  214  ]  *  against  the  tort  feaser  punitive  or  exemplary  damages. 
Whenever  the  injury  complained  of  has  been  inflicted 
maliciously  or  wantonly,  and  with  circumstances  of  contumely  or 
indignity,  the  jury  are  not  limited  to  the  ascertainment  of  a  simple 
compensation  for  the  wrong  committed  against  the  aggrieved  per- 
son.    But  the  malice  spoken  of  in  this  rule  is  not  merely  the  doing 
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of  an  unlawful  or  injurious  act.  The  word  implies  that  the  act 
comi)lainecl  of  was  conceived  in  the  spirit  of  mischief,  or  of  criminal 
indifference  to  civil  obligations.  Nothing  of  this  kind  can  be  im- 
puted to  these  defendants. 

The  letter  of  Mahoney  was  reported  to  the  company  with  other 
evidence  that  rendered  it  inocuous,  and  its  statements  were  >kiever 
a<l<>ptt'd  by  them.  The  plaintiff  has  repeatedly  affirmed  that  he 
liad  derived  an  advantage  from  the  investigation  by  the  company, 
anil,. upon  reading  all  the  evidence,  as  reported  and  published,  we 
do  not  perceive  how  an  impression  unfavorable  to  him  could  have 
been  made  by  it  upon  any  candid  mind.  The  circumstances  under 
which  the  evidence  was  collected,  and  the  publication  made,  repel 
the  pr^'sumption  of  the  existence  of  malice  on  the  part  of  the  cor- 
poration, and  so  the  jury  should  have  been  instructed. 

The  averments  in  the  declaration  of  the  facts  proper  to  give  the 
circuit  court  jurisdiction  over  the  parties,  are  identical  with  those 
which  were  fully  considered  by  this  court,  and  received  the  sanc- 
tion of  two-thirds  of  the  judges  in  Marshall  v.  The  Baltimore  and 
Ohio  R.  11.  Co.,  16  How.  314.  A  repetition  of  the  discussion  that 
took  place  and  was  reported  with  that  case  is  deemed  to  be  unneces- 
sary. 

The  only  plea  filed  in  this  cause  is  the  general  issue.  That  plea 
raises  an  issue  upon  the  merits  of  the  complaint,  and  leaves  the 
jurisdictional  allegations  without  a  traverse. 

No  question  involving  the  capacity  of  the  parties  in  the  cause  to 
litigate  in  the  circuit  court  can  be  raised  before  the  jury  under  such 
pleadings.  Conrad  v,  Atlantic  Insurance  Co.,  1  Pet.  386;  Evans 
V.  Gee,  11  Pet.  80;  Owings  v.  Wickliffe,  17  How.  47.  The  testi- 
mony that  the  States  of  Delaware  and  Pennsylvania  had  respect- 
ively granted  a  corporate  character  to  the  same  corpora- 
tors that  form  the  corporation  in  Maryland,  *for  the  *[215] 
extension  of  the  railroad  through  those  States,  to  connect 
the  cities  that  appear  in  the  name  of  the  corporation,  and  the  tes- 
timony that  some  of  the  directors  of  the  several  corporations  reside 
in  Delaware,  in  the  condition  of  the  pleadings,  was  immaterial  and 
irrelevant. 

For  the  errors  we  have  noticed,  the  judgment  of  the  circuit  court 
is  reversed,  and  the  cause  remanded. 

Mr.  Justice  Daniel.  In  the  judgment  of  this  court,  so  far  as  it 
directs  a  reversal  of  that  of  the  circuit  court,  I  fully  concur.  But, 
in  my  view,  the  decision  has  performed  but  half  its  proper  office, 
by  omitting  to  order  a  dismission  of  this  case  by  the  circuit  court. 
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It  \H  not  designed  here  to  repeat  the  arguments  or  the  authorities 
80  often  and  so  unavailingly  adduced,  in  opposition  to  the  cogni- 
zance of  the  federal  court  of  controversies  in  which  corporations  are 
parties. 

Some  cursory  recapitulation  will,  however,  be  attempted  of  pre- 
vious decisions  made  here,  as  evincing  the  progress  of  relaxation 
and  inconsistency  from  the  first  departure,  from  what,  by  me  at 
least,  are  deemed  sound,  legal,  and  constitutional  principles,  down 
to  the  remarkable  instance  exemplified  in  the  case  before  us. 

The  first  step  in  this  progress  was  the  decision  that  a  corporation 
might  be  made  a  party  in  the  federal  courts,  by  entirely  destroying 
the  existence  of  such  a  body;  and  by  this  process  it  was  pretended 
that  it  was  made  capable  of  suing  and  being  sued,  and  by  imposing 
liabilities  on  private  natural  persons,  who,  by  the  very  nature  and 
character  of  the  corporate  bodj",  and  by  the  terms  of  its  organization, 
possessed  not  one  of  its  powers,  and  could  exercise  not  one  of  its 
functions.     Vide  5  Cranch,  61 ;  The  Bank  of  the  United  States  v, 
Deveaux.     Next,  and  in  order  to  cover  this  glaring  irregularity,  it 
seemed  necessary  to  transform  a  corporation  into  a  quasi,  or  into  so 
much  of  a  citizen  as  would  authorize  its  pleading  and  being  im- 
pleaded in  the  federal  courts,  although  the  constitution  and  the 
laws  of  the  United  States  do  not  recognize  nor  make  men- 
[  *216  ]  tion  of  any  particular  part  or  fraction  of  a  citizen,  *but 
confine  the  cognizance  of  the  courts  to  controversies  be- 
tween citizens  of  different  States,  sustaining  their  full  natural,  po- 
litical, and  social  relations.     This  was  the  object  attempted  in  the 
case  of  the  Cincinnati  Railroad  Company  and  Letson,  in  the  2d  of 
Howard.     It  then  became  necessary  to  give  to  this  citizen  corpora- 
tion a  local  habitation  or  residence,  in  order  to  fix  his  origin  and 
position,  on  which  it  was,  and  is  yet,  perhaps,  conceded,  that  his 
admission  into  the  courts  of  the  United  States  was  dependent ;  and 
this  court,  to  accomplish  this  purpose,  seems  to  have  settled  upon 
one  or  the  other  of  the  following  conclusions,  or  perhaps  in  part 
on  both :  that  either  the  locality  within  which  this  citizen  may  be 
fabricated,  or  that  within  which  his  agents  or  factors  (viz,  the 
president  and  directors)  hold  their  place  of  business,  determines 
his  political  position,  his  capacities  and  responsibilities,  although 
it  is  palpable  this  latter  conclusion  abrogates  completely  the  pre- 
vious doctrine  of  this  court,  that  the  rights  and  powers  of  a  corpo- 
ration remain  and  inhere  in  the  individuals  interested  in  the  com- 
pany, and  do  not  appertain  regularly  to  the  associated  or  organized 
body.     From  these  anomalous  conclusions  have  arisen  the  curious 
formula  in  pleading,  by  which  access  has  been  sought  and  per- 
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mitted  in  the  courts  of  the  United  States — as  for  instance,  a  certain 
company^  a  body  corporate^  created  by  some  stated  authority^  but 
without  averring  citizenship  or  residence  on  the  part  of  that  body,  but 
leaving  these  to  be  implied  by  the  court,  sues  or  is  sued.  In  the 
case  under  review,  the  party  defendant  below  is  averred  to  be  the 
Philadelphia,  Wilmington,  and  Baltimore  Railroad  Company,  a 
body  corporate  in  Maryland,  incorporated  by  a  law  of  Maryland. 
Here,  then,  is  averred  neither  citizenship,  nor  an  identity  with, 
nor  an  equivalent  for  citizenship,  nor  residence,  nor  commorancy 
anywhere,  on  the  part  of  the  defendant.  The  corporate  body  is 
stated  to  be  in  Maryland,  but  whether  in  its  organized  consti- 
tution, or  by  the  citizenship  of  its  president  and  directors,  or  by 
its  individual  members,  or  whether  in  either  character  it  is  or  is 
not  of  Maryland,  is  left  to  the  court  to  supply;  and  this,  too,  in 
defiance  of  the  unbroken  chain  of  decisions  from  3  Dallas,  382, 
down  to  6  Wheaton,  p.  450,  comprising  twelve  distinct 
cases,  *  ruling,  in  totidem  verbis,  that  under  the  second  [*217] 
section  of  the  third  article  of  the  constitution,  not  only 
must  the  parties  to  suits  in  the  federal  courts  be  citizens  and  inhab- 
itants of  different  States,  but  that  this  character  must  be  averred 
expressly,  and  must  appear  upon  the  record,  and  cannot  be  inferred 
from  residence  or  locality,  however  unequivocally  stated ;  and  that 
the  failure  to  make  the  required  averment  will  be  fatal  to  the  juris- 
diction of  a  federal  court,  either  original  or  appellate,  and  is  not 
cured  by  the  want  of  a  plea  or  of  a  formal  exception  in  any  form, 
and  that  even  the  party  who  is  guilty  of  the  irregularity  may  avail 
himself  of  it  upon  appeal. 

This  case  is  marked  by  peculiarities,  which,  if  they  can,  consist- 
ently with  the  rules  of  pleading  and  evidence,  be  regularly  brought 
into  view,  will  show  more  clearly  than  has  hitherto  been  done  the 
effects  of  the  anomalous  proceedings  above  adverted  to.  It  is  ruled 
by  all  the  cases,  that  where  want  of  jurisdiction  in  the  federal 
courts  is  apparent  on  the  face  of  the  pleadings,  the  courts,  original 
and  appellate,  are  bound  to  take  notice  of  this  defect,  and  that 
there  can  be  no  requisition  on  parties  to  show  it  either  by  aver- 
ment or  proof.  The  establishment  of  this  principle  certainly  dis- 
penses with  the  necessity  for  proofs  in  such  a  case,  for  why  under- 
take to  establish  by  proof  that  which  is  admitted?  Moreover,  the 
character  of  the  defect  partakes  more,  perhaps,  of  matter  of  law 
than  of  fact.  Hence  it  may  be  questionable,  how  far  the  introduc- 
tion of  any  evidence,  and  still  more  of  cumulative  evidence,  is  or 
was  admissible  to  show  this  admitted  or  patent  defect,  which  it  has 
been  so  often  ruled  that  the  court  must  take  notice  of  without  plea 
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or  demurrer.  But  we  see  by  the  record  that  evidence,  extensive 
and  documentary,  was  introduced  as  to  this  point,  and  read  without 
objection.  And  to  what  conclusions  does  this  evidence,  if  admissi- 
ble, inevitably  lead?  According  to  the  decisions  previously  made 
here  with  respect  to  corporations — according,  too,  to  the  argument 
of  counsel  for  tlie  defendant  in  error — the  Baltimore  Railroad  Com- 
pany was  created  separately  and  exclusively  by  the  State  of  Mary- 
land, and  its  attributes  of  suing  or  being  sued,  and  every  other 

attribute  or  function,  was  imparted  and  perfected  by  that 
[*218]  separate  authority,  which  was  *  limited  by  the  power  of 

Maryland.     So,  too,  the  Philadelphia  Railroad  Company 
was  separately  and  independently  created  by  Pennsylvania;  and, 
in  like  manner  and  with  like  effect,  the  Delaware  Railroad  Com- 
[)any,  by  the  State  of  Delaware.     Neither  of  the  States  just  men- 
tioned had  the  power  to  create  a  citizen  of  another  State,  nor  to 
create  or  invest  any  attribute  or  right  of  citizenship  beyond  its 
own  jurisdiction.     It  follows,  then,  that  the  incorporation  of  these 
companies  was  in  each  a  separate,  independent,  and  distinct  and 
complete  act,  operating  only  within  the  sphere  of  the  legitimate 
autliority  that  performed  it,  and  any  right  or  attribute  of  citizen- 
ship it  could  confer,  would  be  imparted  to  its  own  subjects  alone; 
it  could  not  determine  the  polity  of  other  communities,  or  the 
riglits  of  their  people.      But,  by  some  professional  magic,  these 
three  separate  creations,  which,  if  invested  with  any  of  the  quali- 
ties of  citizenship,  were  necessarily  circumscribed  as  to  these  by 
the  authority  of  their  respective  States,  are  here  converted  into 
one.     These  three  quasi  citizens  of  different  States  are  transformed 
into  one;  and,  although  threefold  in  form,  less  than  one;  and  by 
this  transformation  are  brought  into  tribunals  where  real  citizens 
are  not  permitted  to  litigate  without  averring,  and  if  denied,  not 
without  proving  the  truth  and  reality  of  their  character  in  obedi- 
ence to  the  command  of  the  constitution.     In  the  present  instance, 
this  may  subserve  the  convenience  of  the  individual,  but  in  another 
aspect  the  mischiefs  incident  to  such  a  relaxation  would  be  appar- 
ent and  serious.     It  would  be  putting  it  in  the  power  of  separate 
corporations,  deriving  their  origin  from  distinct  sources  by  claiming 
a  joint  name  or  title,  to  select  at  will,  for  its  purposes,  a  forum 
within  that  jurisdiction,  within  which  either  corporate  body  was 
created.     The  averments  of  citizenship  and  residence  being  dis- 
pensed with  by  this  court,  no  check  is  left  to  such  a  combination 
and  irregularity ;  and  by  this  practice  there  is  extended  to  artificial 
bodies,  which  are  not,  and  cannot,  from  the  nature  of  things,  be 
citizens,  privileges  which  belong  by  the  constitution  to  citizens  only, 
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and  upon  proof,  if  required,  of  the  reality  of  their  character  as 
such. 

It  has  just  been  remarked  that  the  arguments  against 
the  *  jurisdiction  of  the  federal  courts  over  corporate  bodies  [  *  219  ] 
may  be  found  in  some  of  the  opinions  delivered  in  the 
case  of  Marshall  against  the  Baltimore  and  Ohio  Bailroad  Com* 
pany^  and  it  is  said  that  these  arguments  it  is  unnecessary  to  repeat, 
and  it  is  seen  that  they  have  not  been  deemed  of  sufficient  cogency 
to  prevent  a  concurrence  in  proceedings  and  pretensions  which  those 
arguments  were  urged  to  condemn. 

The  relevancy  or  the  justice  of  the  above  declaration  I  confess 
myself  somewhat  at  a  loss  to  comprehend.  If  it  be  intended  by  way 
of  recantation,  prompted  by  a  conviction  of  the  unsoundness  of 
those  arguments,  and  as  a  criticism  upon  those  who  are  unable  to 
chime  in  with  the  notes  of  such  a  paUnodia,  it  would  seem  to  me 
that  a  direct  avowal  of  that  conviction,  and  of  the  consequences  to 
which  it  had  led,  would  have  been  nothing  more  than  justice  to  all. 
If,  on  the  other  hand,  the  soundness  of  those  arguments  is  still  re- 
garded as  a  regular  deduction  from  constitutional  principle,  and 
from  fealty  to  the  constitution,  then  a  relinquishment  of  those  argu- 
ments, or  the  failure  to  assert  them  on  every  occasion  similar  to 
that  first  calling  tbem  forth,  however  justifiable  in  the  view  of 
others,  would  in  myself,  by  myself,  be  felt  as  a  compromise  of  a 
sacred  and  solemn  duty.  The  vindication  of  truth,  whenever  we 
shall  be  called  on  to  speak  or  to  act,  can  never,  in  my  opinion,  be 
properly  shunned  ;  I,  therefore,  am  bound  to  reassert  all  which  I 
have  endeavored  earnestly,  however  feebly,  to  maintain,  and  which 
I  still  believe. 

I  am  further  of  the  opinion,  that  apart  from  any  question  as  to 
the  peculiar  jurisdiction  of  the  federal  courts,  this  action  could  not 
be  maintained  in  any  forum  possessing  even  general  legal  powers. 
It  is  to  be  borne  in  mind,  that  the  proceedings  in  this  case  are  not 
founded  upon  any  express  or  peculiar  right  or  authority  vested  by 
statute  or  other  special  and  competent  power,  but  are  claimed  as 
the  legitimate  consequences  inherent  in,  and  flowing  from,  the 
nature  and  constitution  of  corporations  aggregate.  By  those  who 
affirm  this  doctrine  it  is  indispensable  that  they  should  show  as 
inherent  in,  and  consistent  with,  the  constitution  of  such  corpora- 
tions, the  attributes  and  qualities  to  which  proceedings 
like  the  present  are  *  calculated  to  apply,  and  with  which  [  *  220  ] 
they  can,  by  any  rational  or  logical  comprehension,  be  made 
applicable.  The  metamorphosis  which  would  transmute  an  aggre- 
gate corporation  into  a  natural  person,  must  necessarily  transfuse 
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into  this  new  creation  the  capabilities  and  qualities  of  the  being 
into  which  it  is  changed.  Upon  any  other  hypothesis,  the  fact  of 
identity  could  not  be.  Natural  persons  are  capable  of  the  passions 
of  love  and  hate ;  can  contend  in  moral  combat  by  duel  or  other- 
wise ;  can  go  into  the  field  in  command  of  armies ;  can  sit  upon  the 
bench  of  justice,  or  in  the  legislative  or  executive  departments  of 
the  government.  According  to  this  transmutation  theory,  all  these 
qualities  are  imparted  to  its  new  promethean  experiment,  who,  of 
course,  could  he  be  only  apprehended  or  laid  hold  of,  might,  like 
his  prototype — or,  more  properly,  his  other  self — be  subjected  for 
the  misuse  of  those  qualities  to  the  extremest  penalties  of  the  law, 
the  scafibld  or  the  gallows.  To  my  apprehension,  this  theory  involves 
the  confounding  of  all  political,  legal,  moral  and  social  distinctions. 
By  that  apprehension,  derived  from  the  definitions  of  corporations 
aggregate,  as  given  by  Brook,  Coke,  and  Blackstone,  and  by  the 
express  language  of  this  tribunal  in  the  earlier  cases  decided  by  it, 
these  bodies  are  regarded  as  merely  artificial — a  species  oi  Jictiones 
juris,  created  for  particular  objects,  and  vested  certainly  with  no 
greater  or  higher  attributes  than  the  creator  of  those  bodies  has 
power  to  bestow.  Man  can  have  no  power  to  confer  mind,  passion, 
or  moral  perception,  nor  moral  powers,  upon  a  mere  fabrication  of 
his  own — a  mere  piece  of  parchment  or  paper.  No  quo  animo, 
therefore,  can  be  affirmed  of  a  fiction  to  which  no  animuSf  or  pas- 
sion, or  moral  quality,  can  be  imparted. 

It  has  ever  been  admitted,  that  into  slander  or  libel,  malice 
essentially  enters.  Slander  or  libel  is  an  injury  inflicted  with  a 
wicked  or  malevolent  motive.  Beason  and  common  sense  would 
hence  conclude,  that  where  there  could  be  motive  of  no  kind  what- 
soever, there  could  be  no  malice,  and  therefore  no  offense  of  which 
malice  is  the  essential,  the  leading  and  distinguishing  character- 
istic. 

In  several  of  the  English  cases  it  has  been  ruled,  that  tro- 
[  *  221  ]  ver  *  and  trespass  qtmre  dausum  f  regit  may  be  maintained 
against  a  corporation ;  and  this,  with  respect  to  the  latter 
action, 'is  going  a  great  way,  as  it  is  not  very  easy  to  explain  in 
what  mode  a  mere  fiction  or  legal  faculty  can  act  vi  et  armis;  yet  a 
conceivable  distinction  may  be  taken  between  acts  injurious  in  their 
effects  and  viewed  as  mere  facts,  and  performed  independently  of  or 
without  motive,  and  for  which  the  actor  is  bound  to  make  repara- 
tion, and  conduct  the  character  of  which  lies  exclusively  in  the 
motive,  and  which,  apart  from  such  motive,  can  neither  exist  nor  be 
conceived. 

In  conformity  with  these  conclusions  is  the  opinion  of  Aidersen 
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BaroD,  as  late  as  the  year  1854.     (Vide  10  Exchequer  Rep.  356; 
8teveDs  V.  Midland  Counties  Railway  Co.) 

But  a  precedent  for  the  affirmation  of  such  a  legal,  physical,  and 
monil  anomaly  as  an  act  to  bo  characterized  and  appreciated  by  a 
quality  which  by  no  possibility  can  appertain  to  it,  is  relied  upon 
in  this  case;  and  so  far  as  that  precedent  is  comprehended,  it  seems 
designed,  at  any  rate,  for  an  application  like  the  one  made  of  it  in 
this  cause.  It  is  believed,  however,  to  be  a  solitary  precedent;  and 
as  the  force  of  that  precedent  (owing,  perhaps,  to  no  fault  in  his 
lordship's  reasoning,  but  in  those  who  are  incapable  of  understand- 
ing his  logic)  is  not  very  clearly  apprehended ;  and  as  it  most  cer- 
tainly contravenes  the  course  of  decision  for  centuries,  the  presump-  * 
tion  of  not  yielding  implicitly  to  the  ruling  of  a  lord  chief  justice 
may  perhaps  be  pardoned.  This  precedent  is  found  in  the  case  of 
Whitfield  et  al,  v.  The  Southeastern  Railway  Company,  just  cited 
from  the  bench.  That  was  an  action  for  a  libel,  and  the  declaration 
was  demurred  to,  for  the  reason  that  malice  could  not  be  affirmed 
of  a  corporation  aggregate. 

His  lordship  says :  **  The  demurrer  to  the  declaration  in  this  case 
can  only  be  maintained  on  the  ground  that  the  action  will  not  lie 
without  proof  of  express  malice,  as  contradistinguished  from  legal 
malice." 

How  is  this  expression  of  his  lordship  to  be  understood?  The 
averment  of  malice,  and  the  application  of  that  averment  to  the 
defendants,  was  a  question  arising  upon  the  pleadings,  and  upon 
the  character  or  capacity  of  the  party  complained  of, 
*  as  disclosed  upon  the  face  of  the  declaration.  Whether  [  *  222  ] 
malice,  either  express  or  implied^  could  be  imputed  to  the 
plaintiflf,  could  have  no  influence  a  priori;  \^  malice  was  alleged,  it 
opened  at  once  the  only  legitimate  question  arising  upon  the  demur- 
rer, viz:  could  the  defendants  be  guilty  of  malice?  The  character 
or  the  degree  of  malice  was  a  question  arising  upon  the  proofs,  and 
was  the  proper  subject  for  the  instructions  from  the  judge.  It 
would  be  difficult  to  find  a  precedent  in  pleading,  wherein  a  dis- 
tinct averment  as  to  express  or  implied  or  legal  malice  was  made. 

His  lordship  proceeds :  **But  if  we  yield  to  the  authorities  which 
say  that  in  an  action  for  defamation  malice  must  be  alleged,  not- 
withstanding authorities  to  the  contrary."  And  here,  with  a 
willingness  always  to-be  instructed,  I  would  gladly  learn  what 
authorities  those  are  to  which  reference  is  thus  made ;  for  within 
the  sphere  of  my  own  inquiries,  going  as  far  back  as  Owen,  51; 
Noy,  85;  1  Saunders,  242;  4  Bur.  2423;  3  Taunton,  246;  and 
coming  down  to  8  Adolph.  and  Ell.  652 ;  1  Maule  and  Selwin,  639, 
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it  is  held,  without  a  dissentient,  that  the  declaration  must  show 
a  maliciona  intent  in  defendant ;  and  although  the  word  maliciouaiy 
is  not  absolutely  necessarily  requisite,  yet  words  of  equivalent  im- 
port must  be  used ;  and  it  is  said  that  the  usual  and  better  form  of 
pleading  \b,  falsely  and  maliciously.     {Vide  1  Rep.  273.) 

His  lordship  further  proceeds,  or  is  made  to  say  :  **  This  allega- 
tion may  be  proved,  by  showing  that  the  publication  of  the  libel 
took  place  by  order  of  the  defendants,  and  was  tiierefore  wrongful, 
although  the  defendants  had  no  ill  will  to  the  plaintiffs,  and  did 
not  mean  to  injure  them.  Therefore,  {Tiote  the  condimon,)  **  the 
ground  on  which  it  is  contended  that  an  action  for  a  libel  cannot 
be  maintained  against  a  corporation  aggregate  fails."  He  who 
can  connect  this  corollary  with  the  premises  surpasses  any  ingenu- 
ity of  mine. 

To  return  to  his  lordship's  argument  : 

''This  allegation  may  be  proved."  What  allegation,  we  ask? 
Why,  the  libd,  a  malidoua  publication,  *'by  showing  that  it 
took  place  by  order  of  the  defendants,  although  the  defendants  had 
no  ill  will  to  the  plaintiffs,  and  did  not  intend  to  injure  them." 
Thus  it  is  said  to  be  the  law,  that  a  libel  may  exist 
{  *  223  ]  *  without  an  unfriendly  intention  ;  and  with  equal  reason 
might  be  alleged  or  imputed  where  the  intention  was 
amicable. 

I  give  the  concluding  reasons  ascribed  to  his  lordship  for  bis  de- 
cision.    They  are  as  follows: 

''I  may  mention,  that  corporations  aggregate  are  now  so  common, 
that  I  believe  that  a  public  journal  is  conducted  by  a  corporation 
aggregate  limited.  Therefore,  it  seems  to  us,  that  for  what  is  done 
by  the  authority  of  a  corporation  aggregate,  that  a  corporation  aggre- 
gate ought,  as  such,  to  be  liable  as  well  perhaps  as  the  individuals. 
There/orCy  we  think  there  ought  to  be  judgment  for  the  plaintiffs." 

The  connection  between  the  number  of  aggregate  corporations  and 
their  capacities  or  liabilities,  and  the  dependence  in  any  degree  of 
the  one  upon  the  other,  I  leave  to  those  who  have  been  favored  with 
greater  perspicacity  than  has  been  given  to  me.  I  am  wholly  unable 
to  perfceive  them. 

In  fine,  with  due  respect  for  others,  and  with  becoming  diffidence 
of  myself,  I  am  constrained  to  say,  of  the  opinion  in  the  case  of 
Whitfield  V.  The  Southeastern  Railway  Company,  as  it  has  been 
brought  to  the  view  of  this  court,  that  in  its  arguments  and  conclu- 
sions it  is  confused  and  obscure ;  and  is  incongruous  and  contradic- 
tory, both  in  its  reasoning  and  its  conclusions.  In  the  line  of 
English  adjudications  it  presents  itself  as  solitary  and  eocentric, 
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and  in  opposition  to  the  most  inveterate,  the  clearest,  and  reiterated 
distinctions  announced  by  the  sages  of  the  law — distinctions  having 
their  foundation  in  reason  and  in  the  essential  character  of  the 
subjects  to  which  those  distinctions  have  been  applied.  I  cannot 
yield  to  that  opinion  my  assent.  I  think,  therefore,  that  for  either 
of  tlie  objections  before  assigned  there  should  be  added  to  the  rever- 
sal of  the  judgment  of  the  circuit  court  an  order  for  a  dismission 
of  the  suit. 


WiLUAM  Campbell  and  Thirty-seven  others,  Plaintiflfs  in  Error,  t;. 

Clement  Boyrbau.  ai^  «g 

21  H.  223.  «;  «« 

FbAOTIOE  in  SUPRiKE  CoUBT. 

1.  When  a  case  at  common  law  is  sabmitted,  by  agreement  of  parties,  to  the  coart, 
without  a  jury,  to  decide  the  law  and  the  facts,  the  court  sits  rather  as  arbitrator 
than  a?  judge,  and  no  writ  of 'error  can  bring  his  decision  before  us  for  review. 

2.  Nor  can  exceptions  to  any  ruling  on  the  evidence  or  other  question  of  the  trial  be 
validly  taken  or  reversed. 

3.  In  such  case,  as  the  circuit  court  had  jurisdiction  over  the  subject-matter  and  the 
parties,  its  judgment  must  be  presumed  to  be  right,  and  therefore  affirmed. 

4.  In  the  circuit  court  of  Louisiana  it  is  otherwise,  because,  the  common  law  not  pre- 
vailing there,  congress,  by  the  act  of  1824,  adopted  the  State  practice,  by  which  the 
court  can,  by  consent,  find  the  law  and  the  facts. 

This  is  a  writ  of  error  to  the  circuit  court  for  the  northern  district 
of  California. 

The  case,  turning  on  a  question  of  practice,  is  fully  stated  in 
the  opinion. 

Mr.  Brent  and  Mr.  Crittenden,  for  defendant  in  error. 

♦Mr.  Chief  Justice  Taney  delivered  the  opinion  of  the  [  *  225  ] 
court. 

This  is  an  action  of  ejectment  (although  the  pleadings  are  not 
in  the  form  prescribed  by  the  common  law)  to  recover  a  tract  of 
land  called  San  LeandrOy  situated  in  California.  It  was  brought 
in  the  circuit  court  of  the  United  States  for  that  district.  The 
parties  agreed  to  waive  a  trial  of  the  facts  by  a  jury,  and  that  the 
facts  as  well  as  the  law  should  be  decided  by  the  court,  upon  the 
evidence  adduced  by  the  parties. 

In  pursuance  of  this  agreement,  evidence  was  o£fered  on  both 
sides ;  and  the  court  proceed^  to  decide  the  facts  in  dispute,  and 
then  proceeded  to  decide  the  questions  of  law  arising  on  the  facts 
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80  found  by  the  court;  aud  finally  gave  judgment  against  the 
plaintiffs  in  error,  who  were  defendants  in  the  court  below.  And 
this  writ  of  error  is  brought  to  revise  that  judgment. 

It  appears  by  the  transcript  that  several  exceptions  to  the  opinion 
of  the  court  were  taken  at  the  trial  by  the  plaintiffs  in  error — some 
to  the  admissibility  of  evidence,  and  others  to  the  construction  and 
legal  effect  which  the  court  gave  to  certain  instruments  of  writing. 
But  it  is  unnecessary  to  state  them  particularly;  for  it  has  been 
repeatedly  decided  by  this  court,  that,  in  the  mode  of  proceeding 
which  the  parties  have  seen  proper  to  adopt,  none  of  the  questions, 
whether  of  fact  or  of  law,  decided  by  the  court  below,  can  be 
re-examined  and  revised  in  this  court  upon  a  writ  of  error. 

It  will  be  sufficient,  in  order  to  show  the  grounds  upon 
[  *  226  ]  which  *this  doctrine  has  been  maintained,  and  how  firmly 
it  has  been  settled  in  this  court,  to  refer  to  two  or  three  re- 
cent cases,  without  enumerating  the  various  decisions  previously 
made,  which  maintain  the  same  principles.  The  point  was  di- 
rectly decided  in  Gould  and  others  v,  .Froijtin,  18  How.  135; 
which,  like  the  present,  was  a  case  from  California,  where  a  court 
of  the  United  States  had  adopted  the  same  mode  of  proceeding 
with  that  followed  in  the  present  instance.  And  the  decision  in 
that  case  was  again  reaffirmed  in  the  case  of  Suydam  t;.  William- 
son and  others,  20  How.  432 ;  and  again  in  the  case  of  Kelsey  and 
others  t;.  Forsyth,  decided  at  the  present  term. 

Indeed,  under  the  acts  of  Congress  establishing  and  organizing 
the  courts  of  the  United  States,  it  is  clear  that  the  decision  could 
not  be  otherwise ;  for,  so  far  as  questions  of  law  are  concerned, 
they  are  regulated  in  their  modes  of  proceeding  according  to  the 
rules  and  principles  of  the  common  law,  with  the  single  exception 
of  the  courts  in  the  State  of  Louisiana,  of  which  we  shall  presently 
speak.  And  by  the  established  and  familiar  rules  and  principles 
which  govern  common-law  proceedings,  no  question  of  the  law  can 
be  reviewed  and  re-examined  in  an  appellate  court  upon  writ  of 
error,  (except  only  where  it  arises  upon  the  process,  pleadings,  or 
judgment,  in  the  cause,)  unless  the  facts  are  found  by  a  jury,  by  a 
general  or  special  verdict,  or  are  admitted  by  the  parties,  upon  a 
case  stated  in  the  nature  of  a  special  verdict  stating  the  facts,  and 
referring  the  questions  of  law  to  the  court. 

The  finding  of  issues  in  fact  by  the  court  upon  the  evidence  is 
altogether  unknown  to  a  common-law  court,  and  cannot  be  recog- 
nized as  a  judicial  act.  Such  questions  are  exclusively  within  the 
province  of  the  jury ;  and  if,  by  agreement  of  parties,  the  questions 
of  fact  in  dispute  are  submitted  for  decision  to  the  judge  upon  the 
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evidence,  he  does  not  exercise  judicial  authority  in  deciding,  but 
acts  rather  in  the  character  of  an  arbitrator.  And  this  court^ 
therefore,  cannot  regard  the  facts  so  found  as  judicially  determined 
in  the  court  below,  nor  examine  the  questions  of  law,  as  if  those 
facts  had  been  conclusively  determined  by  a  jury  or  settled  by  the 
admission  of  the  parties.  Nor  can  any  exception  be  taken 
to  an  opinion  of  the  *  court  upon  the  admission  or  rejeo-  [  *  227  ] 
tion  of  testimony,  or  upon  any  other  question  of  law  which 
may  grow  out  of  the  evidence,  unless  a  jury  was  actually  impan- 
eled, and  the  exception  reserved  while  they  were  still  at  the  bar. 
The  statute  whicn  gives  the  exception  in  a  trial  at  common  law 
gives  it  only  in  such  cases.  And  as  this  court  cannot  regard  the 
facts  found  by  the  judge  as  having  been  judicially  determined  in 
the  court  below,  there  are  no  facts  before  us  upon  which  questions 
of  law  may  legally  and  judicially  have  arisen  in  the  inferior  court, 
and  no  questions,  therefore,  oi>en  to  our  revision  as  an  appellate 
tribunal.  Consequently,  as  the  circuit  court  had  jurisdiction  of 
the  subject-matter  and  the  parties,  and  there  is  no  question  of  law 
or  fact  open  to  our  re-examination,  its  judgment  must  be  presumed 
to  be  right,  and  on  that  ground  only  affirmed. 

The  cases  referred  to  in  the  argument,  which  were  brought  up  by 
writs  of  error  to  a  circuit  court  of  Louisiana,  do  not  apply  to  this 
case.  The  act  of  congress  of  May  26, 1824,  (4  Stats.,  62,)  adopted 
the  practice  of  the  State  courts  in  the  courts  of  the  United  States. 
And  a  writ  of  error  to  a  circuit  court  of  that  State,  therefore,  is 
governed  by  diflFerent  principles  from  a  like  writ  to  the  circuit  court 
of  any  other  State.  And  as,  by  the  laws  of  Louisiana,  the  facts,  by 
consent  of  parties,  may  be  tried  and  found  by  the  court  without  the 
intervention  of  a  jury,  this  court  is  bound,  upon  a  writ  of  error,  to 
regard  them  as  judicially  determined,  and  treat  them  as  if  they  had 
been  found  by  the  special  verdict ;  and  the  questions  of  law  which 
arine  on  them  are  consequently  open  to  the  revision  of  this  court. 

But  the  practice  in  relation  to  the  decisions  in  that  State  is  an 
exception  to  the  general  rules  and  principles  which  regulate  the 
l)roceedings  of  the  courts  of  the  United  Stateer;  nor  can  the  laws  or 
the  practice  of  any  other  State  authorize  a  proceeding  in  the  courts 
of  the  United  States  different  from  that  which  was  established  by 
the  acts  of  1789  and  1803,  and  the  subsequent  laws  carrying  out 
the  same  principles  and  modes  of  proceeding. 

Upon  the  grounds  above  stated,  the  judgment  in  this 
case  *  must  be  affirmed.     But  it  must  at  the  same  time  [  *  228  ] 
be  understood  that  this  court  express  no  opinion  as  to  the 
facts  or  the  l^w  as  decided  by  the  circuit  court,  and  that  the  whole 
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case  is  open  to  re-examination  and  revision  here,  if  the  questions 
of  fact  or  law  should  hereafter  be  brought  legally  before  us,  and  in 
a  shape  that  would  enable  this  court  to  exercise  its  appellate  juris- 
diction. 


Lessee  op  William  0.  French  and  Wife,  Plaintiff  in  Error,  v. 

WiLUAM  H.  Spencer,  Jr.,  and  others. 

21  H.  228. 
BouvTY  Land  Warbakts — Assionabilitt. 

1.  Whatever  may  be  the  constrnction  of  the  acts  of  18 11-' 12,  as  to  the  transferability 
of  boanty  land  warrants  issued  under  them,  there  is  nothing  in  the  act  of  1816  grant- 
ing bounties  to  American  citizens  residing  in  Canada  which  forbids  such  transfer. 

2.  A  deed  which  professed  to  convey  the  land,  and  also  to  be  a  power  of  attoraey  to 
locate  the  warrant  in  the  name  of  the  grantee,  is  valid,  and  conveys  the  land  which 
had  really  been  entered  and  located.  The  location  of  the  specific  warrant  was  suffi- 
cient to  identify  it. 

3.  Though  the  patent  issued  long  after  the  death  of  the  party  to  whom  the  warrant 
was  issued,  and  in  whose  name  it  was  located,  it  inured, to  the  benefit  of  the  grantor 
in  the  deed  made  by  him. 

4.  This  is  also  true  on  the  principle  that  where  a  grantor  sets  forth  that  he  is  seized 
of  a  particular  estate  which  he  purports  to  convey,  he  and  all  claiming  in  privity 
with  him  are  estopped  to  deny  that  he  was  so  seized  at  the  time  he  made  the  con- 
veyance. 

Writ  of  error  to  the  circuit  court  for  the  district  of  Indiana. 
The  case  is  stated  in  the  opinion. 

Mr.  Thompson,  for  plaintiff  in  error. 

Mr,  Burnett,  for  defendants. 

[  *  236  ]      *  Mr.  Justice  Catron  delivered  the  opinion  of  the  court. 
Silas  Fosgit  obtained  a  warrant  for  three  hundred  and 
twenty  acres  of  land  as  a  Canadian  volunteer  in  the  war  of  1812 
with  Great  Britain.     This  warrant  he  caused  to  be  located  in  the 
Indiana  territory,  June  3,  1816,  on  the  land  in  dispute.     On  the 
twenty-eighth  day  of  that  month  he  conveyed  the  land  to  William 
H.  Spencer,  who  died  in  possession  of  the  same;  it  descended  to  his 
children  and  heirs,  who  continued  in  possession,  and  are  sued  in 
this  action  by  one  of  the  two  heirs  of  Fosgit,  who  died  about  1823. 
A  patent  was  issued  by  the  United  States  to  Fosgit,  dated  in  Octo- 
ber, 1816.     A  deed  from  Fosgit  to  Spencer  was  offered  in  evidence 
.  in  the  circuit  court,  on  behalf  of  the  defendants,  and  was  objected  to: 
1st.  Because  it  is  void  on  its  face,  being  in  violation  of  the  acts 
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of  congress  touching  the  subject  of  bounty  land  for  military  ser- 
vices, and  against  the  policy  of  the  United  States  on  that  subject. 

2(1.  Because  said  writing,  on  a  fair  legal  construction  of  its  terms, 
conveys  no  legal  title  (and  indeed  no  title  at  all,  of  any  kind)  to  the 
lands  in  question;  and 

3d.  Because  said  writing  is  irrelevant,  and  incompetent  as  evi- 
dence in  this  cause. 

The  court  overruled  the  objections,  and  permitted  the  defendants 
to  give  the  writing  in  evidence,  and  instructed  the  jury  that  it 
was  a  complete  defense  to  the  action ;  to  all  of  which  the  plaintiff 
excepted. 

1.  Was  the  writing  void  because  it  was  in  violation  of  acts  of 
congress  touching  the  sale  of  bounty  lands  before  the  patent  had 
isf.ued?  This  depends  on  a  due  construction  of  the  act  of  1816. 
It  gave  to  each  colonel  nine  hundred  and  sixty  acres ;  to  each  major 
eight  hundred  acres ;  to  each  captain  six  hundred  and  forty 
acres;  to  each  subaltern  officer  four  hundred  acres;  *to  [*23T] 
each  non-commissioned  officer,  musician,  and  private,  three 
hundred  and  twenty  acres ;  and  to  the  medical  and  other  staff  in 
proportion  to  their  pay,  compared  with  that  of  commissioned  offi- 
cers. Warrants  were  ordered  to  be  issued  by  the  secretary  of  war, 
subject  to  be  located  by  the  owner,  in  quarter  sections,  on  lands 
within  the  Indiana  territory,  surveyed  by  the  United  States  at 
the  time  of  the  location.  And  three  months  additional  pay  was 
awarded  to  this  description  of  troops. 

By  the  acts  of  1811,  ch.  10,  1812,  ch.  14,  sec.  12,  and  that  of 
May  6,  1812,  ch.  77,  sec.  2*  it  was  provided  that  each  private  and 
non-commissioned  officer,  who  enlisted  in  the  regular  service  for 
five  years,  and  was  honorably  discharged,  and  obtained  a  certificate 
from  his  commanding  officer  of  his  faithful  service,  should  be  en- 
titled to  a  bounty  of  one  hundred  and  sixty  acres  of  land ;  and  that 
the  heirs  of  those  who  died  in  service  should  be  entitled  to  the 
same,  to  each  of  whom  by  name  a  warrant  was  to  issue.  The  act 
of  May  6,  1812,  provided  for  surveying,  designating,  and  grant- 
ing these  bounty  lands;  the  fourth  section  of  which  declares  that 
no  claim  for  military  land  bounties  shall  be  assignable  or  transferable 
until  after  the  patent  has  been  granted ;  and  that  all  sales,  mort- 
gages, or  contracts,  made  prior  to  the  issuing  of  the  patent,  shall 
be  void ;  nor  shall  the  lands  be  subject  to  execution  sale  till  after 
the  patent  issues. 

It  is  insisted  that  this  provision  accompanies  and  is  part  of  the 
act  of  1816,  and  several  opinions  of  Mr.  Attorney  General  Wirt  are 
relied  on  to  sustain  the  position  that  the  acts  granting  bounty 
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lands  are  in  pari  materia,  and  must  be  construed  alike.  He  gave 
an  opinion  in  1819,  (2  L.  L.  and  Opinion  6,)  that  a  land  warrant 
issued  to  a  Canadian  volunteer  was  not  assignable  on  its  face,  or  in 
its  nature,  and  consequently  that  the  patent  must  issue  in  the  name 
of  the  soldier.  But  he  did  not  decide,  nor  was  he  called  on  to  do 
so,  that,  after  the  warrant  had  been  located  and  merged  in  the 
entry,  the  equitable  title  and  right  of  possession  to  the  land  could 
not  be  transferred  by  contract. 

The  act  of  1816  involves  considerations,  different  from  the  pre- 
vious provisions,  for  the  protection  of  the  enlisted  common  soldier. 
A  class  of  active,  efficient,  American  citizens,  who 
[  *  238  ]  *  had  emigrated  to  Canada,  were  compelled  to  leave  there 
on  the  war  of  1812  breaking  out;  they  returned  to  their 
own  country,  and  went  into  its  service ;  and  when  the  war  was  ended, 
both  officers  and  soldiers  were  compensated  in  lands  and  money  for 
this  extraordinary  service.  The  act  of  congress  orders  the  war- 
rants to  be  delivered  to  the  respective  owners,  to  be  located  by 
them;  whereas  the  common  soldier,  provided  for  in  the  acts  of 
1811  and  1812,  did  not  receive  his  warrant,  but  the  government 
bound  itself  to  locate  the  land  at  its  own  expense.  Congress  may 
have  thought  it  not  at  all  necessary  to  guard  the  Canadian  volun- 
teers against  being  overreached  by  speculators,  and  deprived  of 
their  bounty  lands.  This,  however,  is  mere  conjecture.  The  act 
of  March  5,  1816,  has  no  reference  to,  or  necessary  connnection 
with,  any  other  bounty-land  act ;  it  is  plain  on  its  face,  and  single 
in  its  purpose.  And,  then,  what  is  the  rule?  One  that  cannot  be 
departed  from  without  assuming  on  part  of  the  judicial  tribunals 
legislative  power.  It  is,  that  where  the  legislature  makes  a  plain 
provision,  without  making  any  exception,  the  courts  can  make 
none.  Mclver  v,  Beagain,  2  Wheaton,  25  ;  Patton  v.  McCIure, 
Martin  and  Terger's  Ten.  B.  345,  and  cases  cited  ;  Cocke  &  Jack 
V,  McGinnis,  ib.  365 ;  Smith  v.  Troup,  20  Johns.  33.  We  are 
therefore  of  the  opinion  that  Fosgit  could  sell  and  convey  the  land 
to  Spencer  after  the  entry  was  made. 

2.  The  next  ground  of  objection  to  the  deed  is,  that  it  conveys  no 
title  when  fairly  construed.  It  has  a  double  aspect,  obviously,  for 
the  reason  that  the  parties  to  it  did  not  know,  at  the  time  it  was 
executed,  whether  or  not  the  land  had  been  located  by  Fosgit's 
agent.  The  issuing  of  the  warrant  is  recited  in  the  deed,  and  tho 
quantity  of  land  it  calls  for;  and  then  the  grantor  says:  ''For 
the  consideration  of  five  hundred  dollars,  I  have  assigned  and  set 
over,  and  by  these  presents  do  grant,  bargain,  sell,  transfer,  assign, 
and  set  over,  to  said  William  H.  Spencer,  his  heirs  and  assigns, 
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forever,  the  said  three  huudred  and  twenty  acres  of  land ;  to  have 
and  to- hold  the  same  in  as  full  and  ample  n^nner  as  I,  the  said 
Silas  Fosgit,  my  heirs  or  assigns,  might  or  could  enjoy  the  same, 
by  virtue  of  the  said  land  warrant  or  otherwise." 

*  Then  follows  an  irrevocable  power  from  Fosgit  to  Spen-  [  *  239  ] 
cer,  his  heirs  or  assigns,  to  locate  the  warrant,  obtain  a 
patent,  &c. 

The  warrant  having  been  located  on  land  already  surveyed,  it 
could  easily  be  identified.  The  description  is  to  the  same  effect  as 
if  the  deed  had  said,  I  convey  the  land  covered  by  my  warrant  of 
three  hundred  and  twenty  acres. 

We  are  therefore  of  the  opinion  that  the  deed  was  a  valid  convey- 
ance of  Fosgit's  interest  in  the  land  sued  for  at  the  time  the  deed 
was  executed. 

The  third,  exception  to  the  deed  is  covered  by  the  foregoing^ 
answers. 

3.  The  charge  of  the  court  to  the  jury  held,  as  a  matter  of  law, 
that  the  deed  was  a  complete  defense  to  the  action,  and  that  the 
patent  issued  to  Fosgit  related  back  to  the  location  of  the  warrant, 
and. constituted  part  of  Spencer's  title. 

This  consideration  involves  a  question  of  great  practical  import- 
ance to  States  and  territories  where  entries  exist  on  which  patents 
have  not  issued,  as  sales  of  such  titles  are  usual  and  numerous. 
The  incipient  state  of  such  titles  has  not  presented  any  material 
inconvenience,  as  it  is  usually  provided  by  State  laws  that  suits  in 
ejectment  may  be  prosecuted  or  defended  by  virtue  of  the  title. 

In  Indiana,  it  is  provided  by  statute  that  '^  every  certificate  of 
purchase  at  a  land  office  of  the  United  States  shall  be  evidence  of 
legal  title  to  the  land  therein  described."  That  is  to  say,  for  the 
purposes  of  alienation  and  transfer,  and  for  the  purposes  of  litiga- 
ting rights  of  property  and  possession,  a  certificate  of  purchase  shall 
be  treated  as  a  legal  title;  and  to  this  effect  it  is  competent  evidence 
in  an  action  of  ejectment.     Smith  v.  Hosier,  5  Black.  R.  51. 

After  the  patent  issued,  this  title  was  exclusively  subject  to  State 
regulations,  in  so  far  as  remedies  were  provided  for  its  enforcement 
or  protection ;  and  therefore  no  objection  can  be  made  to  any  State 
law  that  does  not  impugn  the  title  acquired  from  the  United  States. 

Whether  the  patent  related  back  in  support  of  Spencer's  deed 
is   not  a   new   question   in   this  court.     It  arose  in  the  case  of 
Landes  v.  Brant,  (10  How.  372,)  where  it  was  held  that  a 
*  patent  issued  in  1845  "  to  Clay  morgan  and  his  heirq,"  by  [  *  240  ] 
which  the  heirs  took  the  legal  title,  related  back  and 
inured  to  the  protection  of  a  title  founded  on  a  sheriff's  sale  of 
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Claymorgan's  equitable  interest,  made  in  1808.  There,  as  here, 
the  contest  was  between  the  grantee's  heirs  and  the  purchaser  of  the 
incipient  title.  The  court  holding,  that  when  the  patent  issued,  it 
related  to  the  inception  of  title,  and  must  be  t^ken,  as  between  the 
parties  to  the  suit,  to  bear  date  with  the  commencement  of  title. 

It  is  also  the  settled  doctrine  of  this  court,  that  an  entry  in  a 
United  States  land  office  on  which  a  patent  issues,  (no  matter  how 
long  after  the  entry  is  made,)  shall  relate  to  the  entry,  and  take  date 
with  it.  (Ross  v.  Barland,  1  Peters,  655.)  The^Jc^ion  of  relation 
is,  that  an  intermediate  bona  fide  alienee  of  the  incipient  interest 
may  claim  that  the  patent  inures  to  his  benefit  by  an  ex  post  facto 
operation,  and  receive  the  same  protection  at  law  that  a  court  of 
equity  could  afford  him. 

4.  We  hold  that,  on  another  ground,  the  instruction  was  clearly 
proper. 

Here,  the  after  acquired  naked  fee  is  set  up  to  defeat  Fosgit's 
deed,  made  forty  years  ago  in  good  faith,  for  a  full  consideration, 
and  to  oust  the  possession  of  Spencer's  heirs,  holding  under  that 
deed.  The  rule  has  always  been,  that  where  there  was  a  warranty 
or  covenants  for  title,  that  would  cause  circuity  of  action  if«  the 
vendee  was  evicted  by  the  vendor,  then  jthe  deed  worked  an  estop- 
pel. But  the  rule  has  been  carried  further,  and  is  now  established, 
that  where  the  grantor  sets  forth  on  the  face  of  his  conveyance,  by 
averment  or  recital,  that  he  is  seized  of  a  particular  estate  in  the 
premises,  and  which  estate  the  deed  purports  to  convey,  the  grantor 
and  all  persons  in  privity  with  him  shall  be  estopped  from  ever 
afterwards  denying  that  he  was  seized  and' possessed  at  the  time  he 
made  the  conveyance.  The  estoppel  works  upon  the  estate,  and  binds 
an  after-acquired  title,  as  between  parties  and  privies.  Van  Rens- 
selaer 17.  Kearney,  11  How.  325  ;  Landes  v.  Brant,  10  How.  374. 

It  follows  that  the  heir  of  Fosgit  is  estopped  by  her  father's  deed 
from  disturbing  the  title  or  possession  of  Spencer's  heirs. 
[  *  241  ]       *It  is  ordered  that  the  judgment  of  the  circuit  court  be 
affirmed. 


Gborgb  Smith,  Appellant,  v.  John  J.  Obton. 

21  H.  241. 

Equitable  Jubisdiotion. 

1.  A  party  whose  bill  shows  him  to  be  the  owner  of  the  true  equitable  title  to  real 
estate  may  maintain  his  bill  in  equity  to  compel  a  transfer  of  the  legal  title  from  the 
party  who  holds  it. 
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2.  No  Buit  for  title  which  the  bolder  of  the  legal  title  may  have  had  with  other  parties 
than  complainant  will  defeat  his  right  to  relief. 

3.  That  nc'iihor  complainant  nor  defendant  in  the  bill  are  in  possession  of  the  property 
is  of  no  conseqaenco,  as  the  contest  is  for  the  title  alone. 

This  was  an  appeal  from  the  district  court  for  the  district  of 
Wisconsin,  dismissing  plaintiff's  bill  on  demurrer.  The  case  is 
sufficiently  stated  in  the  opinion. 

Mr.  Doolittle  and  Mr.  BroxoUj  for  appellant. 
Mr.  Gillet  and  Mr.  Mariner j  for  appellee. 

Mr.  Justice  Catron  delivered  the  opinion  of  the  court. 

The  bill  was  demurred  to,  and  the  demurrer  sustained  below,  and 
the  facts  appear  only  on  the  face  of  the  bill.  Davis  held  the  legal 
title  to  the  two  lots  (Nos.  T  and  8)  in  dispute,  lying  in  or  near  the 
city  of  Milwaukee,  in  the  State  of  Wisconsin.  Davis  held  the  legal 
title  as  trustee  for  Otis  Hubbard.  In  June,  1851,  Hubbard,  for  a 
good  and  valuable  consideration,  conveyed  the  premises  to  Joachim 
Gruenhagin,  by  a  deed  in  fee,  by  which  the  grantee  became 
seized  of  the  entire  interest  of  Hubbard.  *  In  December,  [  *  242  ] 
1852,  Gruenhagin,  for  a  good  and  valid  consideration, 
conveyed  the  premises  to  James  S.  Brown;  and  in  January,  1853, 
Brown,  for  a  valuable  consideration,  conveyed  to  the  complainant, 
Smith.  The  complainant  afterwards  also  got  deeds  from  Davis 
and  Knab. 

Hubbard  had  sold  two  other  lots*  in  Milwaukee  to  one  Schram, 
the  title  to  which  was  outstanding  in  the  names  of  persons  residing 
beyond  the  State  of  Wisconsin.  Schram  required  security  for  the 
title  from  Hubbard. 

Butler,  a  relation  of  Hubbard,  got  Knab  to  give  a  bond  for  title, 
binding  himself  jointly  with  Butler,  as  security  to  Schram. 

To  secure  himself  against  loss  for  his  undertaking  to  Schram, 
Knab  required  of  Hubbard  security  to  indemnify  him,  should  Hub- 
hard  be  unable  to  make  a  title  to  the  lots  sold  to  Schram ;  and  Hub- 
bard got  Davis,  who  held  the  legal  title  to  the  lots,  to  convey  them 
to  Knab  as  security,  and  for  no  other  consideration. 

On  the  same  day  (22d  of  July,  1848)  that  the  title  bond  to  Schram 
was  made,  Knab  executed  to  Butler  a  bond  covenanting  that  if 
Butler  would  procure  the  deed  from  the  trustees  of  Hubbard,  and 
comply  with  the  bond  to  Schram,  he  (Knab)  would  convey  the  lots 
to  Butler,  for  which  he  held  Davis's  deed;  Butler  failed  to  procure 
the  deed,  and  Hubbard  did  so  himself. 
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In  March,  1851,  Butler  assigned  Knab's  bond  to  Orton,  the  re- 
spondent. 

Hubbard  never  received  any  consideration  whatever  for  the  lot« 
thus  transferred ;  and  it  is  alleged  that  the  bond  from  Knab  to 
Butler  was  a  secret  and  fraudulent  contrivance  on  the  part  of  But- 
ler, to  cheat  Hubbard  and  obtain  his  property,  and  that  he  was 
defrauded  thereby. 

Smith  obtained  a  deed  for  the  lots  from  Davis,  and  also  one  from 
Knab ;  but  as  Davis  had  no  interest,  having  long  previously  con- 
veyed to  Knab,  nothing  passed  by  his  deed,  unless,  as  is  assumed 
by  the  bill,  an  equity  bf  redemption  resulted  to  Davis. 

And,  as  Orton  had  filed  a  bill  in  a  State  court  against 
[  *  243  ]  Knab,  *  which  was  pending  when  Smith  took  his  deed 
from  Knab,  and  as  Knab  was  not  allowed  to  disavow  his 
own  bond,  Orton  got  a  decree  against  Knab  for  a  conveyance  of  the 
legal  title,  (which  conveyance  was  regularly  made,)  and  therefore 
the  deed  from  Knab  to  Smith  was  of  no  value.  Having  been  made 
whilst  the  suit  was  pending,  it  could  only  have  any  usual  effect  on 
the  contingency  of  Knab's  successful  defense. 

Orton  having  succeeded,  his  decree  related  to  the  commencement 
of  the  suit,  and  gave  him  the  elder  and  better  legal  title.  Smith's 
deed  being  *' subservient  to  the  rights  of  the  parties  in  litigation." 
(1  Story's  Com.  Eq.  s.  406.) 

Orton  has  the  legal  title,  beyond  dispute.  Smith  is  asserting 
Hubbard's  equity  and  Davis's  right  of  redemption  ;  and  prays  by 
his  bill,  among  other  things,  *Hhat  Orton  be  decreed  to  release  to 
him  (Smith)  all  claim  or  interest  in  said  lots." 

Neither  party  has,  or  ever  had,  actual  possession  of  the  premises; 
nor  is  this  of  any  consequence,  as  the  contest  is  for  the  legal  title. 

Butler  certainly  had  neither  a  legal  nor  equitable  interest  in  the 
property  when  he  sold  to  Orton.  He  held  Knab's  title  bond,  with 
full  knowledge  that  Knab  held  as  trustee  for  Hubbard.  And  this 
bond  was  assigned  to  Orton,  who,  according  to  the  allegations  of 
the  bill,  took  it  with  Hubbard's  equity  inhering  to  it. 

What  effect  Orton's  decree  against  Knab  may  have  to  protect 
Orton  under  the  legal  title,  on  a  plea  of  bona  fide  purchaser  of  an 
equity,  we  decline  to  decide  ;  nor  will  we  discuss  the  question,  as  this 
cause  may  again  come  before  this  court,  and  involve  that  question. 

The  remaining  question  for  consideration  is,  whether  Smith  can 
be  heard  in  a  court  of  equity,  beihg  an  assignee  of  an  equitable 
interest  in  contestation. 

Gruenhagin  purchased  and  took  a  deed  for  Hubbard's  equity, 
and  was  clothed  with  his  interest  before  any  litigation  was  insti- 
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tuted  aflfecting  the  title.     And  as  neither  Gruenhagin,  Brown,  nor 
Smith,  were  parties  to  the  suit  of  Orton  against  Knab,  the  decree 
against  Knab  did  not  in  anywise  impair  the  equity  ob- 
tained from  Hubbard,  who  likewise  was  no  party  to  *  that  [  *  244  ] 
suit,  and  who  had  conveyed  to  Gruenhagin  before  it  was 
commenced. 

Hubbard's  equitable  title  being  distinct  from  the  legal  title  in 
controversy  between  Orton  and  Kuab,  no  reason  existed  why  it 
should  not  be  the  subject  of  a  bona  fide  sale,  and  transfer  by  deed, 
in  like  manner  that  a  mortgagor's  equity  may  be  sold  and  con- 
veyed. After  a  mortgage  debt  is  discharged,  the  mortgagor  or  his 
assignee  may  compel  the  mortgagee  or  his  assignee  to  surrender 
the  legal  title.  And  that  is  substantially  the  case  the  bill  makes; 
for  after  Hubbard  satisfied  Schram's  bond  made  for  title  by  Knab 
and  Butler,  Knab  held  the  naked  legal  titie^  with  an  undoubted 
right  in  Hubbard  to  call  for  its  surrender.  And  his  assignee  stands 
on  the  same  footing.  (4  Kent's  Com.  157)  And  so  the  statutes  of 
Wisconsin  in  eflfect  provide.  (Revised  Statutes  of  1849,  ch.  59, 
sec.  7 ;  ch.  77,  sees.  6  and  7.) 

We  are  of  the  opinion  that  the  court  below  erred  in  sustaining 
the  demurrer  to  the  bill,  and  •order  the  decree  to  be  reversed,  and 
remand  the  cause,  with  directions  that  the  district  court  proceed  in 
it  according  to  the  34th  rule  of  this  court,  governing  ch|tncery 
proceedings. 


THE  FASHION. 


BuFUS  Allen  and  others.  Appellants,  v.  Henry  L.  Newberrt, 

Claimant  of  the  Steamboat  Fashion. 

21  H.  244. 
Admiralty  Jurisdiotion  on  the  Lakes. 

1.  The  act  of  congress  of  Febraary  26,  1845,  concerning  the  admiralty  jarisdiction  on 
the  lakes  and  their  connecting  waters,  is  con6ned  to  vessels  employed  in  the  business 
of  commerce  and  navigation  between  ports  of  different  States. 

2.  It  is  also  a  fair  construction  that  it  is  limited,  when  the  suit  is  on  a  contract  of 
affreightment,  to  cases  where  the  carrying  was  to  be  between  ports  of  different 
States. 

Appeal  from  the  district  court  for  the  district  of  Wisconsin,  sit- 
ting in  admiralty. 

The  question  of  jurisdiction  on  which  the  court  decided  the  case 
was  not  discussed  by  counsel. 
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Mr,  Haven,  for  appellants. 

Mr.  Russell,  for  appellee. 

[  *  245  ]  *  Mr.  Justice  Nelson  delivered  the  opinion  of  the  court. 
This  is  an  appeal  in  admiralty  from  a  decree  of  the  dis- 
trict court  for  the  district  of  Wisconsin. 

The  lihel  states  that  the  goods  in  question  were  shipped  on  board 
the  Fashion  at  the  port  of  T\yo  Rivers,  in  the  State  of  Wisconsin, 
to  be  delivered  at  the  port  of  Milwaukee,  in  the  same  State,  and 
that  the  master  by  reason  of  negligence,  and  thennskillful  naviga- 
tion of  the  vessel,  and  of  her  unseaworthiness,  lost  them  in  the 
course  of  the  voyage. 

The  respondent  sets  up,  in  the  answer,  the  seaworthiness  of  the 
vessel,  and  that  the  goods  were  jettisoned  in  a  storm  upon  the  lake. 

The  evidence  taken  in  the  court  below  was  directed  principally 
to  these  two  grounds  of  defense;  but,  in  the  view  the  court  has 
taken  of  the  case,  it  will  not  be  important  to  notice  it. 

The  act  of  congress  of  26th  February,  1845,  prescribing  and  regu- 
lating the  jurisdiction  of  the  federal  courts  in  admiralty  upon  the 
lakes,  and  which  was  held  by  this  court  in  the  case  of  the  Genesee 
Chief,  (12  How.  443,)  to  be  valid  and  binding,  confines  that  juris- 
diction to.'*  matters  of  contract  and  tort,  arising  in,  upon,  or  con- 
cerning steamboats  and  other  vessels »'  *  *  *  <' employed 
in  husinoss  of  commerce  and  navigation  between  ports  and  places 
in  different  States  and  territories  upon  the  lakes,  and  navigable 
waters  connecting  said  lakes,"  &c. 

This  restriction  of  the  jurisdiction  to  business  carried  on  between 
ports  and  places  in  different  States  was  doubtless  suggested  by  the 
limitation  in  the  constitution  of  the  power  in  congress  to 
[*246]  regulate  commerce.  The  words  are:  ''Congress  *  shall 
have  power  to  regulate  commerce  with  foreign  nations  and 
among  the  several  States,  and  with  the  Indian  tribes.*'  In  the 
case  of  Gibbon  v.  Ogden,  (9  Wh.  194,)  it  was  held,  that  this  power 
did  not  extend  to  the  purely  internal  commerce  of  a  State.  Chief 
J4istice  Marshall,  in  delivering  the  opinion  of  the  court  in  that  case, 
observed:  ''It  is  not  intended  to  say  that  these  words  comprehend 
that  commerce  which  is  completely  internal,  which  is  carried  on 
between  man  and  man  in  a  State,  or  between  parts  of  the  same 
Stafe,  and  which  does  not  extend  to  or  affect  other  States.*' 
Again,  he  observes:  ''The  genius  and  character  of  the  whole 
government  seem  to  be,  that  its  action  is  to  be  applied  to  all  the 
external  concerns  of  the  nation,  and  to  those  internal  concerns 
which  affect  the  States  generally,  but  not  to  those  which  are  com- 
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pletely  within  a  particular  State,  when  they  do  not  affect  other 
States,  and  with  which  it  is  not  necessary  to  interfere  for  the  pur- 
pose of  executing  some  of  the  general  powers  of  the  Government. 
The  completely  internal  commerce  of  a  State,  then,  he  observes, 
may  be  considered  as  reserved  for  the  State  itself."     (lb.  195.) 

This  distinction  in  the  act  of  1845  is  noticed  by  the  present 
chief  justice  in  delivering  the  opinion  in  the  Genesee  Chief.  He 
observed :  *'  The  act  of  1845  extends  only  to  such  vessels  when  they 
are  engaged  in  commerce  between  the  States  and  territories.  It 
does  not  ajjply  to  vessels  engaged  in  the  domestic  commerce  of  a 
State." 

This  restriction  of  the  admiralty  jurisdiction  was  asserted  in  the 
case  of  the  New  Jersey  Steam  Navigation  Company  v.  The  Mer- 
chants' Bank,  (6  How.  392,)  the  first  casein  which  the  jurisdiction 
was  upheld  by  this  court  upon  a  contract  of  affreightment. 

It  was  then  remarked,  that  **the  exclusive  jurisdiction  of  the 
court  in  admiralty  cases  was  conferred  on  the  national  govern- 
ment, Jis  closely  connected  with  the  grant  of  the  commercial  power. 
It  is  a  maritime  court,  instituted  for  the  purpose  of  administering 
the  law  of  the  seas.  There  seems  to  be  ground,  therefore,  for 
restraining  its  jurisdiction,  in  some  measure,  within  the  limit  of 
the  grant  of  the  commercial  power,  which  would  confine 
it,  in  case  of  contract,  to  those  *  concerning  the  navigation  [  *  247  ] 
and  trade  of  the  country  upon  the  high  seas,  &c.,  with  ibr- 
eign  countries  and  among  the  several  States. 

''Contracts  growing  out  of  the  purely  internal  commerce  of  the 
State,  &c.,  are  generally  domestic  in  their  origin  and  operation,  and 
could  scarcely  have  been  intended  to  be  drawn  within  the  cogni- 
zance of  the  federal  courts." 

The  contract  of  shipment  in  this  case  was  for  the  transportation 
of  the  goods  from  the  port  of  Two  Rivers  to  the  port  of  Milwaukee, 
botli  in  the  State  of  Wisconsin  ;  and  upon  the  principles  above 
stated,  the  objection  to  the  jurisdiction  of  the  court  below  would 
be  quite  clear,  were  it  not  for  the  circumstance  that  the  vessel  at 
the  time  of  this  shipment  was  engaged  in  a  voyage  to  Chicago,  a 
l)ort  in  anotl)er  State.  She  was  a  general  ship,  with  an  assorted 
cargo,  engaged  in  a  general  carrying  business  between  ports  of  dif- 
ferent States ;  and  there  is  some  ground  for  saying,  upon  the  words 
of  the  act  of  1845,  that  the  contracts  over  which  the  jurisdiction 
is  conferred,  are  contracts  of  shipment  with  a  vessel  engaged  in  the 
business  of  commerce  between  the  ports  of  different  States.  But  the 
court  is  of  opinion  that  this  is  not  the  true  construction  and  import 
of  the  act.     On  the  contrary,  that  the  contracts  mentioned  relate 
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to  tlie  goods  carried  as  well  as  to  the  vessels,  and  that  the  shipment 
must  be  made  between  ports  of  different  States. 

This  view  of  the  act  harmonizes  with  the  limitation  of  the  juris- 
diction as  expressed,  independently  of  any  act  of  congress,  in  the 
case  of  New  Jersey  SteaiH  Navigation  Company  v.  The  Merchant's 
Bank,  before  referred  to. 

We  confine  our  opinion  upon  the  question  of  jurisdiction  to  the 
case  before  us,  namely,  to  the  suit  upon  the  contract  of  shipment 
of  goods  between  ports  and  places  of  the  same  State. 

The  court  is  of  opinion  that  the  district  court  had  no  jurisdiction 
over  it  in  admiralty,  and  that  the  jurisdiction  belonged  to  the 
courts  of  the  State. 

It  may  be,  that  in  respect  to  a  vessel  like  the  present,  having  cargo 
on  board  to  be  carried  between  ports  of  the  same  State,  as  well  as 
between  ports  of  different  States,  in  cases  of  sale  or  bottomry  of  a 
cargo  for  relief  of  the  vessel  in  distress  of  voluntary  strand- 
[  *  248  ]  ing  of  the  ship,  jettison,  and  the  like,  where  *  contribution 
and  general  average  arise,  that  the  federal  courts  shall  be 
obliged  to  deal  incidently  with  the  subject  the  question  being  influ- 
enced by  the  common  peril  in  which  all  parties  in  interest  are  con- 
cerned, and  to  which  ship,  freight,  and  cargo,  as  the  case  may  be, 
are  liable  to  contribute  their  share,  of  the  loss. 

A  small  part  of  the  goods  in  question  in  this  case  were  shipped 
for  the  port  of  Chicago,  but  are  not  of  sufficient  value  to  warrant 
an  appeal  to  this  court. 

The  decree  of  the  court  below  dismissing  the  libel  affirmed. 

Mr.  Justice  Wayne,  Mr.  Justice  Catron,  and  Mr.  Justice  Grier^ 
dissented. 

Mr.  Justice  Daniel  concurs  in  the  decree  for  the  dismission  of  the 
libel  in  this  case,  but  not  for  the  reasons  assigned  by  the  court. 
It  being  my  opinion,  as  repeatedly  declared,  that  the  admiralty 
jurisdiction,  -under  the  constitution  of  the  United  States,  is  limited 
to  the  high  seas,  and  does  not  extend  to  the  internal  waters  of  the 
United  States,  whether  extending  to  different  States  or  comprised 
within  single  States.  If  there  be  any  inefficiency  in  this  view  of  the 
admiralty  powers  of  the  government,  the  fault  is  chargeable  on  the 
constitution,  and  on  the  want  of  foresight  in  those  who  framed  that 
instrument,  and  it  can  be  legitimately  remedied  by  an  amendment 
of  the  constitution  only. 
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THE  GOLIAH. 


Thomas  Maquire,  Appellant,  v,  Stephen  Cabd. 

21  H.  248. 
Admiralty  Jurisdiction. 

1.  Contracts  of  aiTreightment  to  be  performed  on  rivers  wholly  within  a  single  State 
are  not  the  sabjects  of  admiralty  jurisdiction;  and  so  also  in  regard  to  supplies  fur- 
nished to  a  vessel  so  engaged. 

3.  Nor  will  the  federal  couris  sitting  in  admiralty  enforce  the  statutory  liens  given  by 
State  laws  for  such  contracts.  Kule  12  of  the  admiralty  rules  of  this  court,  as  amended 
at  this  term,  explained  and  defended. 

This  is  an  appeal  from  the  circuit  court  for  the  northern  district 
of  California.     The  matter  is  sufficiently  stated  in  the  opinion. 

Mr,  Blair,  for  appellant. 

Mr.  Doyle,  for  appellee. 

*  Mr.  Justice  Nelson  delivered  the  opinion  of  the  court.   [  *  249  ] 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of  the 
United  States  for  the  northern  district  of  California,  in  admiralty. 

The  suit  was  a  proceeding  in  rem  against  the  Goliah,  to  recover 
the  balance  of  an  account  for  coal  furnished  the  steamer  while  lying 
at  the  port  of  the  city  of  Sacramento,  in  the  months  of  October  and 
November,  1855.  The  vessel,  according  to  the  averments 
in  the  libel,  and  which  are  not  denied  in  the  record,  *  was  [*  250  ] 
engaged  in  the  business  of  navigation  and  trade  on  the 
Sacramento  river,  exclusively  within  the  State  of  California,  and, 
of  course,  between  ports  and  places  of  the  same  State.  She  was 
therefore  engaged,  at  the  time  of  the  contract  in  question,  in  the 
purely  internal  commerce  of  the  State,  the  contract  relating  exclu- 
sively to  that  commerce,  and  which  does  not  in  any  way  affect  trade 
or  commerce  with  other  States. 

The  court  has  held,  in  the  case  of  Rufus  Allen  et.  at,  v.  H.  L. 
Newberry,  at  this  term,  that  a  contract  of  affreightment  between 
ports  and  places  within  the  same  State  was  not  the  subject  of  ad- 
miralty jurisdiction,  as  it  concerned  the  purely  internal  trade  of  a 
State,  and  that  the  jurisdiction  belonged  to  the  courts  of  the  State. 
That  case  occurred  upon  Lake  Michigan,  within  waters  upon  which 
the  jurisdiction  of  the  court  was  regulated  by  the  act  of  congress 
of  the  26th  February,  1845  ;  but  the  restriction  of  the  jurisdiction 
by  that  act  was  regarded  by  the  court  as  but  declaratory  of  the  law, 
and  that  it  existed  independently  at  that  statute. 
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The  contract  in  that  case,  us  we  have  said,  was  one  of  affreight- 
ment between  ports  of  the  same  State ;  but  we  perceive  no  well- 
founded  distinction  between  that  and  a  contract  for  supplies  fur- 
nished the  vessels  engaged  in  such  a  trade.  They  both  concern 
exclusively  the  internal  commerce  of  the  State,  and  must  be  gov- 
erned by  the  same  principles. 

There  certainly  can  be  no  good  reason  given  for  exteiiding  the 
jurisdiction  of  the  admiralty  over  tliis  commerce.  From  the  case 
of  Gibbon  v.  Ogden  (9  Wheat.  194,)  down  to  the  present  time,  it  haa 
been  conceded  by  this  court  that,  according  to  the  true  interpreta- 
tion of  the  grant  of  the  commercial  power  in  the  constitution  to 
congress,  it  does  not  extend  to  or  embrace  the  purely  internal  com- 
merce of  a  State ;  and  hence  that  commerce  is  necessarily  left  to 
the  regulation  under  State  authority.  To  subject  it,  therefore,  to 
the  jurisdiction  in  admiralty  would  be  exercising  the  jurisdiction 
simply  in  the  enforcement  of  the  municipal  laws  of  the  State,  as 
these  laws,  under  the  conceded  limitation  of  the  commercial  power, 
regulate  the  subject  as  completely  as  congress  does  com- 
[*251]  merce  *  "  with  foreign  nations,  and  among  the  several 
States."  We  are  speaking  of  that  commerce  which  is 
completely  internal,  and  which  does  not  extend  to  or  affect  other 
States,  or  foreign  nations. 

We  have  at  this  term  amended  the  12th  rule  of  the  admiralty, 
so  as  to  take  from  the  district  courts  the  right  of  proceeding  id  rem 
against  a  domestic  vessel  for  supplies  and  repairs  which  had  been 
assumed  upon  the  authority  of  a  lien  given  by  State  laws,  it  being 
conceded  that  no  such  lien  existed  according  to  the  admiralty  law, 
thereby  correcting  an  error  which  had  its  origin  in  this  court  in  the 
case  of  the  Gen.  Smith,  (4  Wheat.  439,)  applied  and  enforced  in 
the  case  of  Peyroux  and  others  v.  Howard  and  Varion,  (7  Peters, 
324,)  and  afterwards  partially  corrected  in  the  case  of  the  steam- 
boat New  Orleans  v.  Phoebus,  (11  Peters,  175,  184.)  In  this  last 
case,  the  court  refused  to  enforce  a  lien  for  the  master's  wages, 
though  it  had  been  given  by  the  local  laws  of  the  State  of  Louis- 
iana, the  same  as  in  the  case  of  supplies  and  repairs  of  the  vessel. 
We  hav(vdetermined  to  leave  all  these  liens  depending  upon  State 
laws,  and  not  arising  out  of  the  maritime  contract,  to  be  enforced 
by  the  State  courts. 

So  in  respect  to  the  completely  internal  commerce  of  the  States, 
which  is  the  subject  of  regulation  by  their  municipal' laws;  con- 
tracts growing  out  of  it  should  be  left  to  be  dealt  with  by  its  own 
tribunals. 

For  these  reasons,  we  think  the  decree  of  the  court  below  should 
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be  reversed,  and  the  cause  remitted,  with  directions  to  dismiss  the 

libel. 

. 

Mr.  Justice  Watnb  dissented. 


Chaklbs  Belcher  et  al.y  Plaintiffs  in  Error,  v.  George  Lawrason, 

Collector,  &c. 

21  H.  251. 
Customs  Duties. 

1.  The  rule  of  appraisement  of  goods  for  duties  imported  by  the  manufacturer,  pre- 
scribed by  the  acts  of  March  1,  1825,  and  July  14,  1832,  is  applicable  to  this  case, 
notwithstanding  the  16th  section  of  the  act  of  1842. 

2.  But  the  17th  section  of  this  latter  act,  which  prescribes  a  penalty  of  fifty  per  cent 
ou  the  value  so  appraised,  where  the  value  as  properly  ascertained  exceeds  by  ten 
per  cent,  the  invoice  value,  is  also  applicable;  because  the  subsequent  act  of  1846, 
which  reduced  this  penalty  to  twenty  per  cent.,  where  goods  were  purchased  abroad, 
does  not  change  the  penalty  as  to  fgflodR  imported  by  the  manufacturer. 

Writ  of  error  to  the  circuit  court  for  the  eastern  district  of  Lou- 
isiana.    The  case  is  stated  in  the  opinion  of  the  court. 

Mr.  Benjamin  and  Mr.  Johnson,  for  plaintiff  in  error. 

Mr.  Blacky  (attorney  general,)  and  Mr.  Hull,  for  defendants. 

[  *  253  ]  *Mr.  Justice  Nelson  delivered  the  opinion  of  the  court. 
This  is  a  writ  of  error  to  the  circuit  court  of  the  United 
States  for  the  eastern  district  of  Louisiana. 

The  suit  was  brought  in  the  court  below  to  recover  back  from 
the  collector  of  the  port  of  New  Orleans  an  excess  of  duties  paid  by 
the  plaintiffs.  The  goods  upon  which  the  duties  were  imposed 
were  certain  invoices  of  molasses  and  sugars,  imported 
[  *  254  ]  from  Matanzas,  in  the  island  of  Cuba,  in  the  year  *  1852. 
They  were  imported  by  the  manufacturer,  and,  on  an  ap- 
praisal of  the  value  at  the  customs  in  New  Orleans,  the  appraised 
value  exceeded  the  invoice  value  up\yards  of  ten  per  centum ;  where- 
upon, the  collector  imposed  an  additional  duty  of  twenty  per  centum 
upon  the  appraised  value,  under  the  8th  section  of  the  act  of  1846, 
which  was  paid  under  protest. 

The  court  below  held  that  this  additional  duty  was  improperly 
imposed,  under  the  act  of  30th  July,  1846,  as  the  8th  section  of 
that  act  applied  only  to  merchAndise  purchased  in  the  foreign  mar- 
ket^ and  did  not  embrace  goods  imported  by  the  manufacturer. 
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The  court  further  held^  that  the  several  Bhipments  were  subject  to 
the  increased  duty  imposed  under  the  17th  section  of  the  act  of 
August  30,  1842;  and  allowed  the  plaintifiF  to  recover  the  excess 
over  and  beyond  the  amount  chargeable  under  this  last  section. 

The  principal  question  in  the  case  is,  whether  or  not  the  ITth 
section  of  the  act  of  1842  applies  in  the  appraisal  of  merchandise 
imported  by  the  manufacturer. 

The  act  of  congress  of  March  1,  1823,  recognized  a  distinction 
between  goods  imported  which  were  purchased  by  the  owner  in  the 
foreign  market,  and  goods  imported  by  the  manufacturer  himself, 
and  prescribed  separate  and  distinct  oaths  to  be  taken  before  the 
collector,  (sec.  4.)  That  act  also  prescribed,  as  a  rule  for  the  ap- 
praisal of  the  goods,  that  to  the  actual  cost  if  the  same  shall  have 
been  actually  purchased,  or  the  actual  value  if  the  same  shall  have 
been  procured  otherwise  than  by  purchase,  at  the  time  and  place 
when  and  where  purchased j  or  otherwise  procured ^  &c.,  shall  be 
added  all  charges,  &c.,  (sec.  5.) 

The  act  of  congress  of  July  14, 1832,  preserved  the  same  distinc- 
tion as  in  the  act  of  1823,  in  respect  to  goods  imported  which  had 
been  purchased,  and  goods  procured. otherwise  than  by  purchase, 
(sec.  15,  sees,  7  and  8.) 

The  16th  section  of  the  act  of  1842,  like  the  7th  section  of  the  iict 
of  1832,  prescribed  the  rule  for  the  appraisal  of  goods  imported 
which  had  been  purchased  in  the  foreign  market,  but  omitted  any 
provision  in  respect  to  goods  imported  which  had  been  pro- 
[;*  255  ]  cured  otherwise  than  by  purchase,  leaving  this  class  *  of 
importations  to  the  rule  as  prescribed  in  the  acts  of  1823, 
section  5,  and  1832,  section  15,  which  was  not  repealed,  as  no  pro- 
vision in  that  act  was  inconsistent  with  this  rule.  The  repealing 
clause  of  that  act  is  as  follows :  '^  And  that  all  provisions  of  any 
former  law  inconsistent  with  this  act  shall  be,  and  the  same  are 
hereby,  repealed."  The  regulations,  therefore,  of  the  acts  of  1823 
and  1832,  in  respect  to  the  time  and  place  when  and  where  goods, 
procured  otherwise  than  by  purchase,  were  left  untouched  by  the 
16th  section  of  the  act  of  1842. 

Then,  as  it  regards  the  17th  section.  That  is  general,  and  ap- 
plies to  every  class  of  importations — goods  purcha.sed,  or  procured 
otherwise  than  by  purchase.  It  regulates  the  mode  and  manner 
of  the  appraisement.  The  appraisers  may  call  before  them,  and 
examine  upon  oath,  the  owner,  importer,  consignee,  or  any  other 
person,  touching  uny  matter  deemed  material  in  ascertaining  the 
true  market  value  or  wholesale  price  of  any  merchandise  imported ; 
may  call  for  letters,  accounts,  or  invoices,  relating  to  the  valuation. 
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It  imposes  a  forfeiture  of  one  hundred  dollars  for  any  neglect  or 
refusal  to  attend  before  the  appraisers  and  give  evidence ;  makes 
false  swearing  before  them  perjury;  and  if  the  person  be  the 
owner,  importer,  or  consignee,  forfeits  also  the  merchandise;  re- 
quires that  the  evidence  thus  taken  shall  be  filed  in  the  collector's 
office,  for  future  use;  provides  for  an  appeal,  on  the  part  of  the 
owner,  importer,  or  consignee,  to  merchant  appraisers,  in  case  of 
dissatisfaction  at  the  appraisal  by  the  permanent  appraisers ;  makes 
the  appraisal  by  the  permanent  or  merchant  appraisers,  as  the  case 
may  be,  final  and  conclusive  ;  and  then  closes  with  a  proviso,  that, 
in  all  cases  where  the  actual  value  thus  appraised  and  ascertained 
shall  exceed,  by  ten  per  centum,  the  invoice  value,  then,  in  addi- 
tion to  the  duty  imposed  by  law,  there  shall  be  levied  and  collected 
on  the  goods  fifty  per  centum  of  the  duty  upon  the  appraised  value. 
(See,  also,  act  of  Congress,  March  3,  1851.) 

As  we  have  said,  this  section  applies  to  all  classes  of  importa- 
tions, and  regulates  the  mode  and  manner  by  which  the  ap- 
praisals shall  be  conducted  by  the  appraisers,  giving  to  the  owner, 
importer,  &c.,  the  right  of  reappraisal  by  merchant  ap- 
♦praiscrs,  in  case  of  dissatisfaction.  It  embraces  not  only  [  *  256  ] 
importations  of  goods  purchased,  referred  to  in  the  16th 
section  of  the  act,  but  importations  procured  otherwise  than  by 
purchase,  as  provided  for  in  the  acts  of  1823  and  1832;  and  while 
this  act  of  1842  remained  in  full  force,  it  subjected  all  importations 
to  the  penalty  of  fifty  per  centum  in  case  of  undervaluation. 

Then  came  the  act  of  30th  July,  1846,  the  8th  section  of  which 
changed  this  penalty  or  increased  duty,  in  case  of  undervaluation, 
to  twenty  per  centum  on  the  appraised  value,  as  it  respected  goods 
imported  which  had  been  purchased,  leaving  the  regulations  in 
respect  to  goods  imported  by  the  manufacturers  as  they  existed 
under  the  former  laws. 

This  act,  like  the  act  of  1842,  repealed  only  such  enactments  of 
former  laws  as  were  repugnant  to  its  provisions,  (sec.  11.)  The 
8th  section,  not  including  the  manufacturer,  left  the  importation 
subject  to  the  17th  section  of  the  act  of  1842. 

The  act  of  3d  March,  1857,  obliterates  this  distinction  between 
goods  purchased  or  procured  otherwise  than  by  purchase,  and  im- 
poses upon  the  latter  the  twenty  per  centum  upon  the  appraised 
value,  for  undervaluation,  the  same  as  in  case  of  goods  purchased. 
(Sess.  Laws  1857,  p.  199,  Lit.  &  Bro.  ed.) 

It  has  been  argued  that,  admitting  the  goods  were  properly  sub- 
ject to  the  fifty  per  centum  increased  duty,  under  the  17th  section 
of  the  act  of  1842,  inasmuch  as  this  was  not  imposed  by  the  col- 


776         SUPHEME  COURT  OF  THE  UNITED  STATES. 

Pemberton  v.  Lockett. 

lector,  but  the  higher  increased  duty,  under  the  8th  section  of  the 
act  of  1846,  the  court  below  erred  in  charging  the  shipments  in 
question  with  the  former  duty. 

But  the  answer  to  this  objection  is,  that  the  law  imposes  the  in- 
creased duty  in  case  of  undervaluation,  and  not  the  collector.  It 
is  true  he  is  thfe  agent  of  the  government  to  collect  it,  as  he  is  in 
collecting  the  ordinary  rate  of  duties,  but  in  no  other  sense  or 
character.  The  law  declares,  in  the  case  contemplated  by  the  act, 
and  which  existed  upon  the  proofs  beibre  the  court,  that,  in  addi- 
tion to  the  ordinary  duty,  there  shall  be  levied  and  collected,  <fec., 
fifty  per  centum,  &c.  No  demand  of  the  collector  was 
[  *  257  ]  necessary  to  create  the  liability.  That  *  arose,  as  matter 
of  law,  upon  the  facts  disclosed  in  the  record,  and  it  was 
the  duty  of  the  court  to  enforce  it;  and  hence  the  excess  over  this 
increased  duty,  arising  under  the  17th  section,  constituted  the  just 
amount  which  the  plaintiffs  were  entitled  to  recover. 

Judgment  of  the  court  below  affirmed. 


John  Pemberton,  Liquidator,  &c..  Appellant^  v.  Ebward  Lockett 

and  others. 

21  II.  257. 

COITTRAOT  OF  AOENT  TO  PROSECUTE  A  ClAIU. 

1.  A  written  contract,  in  general  terms,  by  which  three  persons  at  Washington  agreed 
to  prosecute  a  claim  for  a  person  in  New  Orleans  for  half  what  might  be  obtained, 
was  held  to  be  limited  to  the  prosecution  in  Washington  before  the  government  of 
the  United  States. 

2.  That  consequently,  when,  by  a  treaty  between  this  government  and  that  of  Great 
Britain,  the  matter  was  referred  to  arbitrators  to  sit  in  London,  each  government 
being  represented  by  its  own  agent,  the  above  contract  was  at  an  end. 

d.  OircumHtances  recited  which  go  to  show  that  both  parties  so  treated  it  pending  the 
award  in  London. 

Appeal  from  the  circuit  court  for  the  District  of  Columbia.     The 
case  is  fully  stated  in  the  opinion. 

Mr.  Brent,  Mr.  Johnson,  and  Mr.  May,  for  appellant. 

Mr.  Bradley  and  Mr.  Hayes,  for  appellees. 

[  *  262  ]       *  Mr.  Justice  Nelson  delivered  the  opinion  of  the  court. 
This  is  an  appeal  from  a  decree  of  the  circuit  court  of  the 
United  States  for  the  District  of  Columbia. 
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The  bill  was  filed  in  the  court  l)eh»vv,  by  the  respondents,  against 
the  ajipellant,  Pemberton,  liquidator  of  the  Merchants'  Insurance 
Company,  in  the  city  of  New  Orleans,  representing  the  interest  of 
th&t  company,  which  was  insolvent,  for  the  purpose  of  establisliing 
a  title  to  certain  moneys  in  the  possession  of  the  government,  which 
had  Ikjcu  received  under  the  convention  between  the  United  States 
and  Great  Britain,  of  the  8th  of  February,  1853.  The  money  had 
been  awarded  by  the  umpire,  under  that  convention,  to  the  com- 
pany, which  had  been  subrogated  to  the  rights  of  one  of  the  claim- 
ants for  compensation  against  Great  Britain,  in  the  cJise  of  the  brig 
Creole.  The  umpire  allowed  to  the  company  $28,460.  The  com- 
plainants below  set  up,  in  their  bill,  a  title  to  one-half  of  this  fund, 
as  the  agents  and  attorneys  of  Pemberton  in  the  prosecution  of  the 
claim. 

The  right  rests  upon  the  following  agreement,  entered  into  be- 
tween them  and  the  defendant  (Pemberton)  at  New  Orleans,  dated 
the  2.kl  of  December,  1851 : 

**For  and  in  consideration  of  services  rendered,  and  to  be  ren- 
dered, by  James  G.  Berret,  Henry  D.  Johnson,  and  E.  Lockett,  of 
Washington  city,  D.  C,  in  the  prosecution  of  our  claims  for  the 
value  of  slaves  freed  at  Nassau,  N.  P.,  which  we  had  to  pay  for,  we 
do  hereby  agree  to  allow  to  said  Berret,  Johnson,  and  Lockett,  their 
heirs  or  assigns,  one-half  of  any  or  all  such  sums  of  money,  prin- 
cipal and  interest,  as  may  be  recovered  on  account  of  our  said  losses, 
it  being  understood  that  the  said  Berret,  Johnson,  and  Lockett, 
are  to  use  their  best  exertions  in  the  prosecution  of  said  claim,  and 
that  no  allowance  whatever,  as  expenses  or  compensation  for  their 
services,  is  to  be  made  by  us  to  the  said  Berrett,  Johnson,  and 
Lockett,  unless  our  said  claim  shall  be  allowed,  in  whole  or  in  part. 
Witness  our  hand  and  seal,  at  New  Orleans,  this  23d  day  of  De- 
cember, in  the  year  of  our  Lord  1851." 

The  claims  referred  to  in  this  agreement  originated  as  far  back 
as  the  year  1841,  in  donsequence  of  the  unwarrantable 
♦interference  of  the  public  authorities  at  Nassau,  in  the  [*263] 
island  of  New  Providence,  one  of  the  Bahama  Islands, 
belonging  to  Great  Britain,  and  liberating  a  cargo  of  slaves,  who 
were  on  a  voyage  from  Virginia  to  New  Orleans,  and  who  had 
mutinied,  overcome  the  officers,  and  carried  the  vessel  into  that 
port. 

The  persons  interested  in  the  slaves,  of  which  they  were  deprived 
by  this  interference,  immediately  appealed  to  their  own  government 
for  redress.  A  correspondence  was  opened  between  this  govern- 
ment and  Great  Britain  on  the  subject,  which  continued  down  to 
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the  tirae  of  the  convention  already  mentioned,  of  the  8th  of  Febrn- 
ary,  1853. 

This  convention  provided  for  the  appointment  of  a  board  of  com- 
missioners, one  to  be  named  by  each  government,  and  the  two  to 
appoint  an  umpire,  to  decide  upon  all  claims  in  which  a  diflerence 
of  opinion  should  occur. 

The  board  sat  in  the  city  of  London,  and  were  bound,  according 
to  the  terms  of  the  convention,  to  receive  and  peruse  all  written 
documents  or  statements  which  might  be  presented  to  them,  by  or 
on  behalf  of  their  respective  governments,  in  support  of  or  in  an- 
swer to  any  claim;  and  to  hear,  if  required,  one  person  on  each 
side,  in  behalf  of  each  government,  as  counsel  or  agent  for  such 
government,  on  each  separate  claim.  Each  government  apjwinted 
an  agent  to  represent  it  before  the  board;  and,  as  we  have  said, 
the  umpire  allowed  to  the  insurance  company  $28,460. 

It  is  insisted,  on  behalf  of  the  defendant,  (Pemberton,)  that  this 
contract,  entered  into  with  complainants  in  1851,  had  reference  to 
the  solicitation  of  claims  before,  and  allowance  by,  the  government, 
at  the  city  of  Washington  ;  that  they  were  employed  as  gentlemen 
residing  at  that  place,  engaged  in  business  of  this  character;  and 
that  the  convention  between  the  two  governments,  the  appointment 
of  a  board  of  commissioners,  and  prosecution  of  the  claims  against 
Great  Britain  before  it,  under  the  authority  of  the  United  States, 
put  an  end  to  the  contract.  Although  its  terms  are  general,  and 
open  to  some  diflSculty  as  to  the  real  meaning  anfl  intent  of  the 
parties,  we  are  inclined  to  concur  in  this  view  of  it.  We 
[  *  264  ]  *  think  it  could  hardly  have  been  within  the  contempla- 
tion of  either  of  the  parties,  that  the  prosecution  spoken 
of  in  the  argument  was  a  prosecution  or  solicitation  of  claims  against 
the  foreign  government,  or  in  a  tribunal  sitting  there,  and  before 
which  this  government  had  taken  upon  itself  the  duty  of  the  prose- 
cution. We  are  satisfied  these  agents  were  under  no  obligation, 
according  to  the  true  intent  of  the  agreement,  to  follow  these  claims 
to  London,  and  prosecute  them  there;  and  if  not,  it  is  quite  clear 
the  transfer  of  them  to  the  commission  there  put  an  end  to  the 
agreement.  And  this  seems  to  have  been  the  view  taken  of  it  by 
the  parties  themselves,  as  manifested  by  their  conduct  after  the 
appointment  of  the  commission. 

By  the  third  article  of  the  convention,  the  claims  were  to  be  pre- 
sented before  the  board  within  six  months  from  the  day  of  its  first 
sitting,  unless  a  good  reason  could  be  given  for  the  delay.  The 
board  first  met  in  London  on  the  15th  of  September,  1853;  and  oq 
the  15th  of  October  it  adopted  rules  and  regulations  in  respect  to 
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the  proceedings  before  it,  and,  among  others,  required  all  claims  to 
be  presented  within  six  months.from  the  15th  of  September,  the 
day  of  its  first  sitting. 

Now,  the  first  step  taken  by  these  complainants  in  behalf  of  the 
claims  of  Pemberton,  under  the  convention,  was  a  letter  written  to 
hinj  by  Lockett,  dated  December  16,  requesting  that  a  power  of 
attorney  should  be  given  to  Johnson,  to  act  for  him  before  the 
commission.  This  was  three  months  after  the  commencement  of  its 
sittings,  and  after  half  tho  period  had  expired  within  which  the 
claims  were  required  to  bo  presented.  It  does  not  appear  that  this 
letter  was  answered  by  Pemberton. 

The  next  step  taken  was  a  letter  from  Johnson  himself,  dated  at 
Washington,  22d  of  March,  1854,  in  which  he  announces  that  he 
had  prepared  a  memorial  on  behalf  of  the  claims  of  the  insurance 
company,  and  was  ready  to  forward  it  to  the  commissioners,  in  Lon- 
don.    This  was  seven  days  after  the  expiration  of  the  six  months. 

In  the  meantime,  Pemberton  had  employed  agents  residing  in 
London  to  attend  to  his  claims,  and  who,  it  appears,  had  the 
charge  and  management  of  the  business  until  the  close  of  the  com- 
mission. 

*  What  is  very  material,  also,  in  this  letter  of  Johnson  [  *  265  ] 
of  the  22d  of  March,  he  there  states,  in  respect  to  the 
situation  of  his  two  associates,  as  an  inducement  to  Pemberton 
to  give  him,  individually,  the  power  of  attorney — that  Lockett  is 
absent,  and  that  Berret  was  unable  to  attend  to  the  business, 
having  been  appointed  postmaster  of  the  city  ;  and  then  proposes 
to  conduct  the  business  himself  alone,  for  the  compensation  of 
twenty-five  per  centum  of  the  money  recovered,  the  half  only  of 
what  is  now  claimed  under  the  agreement  of  1851.  It  does  not 
appear  that  any  answer  was  returned  to  this  letter,  doubtless  for  the 
reason  that  other  agents  had  already  been  employed. 

It  is  true,  that  Johnson  drew  tip  the  memorial  to  the  commis- 
sioners, on  behalf  of  Pemberton,  as  above  mentioned,  but  without 
any  authority  from  him,  and  swore  to  it,  at  Washington,  on  the 
17th  of  April,  1854,  in  which  he  endeavored  to  explain  the  delay 
in  presenting  the  claim;  and  forwarded  the  same  from  this  country 
on  the  29th  of  May  following.  But  the  subject  had  already  been 
brought  to  the  notice  of  the  government  agent,  and  before  the 
board  of  commissioners,  as  early  as  the  23d  of  that  month,  by  the 
agents  of  Pemberton  in  London.  This  memorial,  therefore,  was  of 
no  particular  importance. 

It  appears  from  the  report  of  the  proceedings  under  the  commis- 
sion, and  of  its  decisions,  communicated  to  congress  by  the  Presi- 


780         SUPREME  COURT  OP  THE  UNITED  STATES. 

Poorroan  v.  Woodward. 

dent,  11th  of  August,  1856,  (Senate  Docs.,  vol.  15, 1855-'6,)  that 
there  were  six  separate  claimants,  besides  Pemberton,  for  compen- 
sation arising  out  of  the  case  of  the  Creole,  and  all  depending, 
substantially,  upon  the  same  facts.  And  there  were,  also,  the  cases 
of  the  brig  Enterprise  and  schooner  Hcrmosa,  involving  principles 
similar  to  those  upon  which  the  reclamation  depended  in  the  x:ase 
of  the  Creole.  All  the  parties  whose  claims  arise  out  of  the  case 
of  the  Creole  were  equally  interested  in  furnishing  the  proofs  upon 
which  tlie  general  claim  against  the  British  government  rested ; 
and  the  three  vessels  were  interested  in  common,  as  to  the  princi- 
ples of  international  law  that  should  govern  the  decision  of  the 

board  of  commissioners. 
[*266]  *The  government  agent  and  commissioners  took  this 
view  of  these  several  claims,  and  but  one  argument  was 
made  in  all  of  them,  and  that  in  the  case  of  the  brig  Enterprise, 
and  but  one  opinion  delivered  by  the  commissioners.  As  they  dis- 
agreed, a  second  argument  was  made  before  the  umpire. 

The  preparation  of  the  claim  of  Pemberton,  beyond  the  proofs 
of  the  interest  of  his  company  in  the  case  of  the  Creole,  was  a  very 
trifling  matter  ;  and  even  these  proofs  had  been  already  furnished 
to  this  government,  at  the  time  the  appeal  was  made  there  for 
redress.  And  as  it  respects  the  questions  of  international  law 
involved  in  these  cases,  they  had  been  the  subject  of  repeated  dis- 
cussion between  this  government  and  Great  Britain,  and  also  in 
congress,  by  some  of  the  most  distinguished  statesmen  and  jurists 
of  the  country  ;  and  the  preparation  for  the  argument  of  the  claim 
before  the  board  of  commissioners  required  little  else  than  the  labor 
of  digesting  and  reproducing  the  principles  and  reasoning  to  be 
found  in  these  discussions. 

For  the  reasons  above  given,  we  are  satisfied  the  agreement  and 
proofs  in  the  case  furnish  no  legal  or  just  ground  for  a  claim  to  the 
sum  of  money  awarded  by  the  court  below,  and  that  the  decree 
should  be  reversed,  and  the  proceedings  remitted,  with  directions 
to  enter  a  decree  dismissing  the  bill. 


Daniel  Poorman  and  others.  Plaintiffs  in  Error,  v,  Wiluam  A. 

Woodward  and  another. 

21  H.  266. 

PaoifissoRT  Note— AoENOT. 

1.  Where  one  of  a  number  of  obligors  in  a  promissory  note  was  appointed  to  negotiate 
it,  and  thereby  raise  money  for  their  joint  benefit,  he  has  authority  to  receive  a  certifi- 
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cate  of  deposit  by  a  bank  instead  of  money,  which  they  used,  and  which  was  paid 
by  the  bank. 
2.  The  agent  did  not  exceed  his  powers,  and  the  makers  of  the  note  are  liable. 

Writ  of  error  to  the  circuit  court  for  the  eouthern  district  of  Ohio. 
The  matter  is  well  stated  ia  the  opinion. 

Mr.  Sfanbery,  for  plaintiiFs  in  error. 

Mr,  Marbury,  Mr.  Smythey  and  Mr.  Swayne,  for  defendants. 

*Mr.  Justice  Catron  delivered  the  opinion  of  the  court.  [  *  273  ] 

Hood  and  nine  others,  including  the  defendants,  made 
a  note  of  hand  in  Ohio,  dated  October  24th,  1849,  for  fifteen  thou- 
sand dollars,  payable  to  Woodward  &  Dusenberry  thirty  days  after 
date,  at  their  oflSce  in  New  York. 

For  himself,  and  as  the  agent  of  the  other  makers.  Hood  applied 
to  the  payees,  Woodward  &  Dusenberry,  for  an  advance  of  money 
on  the  note,  for  the  benefit  of  all  the  makers  jointly.  Woodward 
&  Dusenberry  agreed  with  Hood  to  advance,  on  a  pledge  of  the 
note,  as  security,  six  thousand  dollars;  and  Hood  requested  them 
to  give  to  him  their  certificate  of  deposit  for  that  sum,  to  the  credit 
of  John  Ritchey,  cashier;  which  was  done,  and  Ritchey,  as  payee, 
endorsed  the  paper  to  Hood.  It  was  subsequently  pre- 
sented for  payment  by  bona  fide  holders,  and'  *  Woodward  [  *  274  ] 
&  Dusenberry  paid  the  full  amount  thereof  in  cash. 

At  the  time  the  certificate  of  deposit  was  given,  and  endorsed  by 
Ritchey,  and  the  fifteen  thousand  dolhir  note  delivered  to  Wood- 
ward &  Dusenberry,  they  agreed  with  Hood  that  if  he  should  re- 
turn to  them  the  certificate  of  deposit,  they  would  then  surrender 
to  him  the  note.  The  money  advanced  not  having  been  refunded, 
except  in  part,  this  suit  was  brought  in  assumpsit  to  recover  the 
balance. 

In  their  answer  to  a  bill  of  discovery.  Woodward  &  Dusenberry 
admit  they  were  advised  by  Hood  that  the  $15,000  note  **  had  been 
executed  by  himself  and  his  friends,  the  other  signers  thereof,  for  the 
purpose  of  borrowing  money  thereon  for  the  joint  benefit  of  all  of 
them  ; ''  also,  ^'  that  at  the  time  said  note  was  delivered  to  the  said 
Woodward  &  Dusenberry,  they  issued  and  delivered  to  said  Hood, 
for  the  joint  use  and  benefit  of  all  the  parties  signing  said  note, 
as  the  respondent  understood  it,  the  certificate  of  deposit  of  said 
Woodward  &  Dusenberry  for  the  sum  of  six  thousand  dollars,  by 
request  of  said  Hood,  made  payable  to  the  order  of  John  Ritchey, 
esq.,  cashier  at  the  office  of  said  Woojdward  &  Dusenberry  in  New 
York  city,  on  the  return  of  said  certificate,  and  which  said  certifi* 
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cate  was  received  by  said  Hood  on  behalf  of  himself  and  his  associ- 
ates as  so  much  cash." 

Upon  this  and  other  evidence  in  the  case,  the  counsel  for  the 
defendants  (the  now  plaintiflFs  in  error)  asked  the  court  to  instruct 
the  jury,  that  if  they  should  find,  from  the  evidence,  that  Hood  was 
only  authorized  to  use  the  note  to  borrow  money  thereon  for  the 
joint  benefit  of  himself  and  the  other  makers  thereof,  and  that  at 
the  time  the  plaintiff's.  Woodward  and  Dusenberry,  received  the 
same  from  Hood,  and  delivered  to  him  the  certificate  of  deposit, 
they  had  notice  that  Hood  so  held  the  note  for  the  said  purpose, 
then  the  plaintiffs  were  not  entitled  to  recover  of  the  defendants ; 
which  instruction  the  court  refused  to  give,  but  did  instruct  the 
jury  that  the  certificate  of  deposit  so  delivered  to  Hood  was  in  effect 
money,  and  came  within  the  authority  to  borrow  money. 
[  *  275  ]  Exceptions  *  were  taken  to  the  refusal  to  give  the  charge 
asked  for,  and  to  the  charge  as  given. 

They  claimed  that  the  court  erred,  insisting  that  a  certificate  of 
deposit  is  in  no  sense  cash  or  money;  it  is  simply  an  acknowledg- 
ment of  a  debt,  with  a  promise  of  payment ;  that  the  transaction 
between  Hood  and  Woodward  &  Dusenberry  was  simply  the  ex- 
change of  one  form  of  negotiable  security  for  another ;  and  that  this 
was  clearly  a  breach  of  trust,  and  a  perversion  of  the  authority  to 
use  the  note  for  the  loan  of  money.  And  they  refer  to  the  following 
authorities  in  support  of  this  position:  Thorold  v.  Smith,  11  Mod- 
ern, 71,  87;  Bartlett  v.  Pintland,  10  Barn,  and  Cress.  758;  Atkins 
V.  Owen,  4  Ad.  and  Ellis,  819;  Nightingale  v.  Devisone,  5  Burr. 
2589..  Here,  Woodward  &  Dusenberry  had  six  thousand  dollars 
in  bank,  or  a  broker's  office,  and  the  cashier  gave  a  certificate  to 
that  effect,  and  promised  to  pay  the  money  to  the  holder  of  the 
certificate  who  should  present  it.  Hood  could  have  taken  out  the 
monev  the  next  hour. 

A  certificate  of  this  kind  was  a  means  of  advance,  that  in  all 
probability  suited  these  borrowers,  who  resided  in  Ohio,  quite  as 
well  as  the  gold  or  silver  would  have  done.  It  was  to  the  same 
effect  as  if  Hood  had  received  the  money,  and  deposited  the  specie, 
subject  to  his  own  check  on  the  cashier  of  the  bank.  This  certificate 
was  actually  paid  in  cash  to  the  agent  of  the  parties  to  the  note, 
for  such  the  bona  fide  holder  was. 

To  maintain,  as  we  are  asked  in  effect  to  do,  that  a  check  on  a 
bank,  payable  at  sight,  to  order,  and  endorsed  in  blank,  and  which 
an  agent,  to  raise  money  on  negotiable  paper,  took  as  money,  and 
which  check  was  presently  paid  to  a  bona  fide  holder  by  the  cashier 
of  the  bank^  was  not  money;  that  the  note  or  bill  purchased  was 


DECEMBER  TERM,  1858.  783 

DickiDS  V.  Mahana. 

not  sold  for  money;  that  no  title  passed  to  the  purchaser;  and  that 
the  principal  was  not  bound  by  the  contract  of  the  agent^  would  be 
a  startling  doctrine  in  the  marts  of  commerce  of  this  country, 
where  money  is  usually  transferred  by  bank  checks,  and  may  be 
fairly  presumed  to  change  hands  on  the  check  being  given. 
We  order  that  the  judgment  be  affirmed. 


Francis  A.  Dickins,  PlaintiflF  in  Error,  v.  Alonzo  Mahana. 

21  H.  276. 
Land  Titles — School  Lands. 

1.  The  authority  to  select  and  lav  off  the  school  lands,  under  the  act  of  congress  of 
March,  18,  1818,  was  in  the  secretary  of  the  treasury,  and  not  in  the  register  of  the 
land  office. 

2.  The  question  under  the  circumstances  of  this  case,  whether  certain  lands  had  been 
so  selected  by  the  secretary,  was  a  question  of  fact  for  the  jury,  and  not  a  presump- 
tion of  law  to  be  decided  by  the  court. 

This  is  a  writ  of  error  to  the  circuit  court  for  the  southern  dis- 
trict of  Ohio. 

It  was  an  action  of  ejectment,  in  which  plaintiff  showed  title 
under  a  patent  from  the  United  States  to  Marks,  and  a  deed  from 
Marks  to  himself. 

The  defendant  was  in  possession  under  a  lease  from  the  school 
trustees,  who  claimed  that  the  land  had  been  set  apart  by  the 
proper  authority  as  school  lands,  under  the  act  of  March  18, 1818, 
Whether  it  had  or  not  was  the  question  in  the  case. 

Mr,  Coombs  and  Mr.  Vinton^  for  plaintiff  in  error. 

Mr.  Banna,  for  defendant. 

*  Mr.  Justice  Catron  delivered  the  opinion  of  the  colirt.  [  *  278  ] 
By  the  act  of  21st  of  April,  1792,  there  was  granted  to 
Bufus  Putnam  and  others,  known  as  the  Ohio  Company,  one 
hundred  thousand  acres  of  land  in  the  Marietta  district,  in  the 
territory  northwest  of  the  Ohio  river.  The  object  of  Congress 
and  the  grantees  seems  to  have  been  to  cause  the  country  to  be  in- 
habited by  making  donations,  through  the  company,  to  actual  male 
settlers,  of  one  hundred  acres  each  ;  and  all  of  the  tract  not  thus 
disposed  of  within  five  years  from  the  date  of  the  grant,  reverted, 
by  its  terms,  to  the  United  States,  as  public  lands.  The  ordinary 
laws  for  surveying  by  ranges,  townships,  and  sections,  did  not 
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apply  to  this  tract,  nor  to  the  surplus  that  might  revert,  as  ordi- 
nary surveys  would  have  thrown  the  townships  and  sections  into 
fractions,  by  the  hundred-acre  lots  previously  disposed  of  by  the 
com[)any. 

By  compact,  the  United  States  stipulated  to  give  to  the  State  of 
Ohio  one  thirty-sixth  part  of  the  public  lands  in  that  State^  for  the 
use  of  schools;  and  the  16th  section  of  each  township  was  the  land 
thus  contracted  to  be  given,  in  cases  where  there  were  regular  sur- 
veys in  townships  of  six  miles  square;  and,  by  the  acts  of  April 
30,  1802,  and  March  3,  1803,  (sec.  3,)  congress  further  stipulates 
that  the  lands  previously  promised  '*for  the  use  of  scho<ils,  in  lieu 
of  such  of  the  sections  number  sixteen  as  have  been  otherwise  dis- 
posed of,  shall  be  selected  by  the  secretary  of  the  treasury,  out  of 
the  unappropriated  reserved  sections  in  the  most  contiguous  town- 
ships/' 

By  the  act  of  March  18,  1818,  congress  directed  the  lands  in  the 
Ohio  Company's  donation  tract  to  be  surveyed  by  the  surveyor  gen- 
eral, separating  that  conveyed  to  settlers  from  that  not  conveyed, 
and  belonging  to  the  United  States  by  reversion.  This  latter  land 
he  was  to  lay  off  into  townships  and  sections,  or  into  one- 
[  *  279  J  hundred-acre  lots,  conforming  them  to  the  *plan  observed 
by  the  company,  when  providing  for  actual  settlers.  And 
he  was  ordered  to  make  returns  of  the  surveys  to  the  general  land 
office,  and  to  the  register  of  the  land  office  at  Marietta.  The  lands 
were  laid  off  into  one-hundred-acre  tracts,  and  these  tracts  the  act 
orders  to  be  soldy  ^^  with  the  exception  of  the  usual  prop(yrtion  far 
the  supjtort  of  schools,'*  By  the  President's  proclamation,  they 
were  offered  for  sale  on  the  first  Monday  in  June,  1819.  There 
was  no  reservation  to  the  general  order  of  sale,  except  of  such 
lands  as  the  secretary  should  select,  according  to  the  power  vested 
in  him  by  the  act  of  1803,  for  the  use  of  schools ;  and  it  is  a  fair 
presumption,  that  the  register  offered  all  the  lands  for  sale  that 
were  not  reserved.  But  the  difficulty  is,  that  for  tho  lands  in  dis- 
pute there  might  have  been  no  bidder  when  they  were  offered. 
That  the  secretary  had  the  power  to  reserve  school  lots,  and  to 
bind  the  United  States  and  the  townships  to  his  selection,  is  very 
clear  ;  and  we  think  it  is  equally  clear  that  the  register  of  the  Mari- 
etta district  had  no  power  to  designate  these  school  lots.  As  a  sub- 
ordinate, he  could  lawfully  record  the  orders  of  the  secretary  in 
this  respect,  but  could  do  no  binding  act  himself. 

Six  of  the  lots  of  one  hundred  acres  each,  lying  in  a  body,  and 
square  form,  together  with  lot  No.  34,  adjoining  on  the  east,  were 
not  sold,  (including  No.  8,  the  lot  in  dispute.) 
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On  the  tract  book  found  in  the  office  of  the  register  at  Marietta, 
and  by  which  the  sales  of  1819  were  governed,  the  word  ''school" 
was  written  on  the  plot  of  each  of  the  seven  lots ;  but  whether 
made  as  early  as  1819,  or  afterwards,  does  not  appear ;  nor,  whether 
the  then  register  (Wood)  put  the  designation  tliere  by  order  of  the 
secretary. 

It  is  admitted  that  the  school  commissioners  took  possession  of 
the  land  sued  for  in  1834,  and  have  held  it  ever  since  by  their 
lessee ;  and  it  is  also  admitted  that  township  nine,  range  eleven, 
which  claims  the  lots  marked  ''school,"  is  without  school  lands, 
unless  the  lots  thus  designated  belong  to  it  as  such. 

On  the  return  made  of  the  surveys  to  the  general  land  office  in 
1818,  there  is  no  indication  that  a  reservation  of  any  land  was 
made  for  township  nine,  range  eleven. 

*  The  manner  in  which  the  secretary  should  authenti-  [  *  280  ] 
cate  his  selections  was  not  prescribed  by  congress,  and  de- 
pends in  this  case  on  evidence  not  found  of  record.     It  must  be 
proved  by  circumstances,  and  cannot  be  proved  in  any  other  way. 

Another  consideration  is  pressed  on  the  courts  on  the  part  of  the 
plaintiff,  to  overcome  the  fact  that  this  designation  is  of  no  value, 
to  wit:  that  the  secretary  of  the  treasury,  by  his  letter  of  July  13, 
1805,  directed  land  equal  to  one  section  on  the  southern  part  of  the 
donation  tract  to  be  laid  off  as  compensation  for  section  sixteen,  in 
township  five,  range  ten,  the  school  tract  in  township  five  having 
been  otherwise  appropriated;  and  hence  it  happened,  as  is  alleged, 
that  the  register  marked  the  lots  in  controversy  "school."  In 
1805,  the  lots  thus  marked  had  not  been  surveyed,  and  each  one- 
hundred-acre  lot  is  marked  on  the  tract  book  of  surveys  returned  in 
1818;  and  as  the  trustees  took  the  school  land  for  township  five, 
range  ten,  elsewhere,  the  argument  has  not  much  force. 

It  is  also  insisted  that,  in  point  of  fact,  the  entire  section  No.  16, 
in  township  nine,  range  eleven,  remained  undisposed  of  by  the  Ohio 
Company,  and  was  subject  to  be  appropriated  by  the  commissioners 
of  the  township  for  school  purposes;  and,  therefore,  no  claim  could 
be  set  up  by  them  to  lands  elsewhere.  The  act  of  April  30th,  1802, 
section  7,  provides  that  the  16th  section  of  every  township  shall  be 
granted  to  the  inhabitants  of  the  same  for  the  use  of  schools.  But, 
then,  the  16th  section  is  a  designated  portion  of  land  that  may  re- 
sult from  an  execution  of  the  public  surveys  made  by  the  United 
States,  according  to  the  rules  and  regulations  congress  had  made 
or  might  make.  Until  ranges  were  established,  and  the  lands  sur- 
veyed into  townships  and  sections,  no  title  to  any  definite  land 
zested  in  the  township.     It  had  no  authority  to  survey  and  ascer- 

Vol.  ii— 60 


786         SUPEEMJO  COURT  OF  THE  UNITED  STATES. 

Dickins  v.  Mahana. 

tain  the  16th  section.     This  authority  was  reserved  exclusively  to 
the  United  States,  and  to  be  exercised  as  part  of  the  political  power. 
Now,  as  the  16th  section  of  township  nine,  range  eleven,  never  was 
legally  ascertained,  and  as  no  other  evidence  could  be  heard  to  fix 
its  identity  than  a  survey  approved  by  the  department,  established 
for  the  distribution  and  sale  of  the  public  lands,  the  as- 
[  *  281  ]  sumption  that  the  *  land  was  unappropriated  where  the 
16th  section  would  have  fallen,  had  a  survey  in  fact  been 
made  of  the  township,  amounts  to  nothing.     Cases  affecting  school 
lands,  in  Ohio  and  elsewhere,  come  under  the  rule  laid  down  in  the 
noted  case  of  General  Green's  grant  of  twenty-five  thousand  acres, 
in  the  military  district  of  North  Carolina,  (2  Wheat.  19.)     The 
legislature  of  that  State  made  the  grant  by  an  act  of  assembly ; 
having  made  it,  it  reserved  the  power  to  locate  the  land  by  survey 
through  its  officers.     The  land  being  surveyed,  and  the  survey  re- 
turned and  recorded  in  the  proper  land  office,  it  was  held  by  this 
court  that  the  title  attached  to  the  land  designated,  on  the  obvious 
legal  ground  that  the  State  of  North  Carolina  was  estopped  to  dis- 
avow its  own  act  in  defining  by  survey  the  precise  land  granted  ; 
and  so,  also.  General  Green  and  his  heirs  were  estopped  to  call  in 
question  the  validity  of  the  definite  location,  the  authority  to  locate 
by  survey  having  been  reserved  by  the  granting  power.     So,  here 
the  granting  power  reserved  the  right  to  ascertain  and  identify  the 
land  granted  to  the  schools.     Until  this  was  done,  no  title  could  be 
taken  of  any  particular  tract;  and  when  the  location  was  made  by 
authority  of  the  United  States,  each  party  was  estopped  to  deny  its 
binding  force.     It  was,  in  fact,  a  title  by  mutual  estoppel. 

We  now  come  to  the  precise  case  presented  on  the  trial  below. 
The  jury  were  instructed: 

1.  *'That  the  proofs  and  legal  presumptions  sustaining  the 
title  of  the  defendant  must  have  reference  solely  to,  and  be  based 
upon,  the  act  of  Congress,  approved  March  18,  1818,  entitled  *An 
act  providing  for  the  sale  of  certain  lands  in  the  district  of  Mari- 
etta,' &c.,  in  connection  with  the  act  of  the  2l8t  of  April,  1792, 
granting  to  Bufus  Putnam  and  others,  as  agents  and  trustees,  one 
hundred  thousand  acres,  called  the  donation  tract;  and  that,  in 
the  absence  of  any  express  authority  to  any  other  officer  to  make 
the  selection  of  school  lands  in  said  donation  tract,  by  a  fair  con- 
struction of  said  act  of  1818,  the  register  of  the  land  office  at 
Marietta  rightfully  exercised  such  authority." 

2.  '^  That  all  the  evidence  and  admissions  of  facts  in 

{  *  282  ]  the  *  case  raised  a  legal  presumption  that  the  said  register 

of  the  land  office  at  Marietta  had  exercised  the  authoritv 
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80  vested  in  liim  by  said  act  of  March  18,  1818,  prior  to  the  entry 
and  patent  under  wliich  the  plaintiff  clciims  title,  by  legally  select- 
ing the  lands  in  controversy  in  this  suit  (with  other  lands)  for  the 
support  of  schools  in  said  township  nine,  in  range  eleven,  and  it 
was  therefore  their  duty  to  return  a  verdict  for  the  defendant." 

The  first  instruction  assumes  that  the  act  of  1818  authorized  the 
register  to  select  the  school  lots  in  the  donation  tract;  whereas  the 
third  section  of  the  act  of  March  3,  1803,  conferred  the  exclusive 
power  on  the  secretary  of  the  treasury,  and  therefore  the  instruction 
is  erroneous. 

The  second  instruction  declares  that  the  evidence  and  admissions 
of  facts  in  the  case  raised  a  legal  presumption  *'that  said  register 
had  exercised  the  authority  vested  in  him  by  the  act  of  1818,  prior 
to  the  entry  and  patent  under  which  the  plaintiff  claims  title,"  <fec. 

As  the  register  had  no  power  to  select,  it  could  not  be  held  that 
he  had  legally  selected ;  nor  did  he  make  the  entry  on  the  tract 
book  in  due  form,  had  he  been  instructed  by  the  secretary  to  record 
his  selection. 

The  word  **  school,"  appearing  on  the  tract  book,  has  much  sig- 
nificance ;  but,  standing  alone,  it  did  not  authorize  the  circuit 
court  to  presume,  as  matter  of  law,  that  the  lands  had  been  se- 
lected by  order  of  the  secretary.  If  his  letter  to  the  register,  di- 
recting him  to  make  the  selection,  had  been  produced,  and  taken 
in  connection  with  the  designation,  then  we  think  the  court  would 
have  been  warranted  in  making  the  legal  presumption. 

The  narrow  point  in  this  cause  is.  Did  the  secretary  select  the 
land  in  controversy  (with  other  lots)  for  the  use  of  schools?  If  he 
did,  then  the  title  of  the  United  States  was  divested  thereby,  and 
the  lands  withdrawn  from  sale.  There  are  numerous  facts  tending 
to  prove  that  they  were  selected.  1st.  They  were  not  sold,  nor  is 
it  at  all  probable  that  they  were  offered  for  sale  in  1819.  If  they 
are  of  good  quality,  and  favorably  situated,  a  jury  may  be 
satisfied  that,  had  they  been  *  offered  to  bidders  at  the  [  *  283  ] 
public  sale,  they  would  have  been  purchased.  2d.  They 
were  claimed  as  school  lands,  selected  for  township  nine,  range 
eleven.  3d.  The  trustees  for  the  township  took  possession  of 
them,  and  leased  them  out  as  early  as  1834 ;  and  their  tenant 
is  yet  in  possession,  and  here  sued.  4th.  The  endorsement,  on 
the  plat  of  the  lots,  of  the  word  '*  school,"  indicates,  to  some  ex- 
tent, that  they  had  been  selected  by  the  proper  authority.  What 
weight  this  may  have,  it  will  be  proper  to  leave  to  the  jury.  5th. 
That  this  township  had  no  school  lands  assigned  to  it,  unless  the 
lots  referred  to  were  assigned. 
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These  facts,  with  others,  were  proper  to  be  submitted  to  the 
jury,  from  which  they  might  have  presumed  that  the  lots  had  been 
duly  selected. 

In  the  language  of  the  supreme  court  of  Ohio,  in  the  case  of 
Coombs  and  Ewing  v.  Lane — *' Facts  presumed  are  as  effectually 
established  as  facts  proved,  where  no  presumption  is  allowed." 
That  was  a  suit  for  the  possession  of  this  same  land,  and  involved 
the  same  evidence  this  case  does^  and  presented  the  same  questions 
of  law.  But  there,  the  cause  was  submitted  to  the  circuit  court  on 
the  law  and  the  facts,  without  the  intervention  of  a  jury ;  and  the 
supreme  court  was  appealed  to  in  order  to  reverse  the  opinion  of 
the  lower  court,  on  a  motion  for  a  new  trial.  The  State  courts 
dealt  with  both  facts  and  law;  whereas,  here,  the  jury  must  deal 
with  the  facts  and  presumptions,  under  the  instructions  of  the 
court,  as  respects  the  law. 

We  order  the  judgment  of  the  circuit  court  to  be  reversed^  and 
remand  the  cause  for  another  trial. 


Henry  Hill,  Plaintiff  in  Error,  v.  Caleb  B.  Sbuth  and  others. 

21  H.  283. 

Contract. 

An  agreement  by  which  defendants  guarantied  to  plaintiff  that  the  stock  of  a  railroad 
company  which  .he  was  about  to  take  in  payment  for  land  should  be  worth  par  ia 
three  years  is  a  valid  contract,  and  a  demurrer  to  an  action  on  it  should  have  been 
overruled. 

Writ  of  error  to  the  circuit  court  for  the  district  of  Indiana. 
The  case  is  fully  stated  in  the  opinion. 

Mr,  Oliver  H.  Smithy  for  plaintiff  in  error. 

No  counsel  for  defendants. 

f  *  285  ]      *  Mr.  Justice  Gribr  delivered  the  opinion  of  the  court. 

The  plaintiff's  demand  is  founded  on  the  following 

contract,  dated  August  17th,  1853,  signed  by  defendants,  and  set 

forth  at  length  in  the  declaration : 
[  *  286  ]  *  '*  Whereas  Henry  Hill,  of  Delaware  county,  has  pro- 
posed to  convey  to  the  Cincinnati,  Newcastle,  and  Michi- 
gan Bailroad  Company  a  certain  tract  of  land  in  Delaware  county, 
containing  three  hundred  and  nine  acres,  for  the  consideration  of 
six  thousand  one  hundred  dollars,  to  be  paid  in  the  capital  stock 
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of  said  company,  at  par,  on  the-  condition  that  Caleh  Smith  and 
other  responsible  persons  will  guaranty  that  the  said  stock  shall 
be  worth  par  in  three  years  from  the  present  date,  and  in  default 
thereof,  that  the  company  shall  make  it  up  to  par;  and  whereas 
the  said  Cincinnati,  Newcastle,  and  Michigan  Railroad  Company 
have  agreed  by  a  resolution  of  their  board  of  directors  to  accept 
said  proposition :  Now,  wc,  tho  undersigned,  in  consideration  of  the 
premises,  hereby  guaranty  to  the  said  Henry  Hill,  that  the  said 
stock  shall  be  worth  par  in  three  years  from  tho  dat«  of  this  in- 
strument; and  if  at  the  expiration  of  that  date  said  stock  shall  not 
be  worth  par,  we  guaranty  the  said  Henry  Hill  that  the  said  Cincin- 
nati, Newcastle,  and  Michigan  Railroad  Company  shall  make  up  to 
liim  or  pay  him  whatever  sum  the  said  stock  shall  be  worth  less 
than  par,  so  as  to  make  the  said  stock  worth  par  to  said  Henry  Hill 
at  that  date." 

The  declaration  is  in  proper  form,  and  contains  all  the  averments 
necessary  to  show  a  breach  of  this  contract,  and  the  consequent  lia- 
bility of  defendants. 

There  was  a  general  demurrer  to  the  declaration  and  judgment 
for  the  defendants. 

As  we  have  not  been  furnished  with  an  argument  on  behalf  of 
defendants,  we  are  at  a  loss  to  discover  on  what  grounds  it  is  sup- 
posed that  this  judgment  can  be  supported. 

As  the  contract  is  in  writing,  signed  by  the  parties  to  be  charged, 
it  cannot  be  affected  by  the  statute  of  frauds;  and,  although  the 
term  ^^ guaranty"  is  usually  applied  to  a  collateral  undertaking  to 
pay  the  debt  of  another,  yet  when  taken  in  connection  with  the 
other  terms  of  the  instrument,  this  is  clearly  an  original,  inde- 
pendent contract.  If  it  had  been  under  seal,  the  term  ^^  covenant " 
would  have  been  the  technical  synonym  for  the  word  *' guaranty" 
as  here  used. 

It  states  that  the  defendant  would  not  agree  to  sell  his 
land  *in  exchange  for  slock,  except  on  condition  that  de-  [  *  287  ] 
iendants  should  guaranty  that  the  stock  in  three  years 
would  be  worth  par,  or  should  be  made  so  by  the  corporation. 
For  this  consideration,  defendants  agree  to  make  it  so,  or,  in  other 
words,  to  pay  the  difference  between  the  cash  value  of  the  stock  on 
that  day  and  its  nominal  value. 

On  this  condition  and  for  this  consideration,  the  plaintiff  agreed 
to  convey  his  land  to  the  railroad  company;  and,  on  the  faith  of 
defendants'  undertaking,  he  has  conveyed  it,  and  accepted,  not 
money,  but  certain  stock,  which  defendants  have  agreed  to  make 
equal  to  money  by  a  certain  day.     The  declaration  avers,  that  at 
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the  time  specified  the  stock  was  wholly  wortliless,  and  of  no  value, 
and  the  railroad  company  utterly  insolvent,  and  unable  to  pay  the 
difference;  and  that  defendants,  having  full  notice  of  these  facts, 
refuse  to  comply  with  their  contract. 

There  is  no  reason  why  this  contract  should  be  treated  as  void 
because  of  an  illegal  or  immoral  consideration.  Its  conditions  re- 
quire no  previous  suit  to  be  instituted  against  any  one  as  principal 
debtor.  The  declaration  contains  every  necessary  averment;  a 
valid  contract,  a  large  consideration  paid,  and  a  breach  of  the  con- 
tract by  defendants ;  all  set  forth  in  proper  and  technical  language. 

The  plaintiff  is  therefore  entitled  to  judgment  on  the  demurrer, 
unless  the  court  below,  in  their  discretion,  shall  permit  the  defend- 
ants, on  payment  of  costs,  to  withdraw  their  demurrer,  and  plead 
some  good  defense  in  bar. 

The  judgment  of  the  court  below  is  reversed,  and  record  remitted 
for  further  proceedings. 


Bbnjamin  Ford,  Plaintiff  in  Error,  t;.  John  S.  Williaus  and 

MAN  Williams. 

21  H.  287. 

Aqehct — Pabol  Evidence  in  Wbittek  Contracts. 

Where  an  agent,  in  making  a  contract  for  tiia  principal,  takes  the  written  obligatioo 
of  the  other  party  to  himself*  the  principal  can  maintain  a  snit  upon  it  in  his  own 
name,  and  can  prove  by  parol  testimony  that  it  was  made  for  his  benefit  by  bis 
agent,  thongh  this  was  not  disclosed. 

This  is  a  writ  of  error  to  the  circuit  court  for  the  district  of  Mary- 
land.    The  case  is  sufficiently  stated  in  the  opinion. 

Mr.  Brown^  for  plaintiff  in  error. 

Mr.  NdsoUj  for  defendant. 

[  *  289  ]       *  Mr.  Justice  Grier  delivered  the  opinion  of  the  court. 
The  siDgle  question  presented  for  our  decision  in  this 
case  is,  whether  the  principal  can  maintain  an  action  on  a  written 
contract  made  by  his  agent  in  his  own  name,  without  disclosing 
the  name  of  the  principal. 

It  is  not  necessary  to  the  validity  of  a  contract,  under  the  statute 
of  frauds,  that  the  writing  disclose  the  principal.  In  the  brief 
memoranda  of  these  contracts  usually  made  by  brokers  and  factors, 
it  is  seldom  done.     If  a  party  is  informed  that  the  person  with 
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whom  he  is  dealing  is  merely  the  agent  for  another,  and  prefers  to 
deal  with  the  agent  personally  on  his  own  credit,  he  will  not  be 
allowed  afterwards  to  charge  the  principal ;  but  when  lie  deals 
witli  the  agent,  without  any  disclosure  of  the  fact  of  his  agency,  ho 
may  elect  to  treat  the  after-discovered  principal  as  the  person  with 
whom  ho  contracted. 

The  contract  of  the  agent  is  the  contract  of  the  principal,  and  he 
may  sue  or  bo  sued  thereon,  though  not  named  therein  ;  and  not- 
wiilistanding  the  rule  of  law  that  an  agreement  reduced  to  writing 
may  not  be  contradicted  or  varied  by  parol,  it  is  well  settled  that 
the  principal  may  show  that  the  agent  who  made  the  contract  in 
his  own  name  was  acting  for  him.  This  i)roof  does  not  contradict 
the  writing  ;  it  only  explains  the  transaction.  But  the  agent,  who 
binds  himself,  will  not  be  allowed  to  contradict  the  writing  by  prov- 
ing that  he  was  contracting  only  as  agent,  while  the  same  evidence 
will  he  admitted  to  charge  the  principal.  **Such  evidence  (says 
Baron  ParUe)  does  not  deny  that  the  contract  binds  those  whom  oa 
its  face  it  purports  to  bind  ;  but  shows  that  it  also  binds  another, 
by  reason  that  the  act  of  the  agent  is  the  act  of  tlie  principal." 
(See  Higgins  v.  Senior,  9  Meeson  and  Wilsby,  843.) 

The  array  of  cases  and  treatises  cited  by  the  plaintiff's  counsel 
shows  conclusively  that  this  question  is  settled,  not  only  by  the 
courts  of  England  and  many  of  the  States,  but  by  this 
court  *  (See  New  Jersey  Steam  Navigation  Co.  v.  Mer-  [  *  290  ] 
chants'  Bank,  6  How.  381,  et  cas.  ib.  cit.) 

The  judgment  of  the  court  below  is  therefore  reversed,  and  a 
venire  de  novo  awarded. 


Daniel  H.  Lownsdalb  and  others.  Appellants,  v.  Josiah  L.  Parrish. 

21  H.  290. 

JU&ISDIGTIOH  OF  THE  SuPItEME  CoURT. 

In  a  Bait  to  prevent  an  obstraction  of  a  street  in  Portland.  Oregon,  commenced  beforo 
any  title  could  have  been  acquired  to  lands  under  acts  of  congress,  this  court  can 
have  no  jurisdiction,  because  tbo  title  to  all  the  land  being  in  the  United  States,  the 
matter  in  dispute  cannot  be  of  the  value  of  $2,000. 

This  is  an  appeal  from  the  supreme  court  of  the  territory  of  Ore- 
gon.    The  case  is  sufBciently  stated  in  the  opinion. 

Mr,  Gillet  and  Mr.  Johnson^  for  appellants. 

Mr.  Baxter y  for  appellees. 
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[  *  291  ]  *Mr.  Justice  Catron  delivered  the  opinion  of  the  court. 
Parrish  filed  his  bill  in  equity  against  Lownsdale  and 
others  in  a  district  court  of  Oregon  territory,  praying  for  an  injunc- 
tion to  restrain  the  defendants  from  obstructing  a  narrow 
[  *  292  ]  *  piece  of  land,  claimed  as  Water  street,  lying  in  front  of 
the  complainant's  storehouse,  and  a  square  of  ground 
claimed  as  his,  two  hundred  feet  on  each  side,  laid  off  into  eight 
lots,  as  city  property,  within  the  city  of  Portland,  and  on  one  of 
which  the  storehouse  stands.  The  strip  of  land  lying  in  front  of 
these  lots  extends  to  the  Wallamette  river;  at  that  point,  the  land 
is  several  hundred  feet  wide.  The  complainant  alleges  that  it  was 
dedicated  to  the  public  as  a  street,  to  the  use  of  the  proprietors  of 
the  town,  for  the  purposes  of  commerce;  the  river  there  being 
within  the  flow  of  tide,  navigable  for  ships,  and  requiring  a  wide 
front  space  to  accommodate  loading  and  discharge  of  cargoes. 
'  The  district  court  found  that  Water  street,  in  the  city  of  Port- 
land, was  bounded  by  the  river,  opposite  the  lots  of  the  complain- 
ant: and  that  the  defendants  at  the  commencement  of  the  suit  were 
about  to  obstruct  the  same,  to  the  special  injury  of  the  plaintiff,  as 
stated  in  the  bill;  and  thereupon  an  injunction  was  granted,  as 
prayed  for.  This  decree  was  affirmed  in  the  supreme  court  of 
Oregon,  where  the  respondents  carried  the  cause  by  appeal,  and 
from  that  decree  they  have  appealed  to  this  court,  and  we  are  called 
fin  to  revise  the  proceedings  below. 

The  first  question  presented  is,  whether  this  court  hasjurisdic^ 
tion  and  power  to  re-examine  the  controversy. 

By  the  act  of  congress  organizing  the  inhabitants  of  Oregon  ter- 
ritory into  a  government,  it  is  provided  (sec.  9)  that  writs  of  error 
and  appeals  from  final  decisions  of  the  supreme  court  of  Oregon 
shall  be  allowed  to  the  supreme  court  of  the  United  States,  where 
the  value  of  the  property,  or  the  amount  in  controversy,  shall 
exceed  two  thousand  dollars,  to  be  ascertained  by  the  oath  of  either 
party,  or  by  a  competent  witness;  and  also  in  cases  ** where  the 
constitution  of  the  United  States,  or  an  act  of  congress,  or  a  treaty 
of  the  United  States,  is  brought  in  question.*' 

The  complainant  assumes  that  he  would  sustain  special  damage 
by  the  obstruction  of  the  43pace  between  his  property  and  the  river, 
but  how  much  damage  does  not  appear  from  the  allegations 
[  *  293  ]  in  the  bill,  or  otherwise ;  and  it  is  difficult  for  us  to  *see 
how  either  party  to  the  suit  could  sustain  damage  to  his 
rights  of  property,  as  the  town  was  laid  off  in  1845,  on  property  of 
the  United  States,  whilst  our  inhabitants  who  had  emigrated  there, 
and  those  of  Great  Britain,  held  joint  possession  of  the  country  in 
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virtue  of  the  treaty  between  the  two  nations  of  October  20th,  1818, 
(art.  13,)  which  was  continued  in  force  by  the  convention  of  August 
6th,  1827. 

In  June  and  July,  1845,  the  people  of  Oregon  territory,  '*for 
mutual  protection,  and  to  secure  i)eace  and  prosperity  among  them- 
selves," elected  delegates,  who  met  in  convention,  and  adopted 
laws  and  regulations  for  their  government,  *' until  such  time  (say 
they)  as  the  United  States  of  America  extend  juri8di<;tion  over  us." 
In  this  jdan  of  government,  it  is  provided  that  any  one  wishing  to 
establish  a  claim  to  land  shall  designate  the  extent  of  his  claim  by 
lino-marks,  and  have  it  recorded  in  the  office  of  the  territorial  re- 
corder; the  claim  not  to  exceed  a  mile  square,  or  640  acres.  The 
description  of  claim  under  whicli  the  complaint  and  the  resnondents 
set  up  title  is  founded  on  this  regulation.  iBy  the  treaty  of  15th 
June,  1846,  the  line  dividing  our  possessions  and  those  of  Great 
Britain  west  of  the  Eocky  mountains  was  concluded;  and  on  the 
14th  of  August,  1848,  Congress  passed  an  act  to  establish  the  terri- 
torial government  of  Oregon,  in  which  the  laws  then  existing  under 
the  provisional  government  (established  by  the  people)  are  con- 
tinued, and  declared  to  be  operative  until  altered.  **But  (says  the 
act,  sec.  14)  all  laws  heretofore  passed  in  said  territory,  making 
grants  of  land,  or  otherwise  affecting  or  encumbering  the  title  to 
lands,  shall  be,  and  are  hereby  declared  to  be,  null  and  void." 
Congress  passed  no  law  in  anywise  affecting  title  to  lands  in  Ore- 
gon territory  till  September  27,  1850;  and  the  bill  in  this  case  was 
filed  July  29,  1850,  so  that,  when  the  litigation  commenced,  neither 
party  to  tlie  suit  had  any  title  to  or  interest  in  the  land  whatever; 
and  therefore  the  respondents  and  appellees  could  not  sustain  in- 
jury by  being  enjoined  not  to  erect  buildings  on  lands  belonging  to 
the  government  in  which  they  had  no  interest.  It  is  proper  to 
remark  here,  that  we  have  nothing  to  do  with,  nor  can  we 
notice,  rights  acquired  to  this  *  property  by  acts  of  con-  [*294] 
gress  passed  subsequently  to  the  origin  of  this  controversy. 

Neither  the  constitution  of  the  United  States,  nor  an  act  of  con- 
gress^ or  a  treaty,  was  '^brought  in  question"  in  the  lower  court; 
neither  side  could  have  legitimately  raised  such  a  question,  and 
called  for  its  decision;  and  to  give  this  court  jurisdiction  of  the 
case,  in  this  instance,  the  question  must  have  been  raised  and  de- 
cided in  the  lower  courts,  and  it  must  so  appear  on  the  record.  (16 
Peters,  281.) 

Being  of  opinion  that  there  is  no  jurisdiction  in  this  court  to 
examine  and  revise  the  decree  of  the  supreme  court  of  Oregon,  we 
order  the  appeal  to  be  dismissed. 
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DicKERSON  B.  Morehouse,  PlaintiflF  in  Error,  v.  William  A.  Phelps. 

21  II.  294. 
Pre-emption  to  Galena  Lots — Effect  of  Patent. 

1.  By  the  act  of  congress  of  February  24,  1829,  concern iug  the  town  of  Oalena.  those 
claiming  as  pre-emptors  or  settlers  gained  no  vested  right  until  they  proved  their 
claim  and  paid  t!)6  purchase  money. 

2  Under  the  act  of  1 836,  which  appointed  commissioners  to  take  proof  of  claims,  where 
paten t.s  issued  to  the  legal  representatives  of  a  claimant,  these  were  the  parti<»s  who 
presented  the  claim,  procured  the  certificate  of  the  commissioners,  paid  the  purchase 
money,  and  received  the  patent. 

3.  It  did  nor.  inure  to  the  benefit  of  a  party  who  had  purchased  of  the  settler  many 
years  before,  but  took  no  interest  in  the  matter,  and  asserted  no  claim  until  after  the 
patent  had  issued. 

4.  The  case  differed  in  this,  respect  from  confirmations  of  Spanish  grants,  because,  in 
those  cases,  vested  private  rights  were  recognized  by  congress,  while  here  the  United 
States,  being  absolute  owner,  disponed  of  the  title  as  congress  should  direct. 

Writ  of  error  to  the  supreme  court  of  Illinois.  The  question  at 
issue  was,  what  class  of  persons  is  meant  by  the  phrase  legal  rep- 
resentatives in  a  patent  for  Galena  lots  issued  under  the  acts  of 
1829  and  1836?     (4  Stats,  at  Large,  334 ;  5  Stats,  at  Large,  79.) 

The  remainder  of  the  case  is  stated  in  the  opinion. 

Mr.  Washburne  and  Mr,  Reverdy  Johnson^  for  appellants. 

Mr.  Blair y  for  appellee. 

[  *  302  ]  *  Mr.  Justice  Catron  delivered  the  opinion  of  the  court. 
Phelps  recovered  of  Morehouse  the  undivided  moiety  of 
lots  Nos.  8  and  9  in  the  town  of  Galena,  in  a  State  circuit  court  in 
Illinois,  which  judgment  was  affirmed  in  the  supreme  court  of  that 
State;  and  from  this  decision  the  cause  is  brought  here  on  writ  of 
error.  We  are  now  called  on  to  re-examine  the  controversy  to  the 
extent  that  acts  of  congress,  and  the  proceedings  of  officers  acting 
under  the  authority  of  the  United  States,  are  drawn  in  question. 

Phelps  claims,  through  a  paper  addressed  to  the  agent  of  the 
United  States  superintending  the  lead  mines  at  Fever  river ;  and 
this  paper  his  counsel  assumes  to  be  a  deed  that  conveys  lands.  It 
bears  date  November  8,  1829,  and  is  from  Guyard  to  Phelps,  for  a 
moiety  of  the  lots  in  dispute. 

The  courts  of  Illinois  held  it  to  be  an  effective  conveyance  of 
title,  and  that,  by  force  thereof,  Phelps  became  ^Hhe  legal  repre- 
sentative** of  Guyard,  within  the  intent  and  true  construction  of 
the  patents  made  to  the  representatives  of  Guyard  and  Morehouse. 

The  act  of  1836  required  that  commissioners  should  hear  and 
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determine  all  claims  to  lots  of  which  a  preference  of  entry  was 
sought,  according  to  the  act  of  1829 ;  they  had  power  conferred  on 
them  to  administer  oaths  and  take  evidence,  and  were  directed  to 
reduce  it  to  writing,  in  support  of  claims  to  pre-emptions  presented 
for  consideration;  and,  when  all  the  testimony  was  heard  and  con- 
sidered, they  were  to  file  with  the  register  and  receiver  the  whole 
testimony  in  the  case,  (that  is,  in  all  instances,)  together  with  a 
certificate  in  favor  of  each  person  having  the  right  of  pre  emption  ; 
and  on  payment  being  made  to  the  receiver  by  the  person  ascer- 
tained to  be  entitled,  the  register  was  ordered  to  issue  a  certificate 
of  purchase  to  him  to  whom  the  right  of  pre-emption  had  been  ad- 
judged ;  and  the  remaining  lots  were  to  be  exposed  to  public  sale. 

It  was  the  political  power  that  was  dealing  with  this  property. 
Congress  could  award  it  either  for  a  consideration,  or  confer  it  on 
any  one  that  they  desired  should  have  it.  The  awards  were  made 
through  a  tribunal  exercising  the  political  power,  and 
whose  adjudications  were  conclusive  of  the  right  *  to  pur-  [  *  303  ] 
chase*,,  nor  had  the  courts  of  justice  any  jurisdiction  to 
interfere. 

Phelps  did  not  come  forward  and  prefer  a  claim  to  have  a  pre- 
emption allowed,  and  if  Morehouse  had  not  acquired  this  right,  the 
land  would  have  been  sold  at  auction ;  Phelps  would  have  then 
stood  in  the  situation  of  all  others  claiming  preferences  of  entry 
throughout  the  public  domain,  who  fail  to  prove  up  their  claims 
before  the  register  and  receiver,  and  permit  the  land  to  be  sold  at 
the  public  sales.  He  abandoned  his  preference,  and  allowed  it  to 
hQ  forfeited — even  conceding  its  original  validity. 

2.  If  Phelps  has  a  legal  title,  he  took  it  by  the  terms  of  the  pat- 
ents. The  patent  for  No.  9  recites,  that  the  legal  representatives 
of  Robert  P.  Guyard  and  Dickerson  B.  Morehouse  had  deposited 
in  the  general  land  office  the  register's  certificate  at  the  land  office 
at  Galena;  that  full  payment  had  been  made,  by  said  legal  repre- 
sentatives above  named,  for  lot  No.  9,  (the  boundary  of  whioh  is 
described,)  and  which  lot  had  been  purchased  by  said  representa- 
tives of  Guyard  and  Morehouse ;  and,  in  consideration  of  the  prem- 
ises, the  United  States  have  given  and  granted,  and  do  give  and 
grant,  *^unto  the  said  representatives  of  Guyard  and  Morehouse, 
and  to  their  heirs,  the  said  lot  above  described ;  to  have  and  to 
hold,  unto  the  said  representatives,  and  their  heirs  and  assigns,  for- 
ever, as  tenants  in  common."  The  patent  for  lot  No.  8  is  in  the 
same  terms. 

For  the  purpose  of  explaining  who  the  grantees  are,  and  that 
they  were  the  purchasers,  extrinsic  proof  was  'introduced  in  the 
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State  circuit  court,  to  the  end  of  establishing  the  fact  that  More- 
house, as  administrator  of  Guyard,  and  on  his  own  behalf,  proved 
the  joint  occupancy  of  lots  8  and  9  before  the  commissioners  ap- 
])ointed  to  grant  certificates  of  pre-emption  under  the  act  of  1836; 
that  Morehouse  obtained  certificates  of  pre-emption,  filed  them 
with  the  register,  paid  the  purchase-money  to  the  receiver  of  the 
land  office  at  Galena,  took  out  his  patent  certificates,  presented 
them  at  the  general  land  oflBce,  ^nd  received  tlie  patents.  The 
deed  to  Phelps  was  produced  and  recorded  at  Galena,  June  18, 
1847.  Morehouse  obtained  his  pre-emption  certificates 
[  *  304  ]  for  lots  Nos.  8  and  9,  paid  his  money  *  for  them,  and  got 
his  patent  certificate  February  20,  1838,  and  on  the  1st 
day  of  January,  1846,  the  patents  issued. 

We  feel  confident,  from  the  tace  of  the  patents,  that  they  were 
made  lor  the  benefit  of  those  who  obtained  the  certificate  of  pre- 
emption, and  paid  for  the  land.  Such,  in  our  judgment,  is  the 
fair  construction  of  the  patents,  and  of  the  second  section  of  the  act 
of  1836,  on  which  they  are  founded.  The  patents,  throughout, 
refer  to  those  who  bring  the  claim  before  the  board,  obtain  the 
right  of  entrj^  pay  the  purchase-money,  and  enter  the  land. 

It  was  the  duty  of  Morehouse,  as  administrator  of  Guyard,  to 
make  payment  for  the  moiety  of  the  lots  Nos.  8  and  9,  on  behalf  of 
the  estate  of  Guyard,  out  of  the  personal  property  in  the  adminis- 
trator's hands.  (Revised  Statutes  of  Illinois,  title  Wills,  sec.  107; 
adopted  in  1836.) 

And  by  the  98th  and  99th  sections  of  said  title,  the  administra- 
tor was  empowered  to  convert  the  lands  into  personal  assets  for  the 
payment  of  debts;  the  personal  estate  having  proved  insufficient. 

The  capacity  of  Morehouse  to  cause  the  entry  to  be  made,  de- 
pends on  State  laws,  with  which  we  have  no  power  to  deal  in  the 
present  writ  of  error,  further  than  to  ascertain  from  them  that 
Morehouse  was,  in  his  capacity  of  administrator,  *'  the  legal  repre- 
sentative" of  Guyard;  and  such  we  think  he  was,  and  that  the 
patents  are  technically  accurate. 

As  Phelps  was  plaintiff  in  the  ejectment  suit,  and  Morehouse  in 
possession,  it  was  imposed  on  Phelps  to  show  a  valid  legal  title 
to  authorize  a  recovery  of  the  land  by  him ;  and  having  no  such 
title,  Morehouse's  possession  was  sufiicient  for  his  protection. 

The  decisions  referred  to  on  behalf  of  the  defendant  in  error, 
where  Spanish  claims  had  been  confirmed,  and  where  the  United 
States  gave  an  additional  sanction  to  an  incipient  title  existing 
when  we  acquired  Louisiana,  do  not  apply.  In  those  cases,  titles 
which  were  undoubtedly  private  property,  that  could  be  alienated, 
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and  which  descended,  were  examined,  and  their  validity  ascer- 
tained; and  when  found  meritorious,  ordered  to  be  de- 
fined by  survey ;  and  a  United  States  patent  was  *  in  most  [  *  303  ] 
cases  ordered  to  be  issued.  But  this  did  not  defeat  out- 
standing interests  in  the  land  for  which  the  patent  issued;  as  was 
hehl  in  the  cases  of  Stoddart  v.  Chambers,  Bussell  v.  Penrose,  and 
Laudes  v.  Brant.  The  patent  covered  the  whole  title;  at  least 
irom  the  time  it  was  asserted  before  a  board  of  commissioners 
appointed  by  congress  to  investigate  the  claim;  and  the  patent 
inured  to  the  protection  of  alienees  and  heirs.  The  United  States 
government  was  bound  to  protect  existing  interests  in  the  lands 
acquired  by  the  United  States  from  France,  by  the  treaty  of  1803. 

Here,  however,  a  very  difierent  claim  to  the  lands  in  the  town 
of  Galena  is  set  up.  The  government  was  the  absolute  owner; 
congress  might  have  repealed  the  acts  of  1829  and  1836,  at  any 
time  before  actual  purchases  were  made  by  those  claiming  a  prefer- 
ence to  enter,  and  the. lands  have  been  sold  at  auction.  Up  to  the 
date  of  the  entry  and  purchase,  the  title  was  in  the  United  States; 
behind  which  date  the  courts  of  justice  can  uphold  no  deed  of  con- 
veyance of  the  public  lands,  unless  congress  has  authorized  assign- 
ments of  occupant  claims  to  be  made  ;  and  as  the  acts  of  1829  and 
1836  awarded  the  preference  of  entry  to  the  claimant  who  applied, 
and  obtained,  the  favorable  decision  of  the  board  of  commissioners, 
no  inquiry  can  be  made  into  the  dealings  between  Phelps  and 
Guyard. 

It  is  ordered  that  the  judgment  of  the  supreme  court  of  Illinois 
be  reversed,  and  that  the  cause  be  remanded,  to  be  proceeded  in 
according  to  this' opinion. 


Jacob  B.  Brown  and  others,  Plaintiffs  in  Error,  v.  Bbxjabun  Huoer. 

21  H.  306. 
Lahd  Titles — Patktts  ahd  Survey — Court  and  Jury. 

1 .  The  fact  that  a  grant  was  made  to  Robert  Harper,  as  a  location  and  survey,  made 
in  the  name  of  James  Nickols,  does  not  affect  the  validity  of  the  patent. 

2.  In  ascertaining  the  boundary  lines  of  a  patent  or  grant,  where  natural  objects  are 
given  which  conflict  with  the  courses  and  distances  given,  the  uniform  rule  is  that 
the  former  must  prevail. 

3.  In  such  case,  the  construction  of  the  instrument  is  matter  of  law  for  the  court,  and  is 
not  to  be  submitted  on  ail  the  evidence  as  a  fact  to  be  found  by  the  jury. 

4.  Where  a  river  or  rivers  is  given  as  one  of  the  boundaries,  the  grant  extends  to  the 
river  and  follows  its  course. 
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This  was  a  writ  of  error  to  the  circuit  court  for  the  western  dis- 
trict of  Virginia.     The  facts  are  stated  in  the  opinion. 

Mr,  Davis  and  Mr.  Johnson,  for  plaintiffs  in  error. 

Mr.  Black,  (attorney  general,)  Mr.  Mason,  and  Mr.  EuB,  for 
defendant. 

[  *  308  ]  *  Mr.  Justice  Daniel  delivered  the  opinion  of  the  court. 
This  was  an  action  of  ejectment  instituted  by  the  plain- 
tiffs in  error  againwt  the  defendant,  in  the  circuit  court  of  the  county 
of  Jefferson,  in  the  State  of  Virginia. 

The  locus  in  quo  being  held  and  occupied  by  the  defendant  as  an 
officer  of  the  United  States,  and  in  virtue  of  their  right  and  author- 
ity, the  suit  was,  under  the  act  of  congress  of  1789,  removed,  upon 
petition,  to  the  circuit  court  of  the  United  States  for  the  western 
district  of  Virginia,  within  which  district  the  property  in  dispute 
is  situated.  The  claim  of  the  plaintiffs  is  founded  on  a  patent  from 
the  lieutenant  governor  of  Virginia,  granted  to  Jacob  Brown  and 
Jacob  Nisswaner,  dated  July  29,  1851,  and  granted  in  virtue  of  a 
land  office  treasury  warrant  for  the  location  of  waste  and  unap- 
propriated lands.  This  patent,  according  to  the  various 
[  *  309  ]  courses  and  *  distances  therein  set  forth,  purports  to  grant 
the  quantity  of  thirty-nine  acres  and  two  roods.  Beck- 
ham, Unseld,  and  Moler,  three  of  the  plaintiffs,  derived  their  title 
directly  I'rom  the  patentees  above  named,  as  was  shown  by  convey- 
ances from  the  latter,  which  were  read  in  evidence.  The  plaintiffs 
also  introduced  a  survey  plot  and  report,  made  by  A.  Trotter,  sur- 
veyor, in  pursuance  of  an  order  of  court  in  this  cause ;  and  relied 
upon  the  same,  with  other  evidence,  to  show  that  the  land  granted 
by  the  patent  of  1851  was  correctly  laid  down  and  described  in  the 
survey,  and  that  the  defendant  was  in  the  possession  of  the  land 
claimed  at  the  commencement  of  the  plaintiff's  action. 

The  defendant,  holding  the  premises  as  the  agent  and  under  the 
authority  of  the  United  States,  defended  the  right  to  the  possession, 
as  held  by  him,  upon  the  following  proofs,  being  certified  copies 
from  the  records  of  the  land  office  of  the  State  of  Virginia,  by  S.  A. 
Parker,  the  register  of  that  office.  1st.  An  entry  in  the  office  of 
the  lord  proprietor  of  the  northern  neck  of  the  State  of  Virginia, 
(within  which  portion  of  the  State  the  land  in  contest  is  situated,) 
in  the  following  words,  viz:  '^  1750,  April  4.  Surveyed.  James 
Nickels,  of  Frederick  county,  Virginia,  entered  about  two  hundred 
acres  of  waste  and  ungranted  land  at  the  mouth  of  the  Shenandoah 
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river/'     And  an  order  from  Lord  Fairfax  to  Guy  Broadwater,  in 
the  words  and  figures  following,  viz : 

**  jTo  Mr,  Guy  Broadwater: 

"  Whereas  James  Nickols  hath  informed  that  there  are  about  two 
hundred  acres  of  waste  and  ungranted  land  where  he  now  lives, 
and  desiring  a  warrant  to  survey  ye  same,  in  order  to  obtain  a 
deed,  being  ready  to  pay  ye  composition  and  oflSce  charges :  These 
are  therefore  to  empower  you,  ye  said  — ^,  to  survey  ye  said  waste 
land,  provided  this  be  ye  first  warrant  that  hath  issued  for  ye  land ; 
and  you  are  to  make  a  just  and  accurate  survey  thereof,  describing 
the  course  and  distance  per  pole ;  also  ye  cuttings  and  boundings 
of  the  several  persons'  lands  adjoining  ;  and  where  you  cannot  join 
to  any  known  lines,  you  are  to  make  ye  breadth  of  ye  tract 
to  bear  at  least  *  ye  proportion  of  one- third  of  ye  length,  [  *  310  ] 
as  ye  law  of  Virginia  directs ;  you  are  also  to  insert  ye 
name  of  ye  pilote  and  chain  carreers  made  use  of  and  employed ; 
a  plat  of  which  said  survey,  with  this  warrant,  you  are  to  give  into 

this  office  any  time  before day  of ,  next  ensuing.     Given 

under  my  hand  and  seal  of  ye  proprietor's  office,  this day  of 

,  in  ye  twenty year  of  his  majesty  King  George  ye  second 

reign.  Fairfax." 

2d.  And  a  plat  and  certificate  of  survey  by  said  Broadwater,  in 
the  words  and  figures  following,  viz : 

*'  By  virtue  of  a  warrant  from  ye  proprietor's  office,  dated  the 
4th  of  April,  1750,  granted  to  James  Nickols  one  certain  parcel  or 
tract  of  land  situated  and  lying  in  Frederick  county:  Beginning  at 
A,  a  sickvLxnove  standing  upon  ye  edge  of  Shenandoah,  extending 
down  ye  said  river  S.  55  E.  44  poles  to  B ;  thence  N.  66  E.  72  poles 
to  C,  a  sickamore  standing  upon  ye  pitch  of  ye  point  of  Shenandoah ; 
thence  up  Potomac  N.  48  W.  200  poles  to  D,  a  chestnu^^  tree  stand- 
ing near  Potomac  river,  side  opposi^f  to  a  small  isZeand  ;  thence 
west  105  poles  to  E,  a  white  oak ;  thence  S.  140  poles  to  F,  a  red 
oak  ;  theuce  east  150  poles  to  ye  beginning,  containing  125  acres, 
surveyed  by  me.  Guy  Broadwater. 

"  Joseph  Cantnell,  )  ^^^  carriers." 

"  Joseph  Nickols,     ) 

Endorsed  :  ''  Deed  issued  25th  April,  1751." 

An  official  certificate  from  S.  H.  Parker,  register  of  the  Virginia 
land  office,  dated  Richmond,  June  27th,  1854,  in  the  following 
words : 

'^I,  S.  H.  Parker,  register  of  the  land  office  of  Virginia^  do 
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hereby  certify,  that  it  does  not  appear  that  any  grant  has  been 
issued  on  the  survey  made  by  James  Nickols  for  125  acres  of  land 
in  Frederick  county  to  any  person  except  Robert  Harper,  to  whom 
a  grant  issued  on  the  25th  day  of  April,  1751,  which  date  agrees 
with  the  date  on  Nickols'  survey.  And  I  further  certify  that  I 
can  find  no  survey  of  Robert  Harper  for  125  acres  on  file  in  this 
office." 

[*311]       *3d.  A  grant  from  the  lord  proprietor  of  the  northern 
neck,  in  the  following  words: 

''The  Right  Honorable  Thomas  Lord  Fairfax,  baron  of  Cameron, 

in  that  part  of  Great  Britain  called  Scotland^  proprietor  of  the 

northern  neck  of  Virginia: 
'*  To  all  to  whom  this  present  writing  shall  come,  sends  greeting: 

"  Know  yo,  that  for  good  causes,  for  and  in  consideration  of  the 
composition  to  me  paid,  and  for  the  annual  rent  hereafter  received, 
I  have  given,  granted,  and  confirmed,  and  by  these  presents,  for 
me,  my  heirs  and  assigns,  do  give,  grant,  and  confirm  unto  Robert 
Harper,  of  the  county  of  Frederick,  a  certain  tract  of  waste  and 
ungranted  lands  in  the  said  county,  at  the  mouth  of  Shanandoah 
river,  and  is  bounded  as  by  a  survey  thereof  made  by  Guy  Broad- 
water, as  followeth:  Beginning  at  a  sycamore  standing  on  the  edge 
of  Shanandoah  river,  and  extending  thence  down  the  said  river  N. 
48°  W.,  200  N.  06  E.,  seventy-two  poles  to  a  sycamore  standing  at 
the  point,  and  thence  up  Potomack  river  N.  48°  W.,  two-hundred 
poles  to  a  chestnut  tree  standing  near  Potomack,  opposite  to  a  small 
island ;  thence  W.  one  hundred  and  five  poles  to  a  white  oak ;  thence 
south  one  hundred  and  forty  poles  to  a  red  oak;  thence  east  one 
hundred  and  fifty  poles  to  the  beginning,  containing  one  hundred 
and  twenty-five  acres,  together  with  all  rights,  members,  and  ap- 
purtenances thereunto  belonging,  royal  mines  excepted,  and  a  full 
third  ])art  of  all  lead,  copper,  tin,  coals,  iron  mines,  and  iron  ore, 
that  shall  be  found  thereon: 

'^  To  have  and  to  hold  the  said  one  hundred  and  twenty-five  acres 
of  land,  together  with  all  rights,  profits,  and  benefits  to  the  same  be- 
longing, of  in  anywise  appertaining,  except  before  excepted  to  him, 
the  said  Robert  Harper,  his  heirs  and  assigns,  forever. 

**  Given  at  my  office  in  the  county  of  Fairfax,  within  my  said 
proprietary,  under  my  hand  and  seal,  dated  this  25th  day  of  April, 
in  the  24th  year  of  our  sovereign  lord,  George  the  Second  by  the 
Grace  of  God,  of  Great  Britain^  France,  and  Ireland,  king,  defender 
of  the  faith,  &c.,  A.  D.  1761. 

(Signed)  "Fairfax." 
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*  4th.  The  defendant  offered  in  evidence  the  last  will  of  [  *  312  ] 
Robert  Harper,  deceased,  the  grantee  of  the  lord  proprie- 
tor, with  proof  of  the  probata  and  recording  of  that  last  will  in  the 
court  of  Berkeley  county,  on  the  13th  of  October,  1782.  By  the  first 
clause  of  the  will  disposing  of  his  property,  the  testator  devised  to  his 
nephew,  Robert  Griffith,  "one  moiety  or  half  of  his  ferry  survey, 
to  form  a  straight  direct  line  to  run  along  the  two  fences  on  the  east 
side,  or  that  side  next  to  the  ferry,  the  one  fence  lying  on  the  north, 
and  the  other  on  the  south  side  of  the  road  leading  from  the  ferry  to 
Winchester ;  the  sides  of  the  above-mentioned  fences  to  be  a  director, 
or  to  show  where  each  end  of  the  division  line  shall  terminate.  The 
end  of  the  line  leading  to  the  Potomac  to. terminate  as  soon  as  it 
strikes  that  river  ;  the  end  leading  to  Shenandoah  to  keep  a  straight 
line  till  it  likewise  strikes  said  river,  and  to  contain  and  include  the 
island  opposite  where  the  said  line  strikes  ;  then  to  run  in  my  (said 
Harper's)  line,  adjoining  Sample's  line,  to  continue  with  said  line 
and  to  include  ninety  acres  of  a  new  survey  ;  thence  to  continue  its 
course  till  where  the  dividing  line  shall  strike  the  Potomac  river, 
including  therewith  the  saw-mill  and  grist-mill  of  the  testator. ' '  By 
the  survey  and  report  of  Trotter,  this  line,  denominated  Sample's 
line,  is  one  of  the  courses  delineated  upon  the  survey  as  a  boundary 
to  a  tract  of  land  conveyed  by  one  Gershom  Keys  to  John  Sample, 
on  the  9th  of  June,  1763,  and  this  line  is  its  southern  termination, 
runs  to  the  margin  of  the  Shenandoah  river,  and  near  to  Harper's 
house,  as  delineated  on  the  plat,  and  to  the  grist  and  saw  mill 
situated  upon  that  river. 

By  the  next  disposition  in  his  will,  the  testator  devised  to  his 
niece,  Sarah  Harper,  his  ferry  and  ferry-house  on  Potomac  river, 
and  all  the  remainder  of  his  ferry  survey,  not  before  devised  to  Rob- 
ert Griffith,  and  all  his  estate  in  and  right  and  title  to  the  Maryland 
shore  of  the  said  ferry,  and  to  ten  acres  of  land  upon  what  is  called 
the  Big  Island  in  the  Potomac  river  adjoining  the  ferry  aforesaid. 

The  defendant  also  gave  in  evidence  the  plat  and  report  of  sur- 
vey made  as  aforesaid  in  this  case  by  Trotter,  and  evidence  tending 
to  prove  that  the  beginning  corner  of  Harper's  patent 
*  was  actually  on  the  bank  of  the  Shenandoah  river,  as  at  [*  313  ] 
A  on  the  map ;  and  that  the  third  corner  of  said  patent 
was  at  or  near  the  junction  of  the  Shenandoah  and  Potomac  rivers; 
and  that  the  next  corner  of  the  patent,  at  the  distance  of  two  hun- 
dred poles  up  the  Potomac  river,  was  near  the  bank  of  said  river 
at  the  point  G  or  18  on  the  plat;  and  that  the  general  course  of 
the  said  two  rivers  was  as  laid  down  in  the  said  plat  in  relation  to 
the  four  said  first  lines  of  Harper's  patent.    Upon  a  comparison  of 
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the  survey  made  by  Broadwater  by  order  of  the  lord  proprietor 
with  the  copy  of  the  patent  from  the  land  oiSce,  there  will  be  per- 
ceived this  disagreement  between  these  two  documents  with  regard 
to  the  first  call  in  the  location  of  the  land.  In  the  survey  as  well 
as  in  the  patent,  the  beginning  is  stated  to  be  at  a  sycamore  tree 
standing  on  the  edge  of  Shenandoah  rivers  and  extending  thence 
down  the  river  to  a  sycamore  standing,  says  the  patent,  at  the  point, 
and  according  to  the  survey,  at  the  pitch  of  the  point  of  Shenan- 
doah, thence  up  the  Potomac,  &c.  But  whilst  the  first  course  in 
the  survey  in  approaching  the  point  or  the  junction  of  the  two 
rivers  is  S.  E.,  the  same  course  is  represented  in  the  grant  as  run- 
ning N.  W.  This  is  a  manifest  error  on  the  face  of  the  grant,  as 
the  geographical  knowledge  of  every  one  compels  him  to  know, 
that  the  rivers  Potomac  and  Shenandoah  in  approaching  each 
other  run  in  a  south  and  east  direction;  and  therefore,  if  this 
course  in  the  grant  ran  northwest  from  the  point  of  beginning,  it 
would  diverge  more  and  more  at  every  step  from  the  Potomac,  and 
could  never  reach  the  latter  river.  To  correct  this  manifest  error, 
if  indeed  proof  could  be  necessary  in  aid  of  the  geography  of  the 
country,  or  of  the  sensible  meaning  of  the  patent  itself,  the  defend- 
ant offered  evidence  to  show  that  the  original  parchment  patent 
had  been  lost;  and  further  proof  to  show  that  this  original  parch- 
ment patent  was  in  the  years  1825  and  1827  in  possession  of  Mrs. 
Catharine  Wager,  widow  of  John  Wager,  jun.,  deceased,  who  was 
son  of  John  Wager,  sen.,  who  was  the  husband  of  Sarah  Harper, 
the  devisee  of  Robert  Harper,  the  original  patentee.  He  further 
offered  proof  that  the  courses  and  distances  had  been  copied  from 

said  original  in  the  years  1825  and  1827,  respectively,  by 
[  *  314  ]  the  deputy  surveyor  *of  Jefferson  county,  where  the  lands 

lie,  for  the  purpose  of  survey,  and  were  used  by  him  in  a 
survey  of  the  tract  patented  as  aforesaid  to  Robert  Harper,  between 
the  Wagers,  who  claimed  under  the  said  Robert  Harper,  and  the 
United  States ;  and  offered  further  proof  that  the  said  courses  and 
distances  had  in  1816  or  1818  been  copied  from  the  same  original 
patent  by  John  Peacher,  a  witness  in  this  cause,  then  the  owner  of 
land  binding  on  the  lines  of  Harper's  patent,  a  copy  of  which 
courses  and  distances  is  as  follows,  viz:  '' Beginning  at  a  sycamore 
standing  on  the  edge  of  the  Shenandoah  river,  and  extending 
thence  down  the  said  river  S.  55  E.  44  poles,  N.  66  E.  72  poles  to 
a  sycamore  standing  on  the  point;  and  thence  up  Potomac  river 
N.  48  W.  200  poles  to  a  chestnut  tree  standing  near  the  Potomac, 
opposite  a  small  island ;  thence  W.  105  poles  to  a  white  oak,  S. 
140  poles  to  a  red  oak;  thence  E.  150  poles  to  the  beginning." 
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The  defendant  then  deduced  title  through  conveyances  from  the 
devisees  of  Robert  Harper  to  George  Washington,  President  of  the 
United  States^  and  his  successors,  on  behalf  of  the  United  States. 
One  of  these  conveyances,  bearing  date  on  the  15th  of  June,  1796, 
from  John  Wager  the  elder,  the  husband,  and  John  Wager,  Mar- 
garet Wager,  and  Mary  Wager,  children  of  Sarah  Harper,  de- 
scribing the  land  conveyed  as  ^*all  that  piece  of  land  situated  in 
the  county  of  Berkeley  commonly  known  as  the  Harper's  Ferry 
land,  which  was  devised  by  the  will  of  Robert  Harper,  bearing 
date  on  or  about  the  26th  day  of  September,  1782,  to  his  niece, 
Sarah  Harper,  and  is  bounded  by  the  river  Potomac  on  the  outside, 
by  the  river  Shenandoah  on  the  other  side,  and  by  the  line  dividing 
it  from  the  tract  or  parcel  of  land  devised  by  the  said  Robert  Har- 
per to  Robert  Griffith  on  the  other  side.''  And  in  the  conveyance 
from  Robert  Griffith,  the  devisee  of  Harper,  dated  on  the  9th  day 
of  January,  1797,  to  Thomas  Rutherford  and  others,  the  grantors 
of  another  portion  of  this  land  to  George  Washington  for  the 
United  States,  it  is  recited,  ^Hhat  whereas  Robert  Harper,  late  of 
the  county  of  Berkeley,  and  commonwealth  of  Virginia,  was  in 
his  lifetime  seized  in  fee  of  and  in  one  certain  tract  of  land  situ- 
ate, lying  and  being  at  the  confluence  of  the  Potomac 
*and  Shenandoah  rivers,  in  the  county  of  Berkeley,  con-  [*315] 
taining  one  hundred  and  twenty-five  acres,  for  which  he 
obtained  a  deed  from  the  proprietor,  &c.;  and,  being  so  seized,  did 
by  his  last  will  devise  unto  his  nephew,  Robert  Griffith  the  elder, 
one  equal  moiety  or  half  of  the  above  described  one  hundred  and 
twenty- five  acres  of  land,  coraprehending  a  saw-mill  thereon,  and 
an  island  in  the  §henandoah  opposite  thereto."  The  defendant 
further  proved  that  the  United  States  had,  between  the  years  1796 
and  1800,  erected  and  established  on  the  land  in  controversy  the 
necessary  buildings  for  an  armory  and  arsenal  for  the  manufacture 
and  repair  of  arms,  and  had  held  and  occupied  and  used,  for  the 
purposes  aforesaid,  the  land  and  buildings,  from  the  years  above 
mentioned  to  the  present  time.  That  the  defendant  is  an  officer 
in  the  military  service  of  the  United  States,  attached  to  the  ord- 
nance department,  and  as  such  was  in  charge  and  in  possession  of 
the  land  in  controversy,  with  the  buildings  thereon,  and  the 
armory  of  the  United  States  at  Harper's  Ferry,  under  an  order 
from  the  ordnance  department;  and  that  the  lands  aforesaid  had 
been  in  the  like  charge  of  his  predecessors,  under  orders  and  ap- 
pointments from  the  ordnance  office  or  war  department  of  the 
United  States,  from  May,  1829,  to  the  period  when  the  defendant 
took  possession ;  and  that^  prior  to  the  year  1829,  as  far  back  as 
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the  year  1800,  the  said  lands  and  huildings  were  in  like  charge  of 
other  persons  in  the  service  of  the  United  States  at  ^aid  armory. 

Such  being  the  state  of  the  evidence,  the  defendant  moved  the 
court  to  give  the  jury  the  following  instructions,  viz:  ''That  the 
patent  to  Robert  Harper,  having  its  beginning  corner  on  the  Shen- 
andoah river,  and  calling  to  extend  thence  down  the  river,  by 
course  and  distance,  to  the  point  where  it  appears,  from  the  sur- 
vey made  in  this  cause,  the  river  Shenandoah  unites  with  the 
Potomac ;  and  from  that  point  up  the  river  Potomac,  by  course  and 
distance,  to  a  corner  near  the  last  named  river,  opposite  to  a  small 
island.  In  construction  of  law,  the  two  rivers  are  thereby  made  the 
boundaries  of  said  patent,  from  said  beginning  on  the  Shenandoah 
to  the  last  named  corner  on  the  Potomac;  and  if  the  jury 
[  *  316  ]  believe,  from  *the  evidence,  that  the  lands  claimed  by  the 
plaintiffs  lay  along  the  rivers  Shenandoah  and  Potomac, 
within  the  lines  of  the  patent  to  Robert  Harper,  extending  as  afore- 
said to  the  two  rivers,  they  must  find  for  the  defendant — the  patent 
under  which  the  plaintiffs  claims  being  junior  to  that  of  Harper's, 
under  which  the  defendant  claims — unless  the  plaintiffs  should 
establish  a  title  to  the  lands  in  controversy  other  than  through  their 
said  patent." 

On  the  same  state  of  the  evidence,  the  plaintiffs  also  moved  the 
court  to  instruct  the  jury  as  follows:  *'  That  the  question  as  to  how 
the  survey  on  which  this  patent  of  Robert  Harper  was  issued,  was 
actually  run,  is  in  this  case  a  question  of  fact  for  the  jury  ;  and  if 
the  jury  believe  that  the  line  from  the  sycamore,  at  the  point  of  con- 
fluence of  the  Shenandoah  and  Potomac  rivers,  to  the  chestnut 
tree,  was  actually  run  a  straight  line,  then  that  straight  line  is 
the  boundary  of  Robert  Harper's  patent.  But  the  court  gave  the 
instruction  asked  for  by  the  defendant,  and  refused  to  give  the  in- 
struction asked  for  by  the  plaintiffs ;  to  which  opinions  and  action 
of  the  court — giving  the  defendant's  instruction,  and  refusing  the 
plaintiffs'  instruction — the  plaintiffs  by  counsel  except,  and  their 
exceptions  are  here  sealed  by  the  court. 

*  *  John  W  .  Brockenbrough.     [seal.]'  ' 

The  correctness  or  incorrectness  of  the  decision  of  the  circuit 
court,  in  granting  the  prayer  of  the  defendant,  and  in  refusing  that 
presented  by  the  plaintiff,  is  the  subject  of  inquiry  in  this  case. 

A  striking  peculiarity  distinguishing  this  case  is  perceived  in  the 
fact  that  it  discloses  an  effort,  by  means  obtained  at  a  cost  com- 
paratively nominal,  to  disturb  and  to  destroy  a  possession  of  more 
than  half  a  century  in  duration ;  a  possession  connected  with  pub- 
lic interests  of  primary  magnitude ;   a  possession  acquired  in  re- 
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turn  for  a  full  and  fair  equivalent  given,  and  of  a  notoriety  as 
extensive  as  the  limits  of  the  nation. 

Although  the  immunity  created  by  lapse  of  time  may  not  have 
been  directly  interposed  for  its  protection,  yet  such  an  immu- 
nity as  necessarily  disclosed  by  the  evidence  adduced 
on  *both  sides  of  this  controversy,  certainly  does  not  [*317] 
commend  the  pretensions  of  the  plaintiffs  upon  consider- 
ations of  either  justice  or  policy.  But  beyond  such  general  con- 
siderations, though  in  strict  accordance  with  them,  let  us  inquire 
whether,  upon  principles  established  and  mandatory,  and  insepa- 
rable from  the  maintenance  of  social  order  and  quiet,  and  of  private 
right,  this  att^empt  of  the  plaintiffs  should  not  be  repelled. 

The  exceptions  taken  by  the  plaintiffs  in  error  to  the  instructions 
of  the  circuit  court,  and  alleged  as  causes  of  error  here,  are  stated 
as  follows : 

1st.  That  the  court  withdrew  from  the  jury  all  questions  touch- 
ing the  proof  of  the  patent  and  the  particular  boundaries  thereof, 
though  the  defendant's  case  consisted  in  showing  the  boundaries 
in  the  only.copy  of  the  patent  produced  to  be  erroneous,  and  the 
patent  to  have  issued  irregularly,  and  without  a  precedent  survey 
for  the  patentee. 

2d.  That  the  court  withdrew  from  the  jury  the  question  whether 
the  4th  point  of  the  survey  of  the  defendant's  patent,  being  in  fact 
n^ar  and  not  on  the  river,  was,  under  all  the  circumstances  of  the 
survey,  on  or  only  near  the  river ;  or  whether  the  river  or  the  right 
lines  mentioned  in  the  patent  were  the  true  boundary? 

In  examining  this  first  objection,  and  the  foundation  on  which  it 
is  made,  it  appears  that  the  original  entry  for  the  land  in  contro- 
versy was  in  the  name  of  James  Nickels;  that  the  order  of  survey 
from  the  lord  proprietor  to  the  surveyor,  Broadwater,  was  for  a 
survey  upon  that  entry,  and  that  the  survey  made  and  returned  by 
Broadwater  was  upon  that  entry ;  but  it  equally  appears  that  the 
patent  issued  by  the  lord  proprietor  refers  to  and  adopts  the  survey 
of  Broadwater  with  respect  to  its  own  date,  the  date  of  the  warrant 
and  the  quantity  of  the  land  surveyed,  and  grants  the  land  so  sur- 
veyed to  Robert  Harper.  From  the  records  of  the  land  office  of 
Virginia,  comprising  the  records  of  the  proprietary,  it  is  shown 
that  on  the  survey  made  in  the  name  of  James  Nickels  for  125 
acres  of  land  in  Frederick  county,  a  patent  was  granted  by  the 
lord  proprietor  to  Robert  Harper  on  the  25th  day  of  April,  1751, 
which  date  corresponds  with  that  indorsed  upon  Nickols's 
*  survey.  It  is  not  therefore  perceived  upon  what  ground  [  *  318  ] 
the  regularity  of  the  proceedings  anterior  to  the  patent  to 
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Harper,  or  the  authority  to  issue  it,  can  be  assailed.  It  does  not 
appear  that  any  exception  to  either  was  taken  in  the  court  below, 
and  therefore,  if  at  any  time  available,  it  is  not  allowable  here. 

With  regard  to  the  second  part  of  this  objection,  that  which 
olaims  for  the  jury  the  construction  of  the  patent,  we  remark  that 
the  patent  itself  must  be  taken  as  evidence  of  its  meaning ;  that, 
like  other  written  instruments,  it  must  be  interpreted  as  a  whole, 
its  various  provisions  be  taken  as  far  as  practicable  in  connection 
with  each  other,  and  the  legal  deductions  drawn  therefrom  must  be 
conformable  with  the  scope  and  purpose  of  the  entire  document. 
This  construction  and  these  deductions  we  hold  to  be  within  the 
exclusive  province  of  the  court.  The  patent  itself  could  not  be 
altered  by  evidence  aliunde,  but  proof  as  to  the  existence  and  char- 
acter of  the  objects  or  subjects  to  which  it  w^s  applicable  was  regu- 
lar, and  even  necessary  to  give  it  eflTect. 

In  ascertaining  the  boundaries  of  surveys  or  patents,  the  uni- 
versal rule  is  this:  that  wherever  natural  or  permanent  objects  are 
embraced  in  the  calls  of  either,  these  have  absolute  control,  and 
both  course  and  distance  must  yield  to  their  influence. 

Upon  recurrence  to  the  survey  by  Broadwater,  from  the  begin- 
ning at  A,  a  sycamore  standing  on  the  edge  of  Shenandoah,  (a 
point  admitted  by  all  the  parties  to  be  the  beginning  in  Harper's 
Ferry  tract,)  the  survey  calls  for  a  course  extending  dottm  the  said 
river  S.  55  E.  44  poles  to  B;  thence  N.  66  E.  72  poles  to  C,  a  syca- 
more standing  on  the  pitch  of  the  point  of  Shenandoah;  thence  up 
Potomac  N.  48  W.  200  poles  to  D,  a  chestnut  tree  standing  near 
Potomac  river  side,  opposite  a  small  island;  thence  W.  105  poles 
to  E,  a  white  oak ;  thence  S.  140  poles  to  F,  a  red  oak ;  thence  E. 
150  poles  to  the  beginning.     The  patent  from  the  lord  proprietor, 
granting  the  land  to  Harper  at  the  mouth  of  the  Shenandoah  river, 
professes  to  make  the  grant,  and  to  give  the  boundaries  of  the  land 
and  the  quantity  thereof  according  to  the  survey  by  Broadwater, 
and  commences  the  description,  as  taken  from  that  survey,  as  fol- 
lows: Beginning  at  a  sycamore  standing  on  the  edge  of 
[*319]  Shenandoah  river,  *and  extending  thence  dovm  the  said 
river.     At  this  point  in  the  description  are  interposed  the 
letters  and  figures  (N.  48^  W.  200  N.)     It  is  evident  that  these 
letters  and  figures  have  been  interpolated  in  this  place  by  an  error, 
perhaps  in  recording  the  patent.     This  seems  to  follow  from  the 
fact  that  these  letters  and  figures,  as  thus  placed,  have  no  sensible 
meaning.     N.  48^  W.  200  N.,  mean  nothing ;  they  point  to  no  ob- 
ject, and  neither  are  they  connected  with  any  distance.     Immedi- 
ately following  these  letters  and  figures  are  the  several  descriptive 
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calls  of  the  patent,  corresponding  with  the  courses  and  distances 
and  objects  and  contained'  in  the  survey  which  it  had  referred  to 
and  adopted.  The  fact  of  this  interpolation  is  also  shown  by  the 
circumstance  that  farther  on  in  the  description,  both  in  the  survey 
and  patent,  of  the  courses  and  distances  bordering  on  the  Potomac, 
there  is  given,  commencing  at  the  point  or  confluence  of  the  two 
livers,  the  course  of  N.  48°  W.  200  poles  to  a  chestnut  tree  standing 
on  the  Potomac  opposite  a  small  island,  which  part  of  the  description 
was  doubtless  wrested  from  its  proper  position,  and  transferred  to 
another  in  which  it  could  convey  no  intelligible  meaning,  and  from 
which  it  should  be  expunged  as  absurd  and  of  no  effect.  It  is  proper 
here  to  observe  that  neither  in  the  survey  nor  the  patent  for  the 
Harper's  Ferry  tract  is  there  a  course,  or  a  distance,  or  a  station, 
which  is  inconsistent  with  or  in  opposition  to  a  river  boundary ; 
but  on  either  side  of  that  tract  facing  the  river,  a  riparian  or  river 
boundary  is  obviously  intended.  Thus  at  the  Shenandoah,  the 
commencing  point  is  at  a  tree  on  the  edge  of  the  river ;  thence 
down  the  river  to  a  point  of  the  Shenandoah,  (meaning  the  river, 
of  course,  as  there  was  no  other  object  bearing  that  name;)  at  this 
point  is  the  confluence  of  the  two  rivers.  Thence  the  course  is  up 
the  Potomac  N.  200  poles  to  a  chestnut  tree  standing,  in  the  lan- 
guage of  the  survey,  ^^  near  Potomac  river  side/'  and  in  that  of  the 
patent,  ^^ near  Potomac." 

The  question  then  propounded  by  the  prayers  to  the  court  below 
was  a  question  of  law  arising  upon  the  construction  of  the  two 
patents — the  one  from  the  State  of  Virginia  in  1851,  the  other  from 
Lord  Fairfax  in  1750. 

If,  as  is  contended  by  the  defendant,  the  calls  in  the 
patent  *  to  Robert  Harper,  and  in  the  survey  on  which  it  [  *  320  ] 
purports  to  be  founded,  extended  to  the  rivers  Shenandoah 
and  Potomac,  such  a  construction  must  be  conclusive  of  this  contro- 
versy ;  it  leaves  no  question  to  be  determined  by  the  jury  as  to  the 
running  of  any  artificial  line ;  it  fully  sustains  the  decision  of  the 
circuit  court  upon  the  prayers  respectively  offered  by  the  parties. 

The  citation  from  the  treatise  by  Angell  on  water-courses  fully 
declares  the  rule  to  be,  that  where  a  line  is  described  as  running  in 
a  certain  direction  to  a  river,  and  thence  up  or  down  with  the  river, 
those  words  imply  that  the  line  is  to  follow  the  river  according  to 
its  meanderings  and  turnings,  and  in  water-courses  not  navigable 
njust  be  *'arf  medium  filum  aquce"  Upon  a  question  of  boundary 
in  the  case  of  Jackson  v.  Low,  in  the  12th  of  Johnson's  Reports, 
255,  in  ejectment,  the  court,  in  construing  a  provision  in  a  deed  in 
these  words:  ^'leading  to  the  creek,  and  thence  up  the  same  to  the 
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southwest  corner  of  a  lot^''  &c.,  say,  *^  there  can  be  nodoubt  but  this 
lot  must  follow  the  creek  upon  one  of  its  banks  or  through  the 
middle.  This  description  can  never  be  satisfied  by  a  straight  line. 
The  t<3rm8  *up  the  same'  necessarily  imply  that  it  is  to  follow  the 
creek  according  to  its  windings  and  turnings^  and  that  must  be  the 
itiiddle  or  centre  of  it." 

In  the  case  of  Mayhew  v.  Norton,  a  grantor  had  conveyed  land 
to  be  bounded  by  the  harbor  of  Edgartown.  The  supreme  court  of 
Massachusetts  decided  that  the  flats  in  front  of  the  lots  couvej'ed 
passed  by  the  deeds,  because  they  were  in  the  harbor,  although 
the  quantity  of  land  conveyed  and  the  length  of  the  lines  would 
have  been  satisfied  by  applying  them  to  the  upland  alone.  In  the 
case  of  Cockerell  v.  McGuire,  4th  T.  B.,  Monroe's  Rep.  62,  the  cir- 
cuit court,  in  ejectment,  had  instructed  the  jury  upon  a  question  of 
boundary  that  the  following  calls  in  the  patent:  "thence  from  the 
fourth  course  down  the  river  these  several  courses  should  be  con- 
strued by  the  jury  as  a  call  to  run  down  the  river  bounding  there- 
on, with  its  meanders,"  &c.  The  supreme  court,  to  whom  this 
cause  was  carried  by  writ  of  error,  say:  **In  cases  of  boundary 

which  depend  upon  the  swearing  of  witnesses,  it  would 
[  *  321  ]  no  doubt  be  *  incompetent  for  the  court,  by  any  sort  of 

instructions  that  might  be  given,  to  withdraw  from  the 
jury  a  decision  upon  the  weight  of  the  testimony  and  the  facts 
which  the  testimony  conduces  to  establish."     But  the  case  under 
consideration  is  not  one  of  that  sort.     The  question  for  our  consid- 
eration involves  no  inquiry  into  the  testimony  of  witnesses ;  but,  on 
the  contrary,  in  the  absence  of  all   parol  evidence  as  to  marked 
lines,  presents  for  the  determination  of  the  court  the  construction 
of  the  calls  for  boundary  mentioned  in  the  patent,  and  surely  none 
will  pretend  that  the  legal  construction  of  a  patent  is  not  a  matter 
proper  for  the  decision  of  a  court.     If  in  the  first  branch  of  the  in- 
structions the  court  was  correct  in  supposing  that  the  call  in  the 
patent  to  run  down  the  river  these  several  courses,  &c.,  should  be 
construed  as  a  call  to  run  with  the  river,  it  was  unquestionably  cor- 
rect to  instruct  the  jury  that  the  north  fork  between  the  fourth  cor- 
ner of  the  patent  and  the  beginning  formed  part  of  the  boundary ; 
and  that  in  the  first  branch  of  the  instruction  the  court  gave  a  cor- 
rect construction  of  the  calls  of  the  patent,  we  apprehend  there  can 
be  no  ground  for  reasonable  doubt. 

In  the  case  of  Newsom  v.  Pryor,  (7  Wheaton,  10,)  it  is  laid 
down  by  this  court  as  a  rule  for  the  construction  of  surveys  and 
grants,  that  the  most  material  and  certain  calls  must  control  those 
that  are  less  material  and  certain.     A  call  for  a  natural  object,  as 
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river,  a  known  stream,  or  a  spring,  or  even  a  marked  tree,  shall 
control  both  course  and  distance. 

The  recent  decision  of  French  v.  Bankhead,  in  the  11th  of  Grat- 
tan,  p.  136,  decided  by  the  supreme  court  of  Virginia,  within 
which  State  are  the  lands  embraced  in  this  controversy,  has  an 
important  bearing  upon  the  cause,  as  it  shows  the  interpretation, 
by  the  highest  tribunal  of  that  State,  of  grants  made  by  her  with 
reference  to  lines  running  to  water-courses,  and  of  the  effect  of 
water-courses  upon  such  boundaries.  In  the  case  just  mentioned 
it  was  ruled  that  the  water  boundary,  though  run  by  course  and 
distance,  would  be  controlled  by  the  actual  course  of  the  shore,  and 
would  pass  the  right  to  the  property  to  low-water  mark. 

Upon  the  reasoning  hereinbefore  declared,  and  upon  the  au- 
thorities cited,  to  which  others  might  be  added,  we  are  of 
the  *  opinion  that  the  patent  from  the  State  of  Virginia,  [  *  322  ] 
of  the  date  of  July  29,  1851,  was  unwarranted  and  ille- 
gal, as  having  embi;aced  within  it  lands  which  were  not  waste  and 
unappropriated,  but  which  had  been  previously  granted  by  com- 
petent authority,  and  long  in  the  possession  of  the  patentee  and 
those  claiming  title  under  him.  We  are  further  of  the  opinion 
that  the  construction  of  the  circuit  court  in  relation  to  the  charac- 
ter and  effect  of  the  elder  and  junior  grants  of  the  land  in  contro- 
versy was  correct,  and  that  its  decision  should  therefore  be,  as  it  is 
hereby^  affirmed^  with  costs. 


INDEX. 


ADMIRALTY. 

Collision. 

1.  Where  a  steamboat  discovers  that  she  is  approaching  any  object,  which  may  probably 
be  another  vessel,  and  is  uncertain  about  its  position  or  coarse,  it  is  the  duly  of  those 
in  charge  of  her  to  slacken  her  speed,  or  stop  altogether,  until  she  can  proceed 
with  safety.     The  Steamer  Louisiana,  21  H.  1 645. 

2.  There  is,  by  the  maritime  law,  no  general  rule  requiring  sailing  vessels  to  carry 
lights  at  night.  Such  a  vessel  is  therefore  not  in  fault  for  want  of  one  on  a  moon- 
light night,  however  it  might  be  under  different  circumstances.    lb. 

3.  The  omission  of  a  light  in  the  night,  required  by  an  ordinance  of  a  city,  when  she  is 
anchored  in  the  usual  track  of  vessels,  is  a  fault  for  which  she  is  liable.  This  is  also 
a  fault  by  the  maritime  law.     The  General  Clinch,  21  H.  184 732. 

4.  But  a  steamboat  with  a  tow,  which  she  brings  into  collision  with  such  a  vessel,  is 
also  in  fault  when  the  night  is  so  clear  that  the  vessel  at  anchor  can  be  seen,  and 
when  the  steamboat  has  no  sufficient  lookout,  and  is  otherwise  careless  and  negli- 
gent.   Ih. 

5.  The  vessel  in  tow  which  produced  the  damage  by  collision  is  not  in  fault  when  she 
was  suddenly  detached  from  her  tug,  when  on  a  course  that  must  produce  the  colli- 
sion, and  with  no  time  to  change  it  or  prevent  the  result.    Ih, 

6.  In  such  case  the  steamer  and  the  vessel  at  anchor,  both  being  in  fault,  must  divide 
the  damage  of  the  collision  between  them.    Ih, 

Contract  of  Affbeiohtmeitt. 

1.  A  common  carrier  oh  inland  waters  is  responsible  for  the  safe  delivery  of  the  goods, 
unless  excused  by  the  act  of  Qod  or  the  public  enemy.  The  Propeller  Niagara,  21  H. 
7 649. 

2.  This  liability,  howexer,  may  be  varied  by  the  contract  of  affreightment,  generally 
found  in  the  bill  of  lading,  excepting  dangers  of  navigation.     Ih. 

3.  It  is  the  duty  of  the  owners  of  vessels  engaged  in  commerce  to  provide  a  competent 
master  and  suitable  crew ;  and  the  vessel  is  responsible  fur  the  want  of  care  and  skill 
of  the  master.     Ih. 

4.  In  the  present  case,  the  evidence  leaves  it  very  doubtful  whether  the  vessel  should 
'    not  be  held  liable  for  the  act  of  the  master  in  entering  a  port  on  the  lake  in  a  storm, 

when  his  vessel  was  sound  and  apparently  safe  outside.    Ih. 

5.  But,  as  this  is  doubtful,  it  is  not  necessary  to  hold  the  vessel  responsible  on  that 
ground.    Ih. 

6.  But  he  is  responsible  for  the  damage  to  the  cargo  growing  out  of  his  leaving  his 
injured  vessel,  with  the  cargo  in  it,  at  the  port  of  Presque  Isle,  when  it  satisfactorily 
appears  that,  by  reasonable  care  and  diligence,  he  could  have  landed  and  stored  his 
cargo,  or  have  repaired  his  vessel  and  proceeded  on  his  voyage.    Ih. 

Ihtebest. 

1.  Interest  on  judgments  at  law  and  decrees  in  chancery  is  allowed  by  the  role  of  this 

(8H) 
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court,  on  affirmance  of  the  jadgment  or  decree  below,  after  the  rate  allowed  by  th« 
laws  of  the  8tate  in  which  the  coart  was  held.     The  Skip  Independenec,  20  H.  255 

387. 

2.  Bat  interest  on  decrees  in  admiralty  so  affirmed  is  matter  of  special  allowance  or 
refusal,  and  requires  an  order  from  this  court;  therefore,  where  a  decree  is  aflBrmed  by 
reason  of  an  equal  division  of  the  court,  no  interest  can  be  allowed.    Ih. 

JURISDIOTION  ABOVE  TiDB  WaTEE. 

1.  The  admiralty  jurisdiction  of  the  courts  of  the  United  States  is  not  dependent  apoo 
the  ebb  and  flow  of  the  tide.     The  Steamboat  Magnolia,  20  H.  296 412. 

2.  Nor  is  it  defeated  because  the  place  of  the  transaction  was  within  the  body  of  the 
county  of  a  State.    lb. 

3.  Therefore  it  extends  to  a  case  of  collision  in  the  waters  of  a  river  navigable  from 
the  sea  above  tide  water;  and  this  is  by  virtue  of  the  act  of  1789,  and  is  not  depend- 
ent on  the  act  of  1845,  concerning  the  fresh  waters  of  the  lakes  and  the  rivers  which 
empty  therein.     lb. 

4.  Where  a  vessel  has  been  seized  under  a  process  of  attachment  in  a  State  court,  and  is 
in  the  actaal  custody  of  the  sheriff,  no  valid  seizure  can  be  made  of  her  so  as  to  g;ive 
jurisdiction  in  proceedings  in  rem  in  the  district  court  of  the  United  States  sitting 
in  admiralty.     Taylor  v.  Oarryl,  20  H.  583 616. 

5.  Consequently,  where  the  vessel  was  sold  under  the  attachment  proceeding,  having 
been  in  the  actual  custody  of  the  sheriff  until  the  sale,  and  was  afterwards  sold  under 
the  decree  of  the  admiralty  court,  the  title  was  in  the  purchaser  under  the  attach- 
ment proceeding.  See  Freeman  v.  Howe,  24  How.  450 ;  Buck  v.  Golbath,  3  Wall. 
334.    lb. 

6.  In  the  absence  of  any  act  of  congress  covering  the  same  subject,  the  ordinances  of  » 
city  prescribing  for  her  port  at  what  wharf  a  vessel  may  lie,  how  long  she  may 
remain,  where  she  may  load  or  unload,  where  she  may  anchor  and  for  what  time, 
and  what  description  of  light  she  shall  display,  are  valid,  if  they  do  not  confliot  with 
the  general  admiralty  law.     T?ie  General  Clinch,  21  H.  184 732. 

7.  The  act  of  congress  of  February  26,  1845,  concerning  the  admiralty  jurisdiction  on 
the  lakes  and  their  connecting  waters,  is  confined  to  vessels  employed  in  the  business 
of  commerce  and  navigation  between  ports  of  different  States.  The  Fa$hion.  Allen 
V.  Newberry,  21  H.  244 767. 

8.  It  is  also  a  fair  construction  that  it  is  limited,  when  the  suit  is  on  a  contract  of 
affreightment,  to  cases  where  the  carrying  was  to  be  between  ports  of  different 
States.    lb. 

9.  Contracts  of  affreightment  to  be  performed  on  rivers  wholly  within  a  single  State 
are  not  the  subjects  of  admiralty  jurisdiction;  and  so  also  in  regard  to  supplies  fur- 
nished to  a  vessel  so  engaged.     The  Ooliah.     Maguire  v.  Card,  21  H.  248 771. 

10.  Nor  will  the  federal  courts  sitting  in  admiralty  enforce  the  statutory  liens  given 
by  State  laws  for  such  contracts.  Rule  12  of  the  admiralty  rules  of  this  court,  as 
amended  at  this  term,  explained  and  defended.    lb. 

Mabitime  Lief. 

1.  Where  a  number  of  persons,  as  partners  in  a  lumber  venture,  shipped  lumber  on  a* 
vessel,  of  which  the  master  and  part  owner  was  also  a  partner  in  the  lumber,  and 
agent^for  its  sale,  a  suit  in  admiralty  cannot  be  sustained  by  the  owners  of  the  ves- 
sel, including  the  master,  against  the  other  partners  in  the  lumber,  for  a  balance  doe 
for  freight.     It  is  a  case  for  a  court  of  equity.     Grant  v.  Poillon,  20  H.  162 335. 

2.  A  contract  for  the  construction  of  a  vessel  is  not  a  maritime  contract,  because  it  is 
neither  made  nor  performed  on  the  water.  No  maritime  lien  is  created  by  the  per- 
formance of  such  a  contract.    The  People's  Ferry  Company  v.  Beers,  20  H.  393 488. 

AGENCY. 

1.  Where  one  of  a  number  of  obligors  in  a  promissory  note  was  appointed  to  negotiate 
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i\  and  thereby  raise  money  for  their  joint  benefit,  he  has  authority  to  receive  a  certifi- 
cate of  deposit  by  a  bank  instead  of  money,  which  they  used,  and  which  was  paid 
by  the  bank.    Poormany.  Woodward,  21  H.  266 780. 

2.  The  agent  did  not  exceed  his  powers,  and  the  makers  of  the  note  are  liable.     lb, 

3.  Where  an  agent,  in  making  a  contract  for  his  principal,  takes  the  written  obligation 
of  the  other  party  to  himself,  the  principal  can  maintain  a  sait  npon  it  in  his  own 
name,  and  can  prove  by  parol  testimony  that  it  was  made  for  his  benefit  by  his 
agent,  though  this  was  not  disclosed.    Ford  v.  WilliaTns,  21  H.  287 790. 

Attachment,  1,2;  Contracts,  Consteuctioh  of,  2 ;  Equity,  Tbusts  and  Tbustees,  3, 4. 

APPEALS  AND  APPEAL  BOND. 

1.  Where  an  act  of  congress  allows  an  appeal  in  a  special  class  of  cases,  but  fixes  no 
time  within  which  it  shall  be  token,  the  general  limit  of  five  years  applies.  United 
States  V.  De  Pacheco,  20  H.  261 390. 

2.  Where  an  appeal  is  docketed  and  dismissed  because  the  record  is  not  filed  in  due 
time,  under  the  rules  of  this  court,  a  new  appeal  may  be  taken  at  any  time  within 
the  period  of  the  limitation  prescribed  for  appeals  by  act  of  congress.     lb. 

8.  The  only  efifect  of  the  dismissal  is  to  enable  the  court  below  to  proceed  to  execute  its 
decree  as  though  no  appeal  had  been  taken.     lb, 

4.  An  appeal  operates  as  a  supersedeas,  if  taken  within  ten  days  from  the  rendition  of 
the  decree.     Silsby  v.  FooU,  20  H.  290 410. 

6.  For  this  purpose,  it  is  Pufficient  if  taken  within  ten  days  after  the  court  has  announced 
the  decree  in  open  court,  or  after  the  decree  has  been  settled  and  filed  in  the  court.  lb, 

6.  Where  two  appeals  have  been  taken  in  the  same  case  by  the  same  parties,  having 
reference  to  those  two  periods,  the  later  one  will  be  dismissed.     lb. 

7.  Where  a  part  of  the  persons  against  whom  a  decree  has  been  rendered  have  appealed, 
the  others  cannot  take  another  appeal.  The  first  appeal  should  in  such  case  be  dis- 
missed as  irregular,  and  a  new  appeal  taken,  in  which  all  should  join.  If  all  will 
not,  summons  and  severance.    Ex  parte  Mussina,  25  H.  280 408. 

8.  A  party  desiring  an  appeal  should  apply  for  it  in  open  court,  or  if  to  the  judge  at 
chambers,  should  tender  to  the  judge  a  citation  for  his  signature,  and  a  sufficient 
appeal  bond.     lb. 

9.  For  the  want  of  such  tender,  and  because  no  appeal  would  lie,  a  mandamiLs  on  the 
judge  to  allow  the  appeal  is  refused.      lb. 

ATTORNEY  AND  CLIENT. 

1.  A  written  contract,  in  general  terms,  by  which  three  persons  at  Washington  agreed 
to  prosecute  a  claim  for  a  person  in  New  Orleans  for  half  what  might  be  obtained, 
was  held  to  be  limited  to  the  prosecution  in  Washington  before  the  government  of 
the  United  States.     Pemberton  v.  Lockett,  21  H.  257 776. 

2.  That  consequently,  when,  by  a  treaty  between  this  government  and  that  of  Qreat 
Britain,  the  matter  was  referred  to  arbitrators  to  sit  in  London,  each  government 
being  represented  by  its  own  agent,  the  above  contract  was  at  an  end.     lb. 

3.  Circumstances  reciied  which  go  to  show  that  both  parties  so  treated  it  pending  the 
award  in  London.     lb. 

ATTACHMENT  AND  GARNISHMENT. 

1.  Where  an  agent,  holding  money  of  his  principal,  is  attached  as  garnishee,  the  attach- 
ment proceedings,  while  pending,  may  be  pleaded  in  abatement  of  a  suit  by  the  prin- 
cipal ;  therefore  the  statute  of  limitations  does  not  run  during  the  pendency  of  that 
suit.     Mattingly  v.  Boyd,  20  H.  128 318. 

2.  Usually  no  interest  can  be  charged  against  the  garnishee  during  that  time;  but  if  it 
is  shown  that  he  used  the  money  by  loaning  it,  he  is  liable,  when  the  attachment 
suit  is  dismissed,  for  interest  to  his  principal.    lb, 

JusiBDioTioH  Supreme  Coubt,  Fival  Judgmevt,  2. 
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BANKRUPTCY. 

1.  Under  the  bankrupt  act  of  1841,  the  circnit  court  had  not  jurisdiction  of  a  bill  in 
eqnity  to  annal  a  discharge  granted  by  the  district  coart,  brought  by  a  party  to  the 
bankrupt  proceedings.  The  Commercial  Bank  of  Manchester  y.  Buekner^  20  H.  103 
302. 

2.  Jurisdiction  of  such  a  case  belongs  exclusively  to  the  district  court.     lb. 

CALIFORNIA  LAND  GRANTS. 

1.  Where  none  of  the  regulations  of  1828,  governing  grants  under  the  colonization  lav 
of  the  Mexican  congress  of  1828,  have  been  shown  to  be  complied  with,  the  nake4 
concession  of  the  governor  is  not  sufficient  to  authorize  a  confirmation  of  the  claim. 
United  States  v.  Cambuston,  20  H.  59 273. 

2.  It  is  an  additional  circumstance  of  suspicion  that  the  concession  was  signed  bv  the 
governor  in  the  last  days  of  Mexican  power  in  California.     lb. 

3.  Decisions  of  this  court,  in  cases  arising  under  grants  in  Florida  and  Louisiana,  are 
not  in  all  respects  applicable  to  California,  because  no  such  laws  and  regulations 
existed  as  those  of  1824  and  1828  in  Mexico.     lb. 

4.  But  inasmuch  as  fraud  in  the  claim  was  not  made  a  point  in  the  case  below,  it  will 
be  remanded  for  further  proof  of  the  genuineness  of  the  claim.    lb. 

5.  The  board  of  commissioners  under  the  act  of  1851  was  instituted  to  obtain  a  prompt 
decision  of  the  validity  of  private  land  claims,  to  distinguish  that  which  had  been 
separated  by  the  Mexican  government  from  the  public  domain.  United  States  ▼. 
Fossat,  20  H.  413 502. 

6.  The  interference  of  conflicting  claimants  in  a  claim  before  the  commissioners  should 
not  be  encouraged,  because  they  are  not  precluded  by  the  decision.     lb. 

7.  Where  the  description  in  the  Mexican  grant  gives  the  boundary  on  three  sides,  and 
grants  within  these  boundaries  "  a  league,  more  or  less,"  the  latter  words  will  be 
rejected,  and  the  decree  of  confirmation  should  be  for  one  league  within  the  specified 
boundaries.     lb. 

8.  The  loss  of  the  original  grant  or  titulo  need  not  be  proved  with  absolute  certainty 
to  let  in  secondary  evidence  of  its  existence.  The  circumstances  considered  which 
justify  the  production  of  a  copy  from  the  court*s  register,  though  without  the  signa- 
ture of  the  governor.     United  States  v.  Sutter,  21  H.  170 721. 

9.  The  grant  is  one  under  the  colonization  laws  of  Mexico;  and,  though  all  the  condi- 
tions subsequent  have  not  been  complied  with,  yet,  as  the  grantee  has  settled  on  the 
land  in  good  faith,  this  court  cannot  declare  the  grant  forfeited.     lb. 

10.  Nor  does  the  fact  that  there  is  no  approval  of  the  supreme  government  shown  defeat 
the  grant.  It  remains  for  this  government  to  confirm  or  reject;  and  this  court  is  of 
opinion  that  it  is  valid,  though  imperfect.     lb. 

11.  The  claim  for  twenty-two  leagues,  the  surplus  of  the  limits  of  the  one  above  decided, 
is  not  sustained  by  the  same  testimony  as  to  its  actual  existence.     lb. 

12.  It  was  made  by  Micbeltorena  in  a  time  of  intestine  war,  when  he  was  in  flight  from 
the  seat  of  government,  and  his  cause  in  extremity.  He  was  overthrown,  and  his 
successors  never  acknowledged  its  validity,  nor  has  this  government  given  it  any 
sanction.     It  must  be  rejected.    lb. 

CITIES. 

Change  op  Gbadb. 

1.  The  power  to  open  .and  keep  in  repair  streets  and  alleys  given  to  a  city  includes  the 
power  to  establish  a  grade,  and  change  it  when  established.  Smith  v.  Washington 
City,  20  H.  135 323. 

2.  For  the  exercise  of  this  power,  when  lawfully  and  skillfully  done,  no  right  of  action 
accrues  to  proprietors  of  adjoining  property  by  reason  of  this  change  of  grade  of  the 
streets.    lb. 
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CONSTITUTIONAL  LAW. 

1.  The  clause  of  the  coDstitntion,  which  confers  on  congress  the  power  to  dispose  of  and 
make  all  needful  rules  and  regulations  respecting  the  territory  or  other  property  of 
the  United  States,  is  confined  to  the  territory  which  at  that  time  belonged  to  or  was 
claimed  by  the  United  States,  and  can  have  no  influence  on  territory  afterwards 
acquired  from  a  foreign  government.    Drtd  Scott  Case,  19  H.  393 1. 

2.  The  constitution  confers  no  express  power  to  acquire  new  territory  to  be  governed 
as  colonies  or  as  territories,  but  it  confers  a  power  to  admit  new  States  into  the  Union, 
and,  under  this  power,  territory  may  be  acquired  which  is  intended  to  be  admitted 
as  new  States,  and  which,  from  the  necessity  of  the  case,  may  be  governed  by  con- 
gress until  fitted  to  be  so  admitted.    lb. 

3.  But  congress  holds  this  territory  in  trust  for  the  benefit  of  the  people  of  the  United 
States,  and  is  limited  in  its  exercise  of  legislative  power  in  such  territory,  by  all  the 
restrictions  which  the  constitution  has  imposed  upon  that  body,  in  regard  to  the 
rights  of  persons  and  property  generally.     Ih. 

4.  It  follows  that  congress  cannot,  by  an  attempt  at  legislation,  deprive  a  person  of  his 
property  in  such  territory  without  due  process  of  law  or  without  compensation ;  and 
in  this  regard  the  right  of  property  in  slaves  is  as  much  protected  by  the  constitu- 
tion as  other  property.     lb. 

5.  Therefore  the  act  of  congress  of  1821,  prohibiting  slavery  in  the  territory  ceded  by 
France,  north  of  thirty-six  degrees  thirty  minutes  north  latitude,  is  unconstitutional 
and  void.     lb. 

6.  The  power  given  to  Congress  to  make  rules  for  the  government  of  the  land  and 
naval  forces  authorizes  the  passage  of  laws  for  the  punishment  of  military  and  naval 
offenses,  unrestricted  by  the  requirements  of  the  8th  amendment,  in  reference  to  jury 
trial  or  presentment  by  grand  juries.   Dynes  v.  Hoover,  20  H.  65 278. 

7.  A  conviction  of  an  attempt  to  desert,  on  a  charge  of  deRertion,  is  not  void.     lb. 

8.  The  judgment  being  valid,  the  President  had  authority  to  direct  the  imprisonment 
which  it  prescribed  to  be  had  in  the  jail  of  the  District  of  Columbia.     lb. 

9.  Such  a  judgment  and  order  of  the  President  constitute  a  valid  defense  to  a  suit 
against  the  marshal  for  false  imprisonment.     lb. 

10.  The  fifth  amendment  to  the  constitution,  which  forbids  private  property  to  be  taken 
for  public  use  without  just  compensation,  is  a  restriction  on  the  federal  government^ 
and  not  on  those  of  the  States.     Withers  v.  Buckley,  20  H.  84 286. 

11.  The  law  of  the  State  of  Mississippi,  for  the  improvement  of  the  navigation  of  that 
river,  in  question  in  this  case,  is  not  in  conflict  with  the  clause  which  guarantees  the 
free  navigation  of  the  river  in  the  act  of  congress  for  the  admission  of  that  State  into 
the  Union.     lb. 

12.  The  consent  given  by  a  State,  whether  in  its  constitution  or  by  statute,  that  it  may  be 
sued  in  its  own  courts  is  not  a  contract.    Beers  v.  State  of  Arkansas,  20  H.  527 564. 

13.  A  statute  passed  after  such  a  suit  brought,  requiring,  in  all  suits  founded  on  bonds 
of  the  State,  that  the  bonds  shall  be  filed  in  the  court  or  the  suit  dismissed,  does  not 
impair  the  obligation  of  any  contract.     lb. 

14.  The  dismissal  of  such  a  suit  for  a  failure  to  file  the  bonds  is  only  a  question  of  juris- 
diction in  the  State  court,  and  raises  no  question  under  the  2^h  section  of  the  judi- 
ciary act  in  this  court,  and  suit  must  be  dismissed.     lb. 

15.  A  party  intervening  in  a  suit  brought  by  the  State,  and  calling  his  bill  a  cross  bill, 
is  subject  to  the  same  order  as  in  the  previous  case.  Bank  oj  Washington  v.  State  of 
Arkansas,  20  H.  530 567. 

JlTBISDICTION  ClBCUIT  CoUBT,  CITIZENSHIP,  4,  5 ;    AdMIBALTT,  JURISDICTION,  6. 

CONTRACTS. 

CONSTBUCTION  OF. 

1.  A  contract  for  the  purchase  of  a  cargo  of  wheat  is  so  far  an  entire  contract  that  the 
receipt  and  payment  for  a  part  of  it  will  prevent  the  parchaeer  from  refusing  to 
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receive  the  balance,  becanse  it  is  of  a  different  brand  from  that  mentioned  in  the 
orandum  of  sale.    If  it  is  not  so  good,  he  may  sue  for  recoup  in  damages.    Xycm  t. 
Bertram,  20  H.  149 327. 

2.  Where  a  real  estate  broker  was  employed  to  sell  on  clear  and  definite  terms,  his 
commissions  are  not  due  until  he  has  found  a  purchaser  ready  and  willing  to  comply 
with  those  terms.     McGavoeh  v.  Woodlief,  20  H.  221 371. 

3.  Where  the  operation  and  effect  of  a  written  contract  is  settled  by  the  general  princi- 
ples of  law,  that  is  taken  to  be  the  true  sense  of  the  instrument.    Brc^ffn  v.  Wile^, 

20  H.  442 518. 

4.  A  contract  to  pay  twenty- five  dollars  per  ton  freight  for  carrying  guano,  and  aoch 
advance  as  might  take  place  in  the  price  of  freights  before  time  of  delivery,  is  a  fre- 
quent class  of  contracts  in  charters  of  vessels.     Barreda  v.  SiUbec,  21  H.  146 704. 

5.  The  charterers  had  a  monopoly  of  that  trade,  and  plaintifib  nndertook  to  show  that 
they  Iliad  advanced  the  rate  to  other  vessels,  by  showing  the  charter-parties  they  had 
made.  The  charter-parties  allowed  advance  of  five  dollars,  but  it  was  said  in  the 
charter  to  be  for  the  nse  of  the  vessel  on  the  outward  voyage.    lb. 

6.  Parol  testimony  held  admissible  to  show  that  this  was  a  device  to  get  rid  of  the 
contract  for  the  advance  in  this  and  other  cases,  and  that  no  i^se  was  made  or  intended 
to  be  made  of  the  vessel  on  the  outward  voyage  by  defendants.    lb. 

Attobset  and  Client,  1,  2,  3. 

Validity  of. 

An  agreement  by  which  defendants  guarantied  to  plaintiff  that  the  stock  of  a  railroad 
company  which  he  was  about  to  take  in  payment  for  land  should  be  worth  par  in 
three  years  is  a  valid  contract,  and  a  demurrer  to  an  action  on  it  should  have  been 
overruled.    Hill  v.  SmitK  21  H.  283 788. 

CORPORATIONS. 

1.  A  corporation  is  liable  for  a  libel  published  under  its  order  as  for  any  other  tori. 
Philadelphia,  Wilmington,  and  Baltimore  R.  R.  Co.  v.  QuxgUy,  21  H.  202 743. 

2.  They  would  not  be  liable  for  a  report  made  on  an  investigation  to  their  directors 
which  contained  libelous  matter,  if  no  other  publication  was  made  than  the  one  to 
their  board,     lb. 

'  3.  But  if  the  directors  caupe  it  to  be  printed  in  book  form,  for  distribution  among  the 
members  of  the  corporation,  the  corporation  is  responsible  in  damages.    lb. 

Evidence,  16. 

COURT  AND  JURY. 

1.  That  whether  a  sale,  when  no  change  of  possession  takes  place,  was  fraudulent  or 
not,  is  a  question  for  the  jury,  under  all  the  circumstances;  and  if  it  was  made  to 
hinder  and  delay  creditors,  they  mustso  find.   Warner  v.  Norton,  20  H.  448 520. 

2.  A  contested  question  of  domicile  is  a  mixed  one  of  law  and  fact,  and  it  is  proper  for 
the  court  to  state  what  in  law  constitutes  domicile,  and  tell  the  jury  it  is  their 
province  to  apply  the  evidence  to  those  principles.  Pentitylvania  v.  Ravenel,  21  H. 
103 694.  t 

3.  The  question  under  the  circumstances  of  this  case,  whether  certain  lands  had  been 
so  selected  by  the  secretary,  was  a  question  of  fact  for  the  jury,  and  not  a  presump- 
tion of  law  to  be  decided  by  the  court.     DicHns  v.  Mahana,  21  H.  276 783. 

4.  In  a  question  of  what  should  govern  in  the  ascertaining  boundaries  of  lands,  where 
there  is  a  conflict  between  the  courses  and  distances  and  the  culls  for  natural  objects, 
the  construction  of  the  patent  is  for  the  court,  and  not  for  the  jury.  Brown  v.  Huger, 

21  H.  305 797. 

Evidence,  4, 12, 14. 

COURTS,  MILITARY. 

CovBTiTUTjoNAii  Law,  6,  7,  8,  9. 
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CtJSTOMS  DUTIES. 

1.  Under  the  act  of  July  30,  1846,  (9  Stat.  42,  43.)  when  an  additional  duty  of  twenty 
per  cent,  is  levied  for  a  false  entry,  it  is  upon  the  value  of  the  goods  alone,  and  not 
upon  their  value  with  charges  and  commissions  added.  Sampson  v.  Peaslee,  20  H. 
571 G05. 

2.  The  value  at  the  port  of  export  is  to  be  ascertained  by  the  day  of  tbo  sailing  of  the 
vessel,  and  not  by  her  clearance  or  other  papers.     lb. 

3.  Where  an  importation  of  hemp  in  one  vessel  by  the  same  party  is  divided  into  two 
invoices  and  two  entries,  they  cannot  be  treated  so  as  to  reduce  their  whole  valuation 
to  less  than  ten  per  cent,  above  the  entry,  but  each  must  stand  on  its  own  appraise- 
ment,    lb. 

4.  Where  the  examination  of  the  hemp  by  the  appraiser  was  such  as  was  usually  made 
in  buying  and  selling  the  article,  the  importer  cannot  show  that  it  was  insufficient. 
lb. 

5.  The  rule  of  appraisement  of  goods  for  duties  imported  by  the  manufacturer,  pre- 
scribed by  the  acts  of  March  1,  1825,  and  July  14,  1832,  is  applicable  to  this  case, 
notwithaianding  the  16th  section  of  the  act  of  1842.  Belcher  v.  Lawrason,  21  H. 
251 773. 

6.  But  the  17th  section  of  this  latter  act,  which  prescribes  a  penalty  of  fifty  per  cent, 
on  the  value  so  appraised,  where  the  value  as  properly  ascertained  exceeds  by  ten 
per  cent,  the  invoice  value,  is  also  applicable;  because  the  subsequent  act  of  1846, 
which  reduced  this  penalty  to  twenty  per  cent.,  where  goods  were  purchased  abroad, 
does  not  change  the  penalty  as  to  fi^oods  imported  by  the  manufacturer.     lb. 

EQUITY. 

Fraud. 

Where  an  ignorant  and  unlettered  man  seeks  to  get  rid  of  a  note  and  mortgage,  on 
the  ground  that  they  were  procured  by  fraud,  and  he  did  not  understand  them,  he 
cannot  prove  a  different  contract  by  parol,  if  it  appears  that  the  papers  he  signed 
were  read  and  truly  explained  to  him.    Selden  v.  Myert,  20  H.  506 543. 

Lakd  Titles,  Patehts,  1. 
Jurisdiction  ih  Equity. 


1.  The  courts  of  the  United  States  will  not,  in  an  action  at  law,  investigate  tde  question 
of  fraud  in  obtaining  a  patent  for  land  from  the  government,  if  the  officers  issuing  it 
had  authority  to  grant  the  title,  though  the  practice  of  the  State  courts  may  be  other- 
wise. Such  a  question  belongs  to  the  equity  side  of  the  federal  courts  alone.  Jonea 
V.  McMoiters.  20  H.  8 245. 

2.  Where  a  judgment  was  recovered  on  a  note  for  $10,000,  in  asuit  by  the  payee  against 
the  payer,  equity  will  not  relieve  against  the  judgment  on  the  allegation  that  it  was 
given  for  a  debt  of  $4,000,  where  there  is  no  allegation  of  fraud  in  obtaining  the 
judgment,  nor  any  reason  for  not  making  defense  at  law.  Hungerford  v.  Sigerson, 
20  H.  156 334. 

3.  Where  a. judgment  has  been  rendered  against  a  bridge  corporation,  and  execution 
returned  nulla  bo7ia,  a  court  of  equity  can  take  possession  of  the  bridge,  appoint  a 
man  to  collect  the  tolls  and  pay  them  into  court,  to  answer  the  demand  of  the  judg- 
ment creditor.     The  Covington  Drawbridge  Co,  v.  Shepherd,  21  H.  112 698. 

Bankruptcy,  1,  2;  Admiralty,  Mabitimb  Lieh,  1;  Official  Bond,  1,  2.  3,  4. 


Practice. 


1.  A  decree  of  another  court,  referred  to  in  and  attached  to  the  answer,  is  part  of  the 
case,  though  not  signed  by  the  judge  who  rendered  it.  Seconibe  v.  Steele,  20  H.  94 
294. 

2.  A  decree  for  specific  performance  carries  the  title  as  against  judgment  creditors  of 

the  defendant,  who  became  ao  pendente  lUe.    lb. 
Vol  u— 52. 
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3.  If  they  had  any  right  to  the  money  paid  into  court  by  the  plaintiff  in  thai  suit,  it 
shonld  have  been  asserted  in  that  court  at  that  time.    Tb, 

4.  By  the  statute  of  Minnesota,  the  court  of  chancery  could  transfer  the  title  of  defend- 
ant by  a  decree  without  requiring  him  to  make  a  conveyance.    lb. 

5.  The  refusal  of  a  court  to  allow  an  answer  to  be  filed  after  a  dedree  pro  eonfesso,  and 
referred  to  a  master,  is  in  the  discretion  of  the  court  below,  and  is  not  groond  of 
review  here.    Dean  v.  Mason,  20  H.  198 357. 

6.  The  fact  that  plaintiff  parted  with  his  title  pending  the  suit  is  no  ground  for  dismisi- 
ing  it  on  motion,  as  his  right  to  the  property  before  the  sale  remained.     lb. 

7.  The  executors  cannot  now  set  up  the  payments  made  by  them  in  distributing  the 
estate  of  their  testator,  after  having  failed  to  do  so  when  the  case  was  before  thl* 
court  on  its  merits  in  17  How.  157.     WiUiatM  v.  Gibbes,  20  H.  535 571. 

8.  A  supplemental  answer  in  the  nature  of  a  petition  to  bring  before  the  court  matters 
proper  to  be  considered  in  the  accounting,  rendered  necessary  by  the  former  decree, 
was  properly  received,  and  is  no  ground  of  review  here.    lb. 

9.  Where  an  original  bill,  on  which  a  decree  on  the  merits  has  been  affirmed  in  this  coart. 
shows  jurisdiction  of  the  parties,  it  is  not  competent,  in  answer  to  a  bill  of  revivor,  to 
deny  the  jurisdiction.  Such  an  objection  comes  too  late,  at  all  events,  after  the  man- 
date has  gone  to  the  court  below.      Whyte  v.  (?i66e«,  20  H.  541 578. 

Patent  Law,  1. 

Specific  Pebfobmanob. 

1.  If  parties  have  declared  in  their  contract  that  time  is  a  material  consideration,  and 
have  agreed  that  their  rights  shall  depend  on  a  strict  performance,  it  does  not  belong 
to  a  court  of  equity  to  make  another  rule  for  the  parties.  iSSEinson  v.  Dousman,  20  H. 
461 525. 

2.  Where  it  was  agreed  in  the  sale  of  land  on  credit  that,  on  a  failure  to  pay  promptly, 
the  vendor  might  rescind  the  contract  and  sue  for  rent,  a  court  of  equity  cannot 
relieve  the  vendee  from  a  failure  to  perform  strictly.    lb. 

3  Where  a  vendee  makes  partial  payments  on  his  contract,  and  has  entered  into  posses- 
sion of  the  land  sold,  and  made  improvements  on  it,  he  is  entitled  to  a  specific  perform- 
ance, though  the  full  sum  was  not  paid  within  the  time  mentioned  in  the  contract, 
where  there  is  nothing  to  show  that  time  was  of  the  essence  of  the  contract.  Ahl  v. 
Johnson,  20  H.  511 548. 

Tbusts  and  Tbustees. 

1.  An  assignee  of  a  claim  against  the  government  of  Mexico,  after  expending  much 
time  and  money  in  establishing  the  claim  and  recovering  the  money,  was'  found  not 
to  be  the  true  owner  of  the  claim.  It  is  held  by  this  court  that  he  is  to  be  treated 
as  a  trustee.     Williams  v.  Oibbes,  20  H.  535 571. 

2.  In  a  suit  to  recover  the  money  from  his  executors,  they  must  be  allowed  to  retain 
all  the  expenses  of  establishing  the  claim,  including  a  fair  compensation  for  the  time 
and  personal  expenses  of  the  deceased  assignee  and  his  executors,    lb. 

3.  Where  one  person,  as  the  agent  of  another,  and  using  that  person*s  money,  entera 
public  land,  and  takes  a  patent  certificate  in  his  own  name,  he  holds  as  trustee  f(*r 
the  principal.     Irvine  v.  Marshall,  20  H.  558 592. 

4.  This  rule  is  enforced  by  this  court,  though  the  land  was  in  the  territory,  and  by  the 
statute  of  that  territory  there  could  be  no  resulting  trust  in  such  case.    lb. 

5.  A  party  whose  bill  shows  him  to  be  the  owner  of  the  true  equitable  title^to  real 
estate  may  maintain  his  bill  in  equity  to  compel  a  transfer  of  the  legal  title  from  the 
party  who  holds  it.    Smith  v.  Orton,  21  H.  241 764. 

6.  No  suit  which  the  holder  of  the  legal  title  may  have  had  with  other  parties  than 
complainant  will  defeat  his  right  to  relief.    lb, 

7.  That  neither  complainant  nor  defendant  in  the  bill  are  in  possession  of  the  property 
is  of  no  consequence,  as  the  contest  is  for  the  title  alone.    lb, 

Lavb  Titles,  Patents,  1. 
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EVIDENCE. 

1 .  In  an  action  to  recover  damages  for  an  injury  to  the  person,  evidence  is  admissible  that 
the  party  was  incapacitated  mentally  from  attending  for  a  long  time  to  his  business 
of  distiller,  and  that  he  was  largely  engaged  in  that  business,  though  the  declaration 

'  only  alleged  a  general  loss  from  detention  from  business  by  reason  of  injuries  received. 
Wade  V.  Leroy,  20  H.  34 261. 

2.  Evidence  considered  on  which  a  sale  of  lands  by  an  insolvent  was  set  aside  as  fraud- 
ulent in  fact  at  the  suit  of  his  assignee  in  bankruptcy.  Hudgiru  v.  Kemp,  20  H.  45 
264. 

3.  Where  the  question  was  whether  one  of  the  defendants  was  partner  with  the  other, 
his  declarations  that  he  was,  made  to  third  persons,  were  admissible;  also  his  decla- 
rations to  the  plaintifiis  that  ho  was  not.  But  these  latter,  made  when  plaintiffs 
were  not  present,  are  inadmissible.     TeUer  v.  PatUn,  20  H.  125 315. 

4.  Notwithstanding  his  declarations  to  plaintiffs  that  he  was  not  a  partner,  it  was 
properly  left  to  the  jury  to  say  whether  he  was  in  fact  a  partner  or  not  on  the  whole 
evidence.    Ih, 

5.  No  parol  testimony  can  be  received  to  contradict  or  vary  the  meaning  which  the 
law  affixes  to  such  a  contract.     Brown  v.  Wiley,  20  H.  442 518. 

6.  The  weight  of  authority  in  this  country  is  in  favor  of  the  4octrine  that  where  no 
change  of  possession  takes  place  on  sale  of  personal  property,  it  is  prima  fade  evi- 
dence of  fraud,  but  not  conclusive,  and  may  be  explained.  Warner  v.  Norton,  20  H. 
448 520. 

7.  The  opinions  of  the  officer  of  the  land  department  and  attorney  general,  offered  in  a 
deposition,  cannot  go  to  the  jury  as  evidence  of  the  law  of  the  case.  RoherU  v. 
Cooper,  20  H.  467 529. 

8.  Proceedings  of  a  competent  judicial  tribunal,  properly  certified,  are  evidence,  if 
pertinent  to  the  issue,  notwithstanding  any  irregularities  or  error  apparent  in  the 
record.     Barton  v.  Forsyth,  20  H.  532 569. 

9.  A  deposition  cannot  be  rejected  on  the  trial  for  want  of  a  paper  used  by  the  wit- 
ness to  refresh  his  memory  when  the  paper  was  not  in  his  power.  Winans  v.  New 
York  and  Erie  B.  B.  Co.,  21  H.  88 689. 

10.  Nor  will  a  deposition  be  rejected  for  such  matter,  where,  by  the  rules  of  the  court, 
the  other  party  had  opportunity  before  trial  to  raise  the  objection,  on  motion  to 
suppress  the  deposition.    lb. 

11.  The  coart  is  not  bound  to  receive  the  testimony  of  expert  witnesses  in  aid  of  the 
construction  of  a  patent,  though  it  may  consult  them  if  it  thinks  proper.  The  nature 
and  value  of  such  testimony  explained  and  commented  on  freely.     lb. 

12.  The  court  having  correctly  construed  the  claim  of  plaintiff's  patent,  it  was  for  the 
jury  to  say  whether  its  novelty  had  been  anticipated  by  others.    lb, 

13.  The  domicile  of  a  widow  may  be  presumed  to  be  that  of  her  deceased  husband  until 
it  is  shown  that  she  has  changed  it,  which  she  is  at  full  liberty  to  do.  Pennsylvania 
V.  Bavtnel,  21  H.  103 694. 

14.  It  is  not  error,  when  the  evidence  clearly  establishes  such  change  of  domicile,  for  the 
court  to  instruct  the  jary  that,  if  they  believe  the  testimony  on  that  subject,  it  is 
their  duty  to  find  a  verdict  accordingly.     lb. 

15.  A  publication  of  libelous  matter  made  by  the  direction  of  a  corporation  after  suit 
brought  cannot  be  read  in  evidence.  Philc^lphia,  Wilmington  and  Baltimore  B. 
B.  Co.  V.  Quigley,  21  H.  202 743. 

16.  In  the  absence  of  proof  of  express  or  actual  malice,  exemplary  damages  cannot  be 
recovered  in  such  an  action.     lb. 

Negotiable  Paper,  5;    Equity,   Feaud;    Conteacts,  Cokstbuotioh  of,  4,  5,  6; 

Califobvia  Land  Grants,  8 ;  Aoenct,  3. 

INSURANCE. 

1.  Under  the  general  insurance  act  of  the  State  of  New  York  of  April  10, 1849,  a  mutual 
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inearance  company  could,  in'  its  articles  of  incorporation,  provide  for  insoraDoa  bj 
premiams  p«id  in  advance,  and  the  policy  would  be  valid.     Union  Insurance  Oo.  v. 

ffoge,2l  11.35 668. 

2.  The  practical  construction  of  the  act  by  the  attorney  general  of  the  State  and  other 
officers  required  to  act  under  it,  though  not  conclusive,  should  have  weight  where  the 
interpretaiion  is  doubtful.     lb. 

JURISDICTION  OF  CIRCUIT  COURT. 
Citizenship  op  Coeporation. 

1.  Where  the  act  creating  a  corporation  is  a  public  act  of  which  the  court  takes  judicial 
■  notice,  it  is  sufficient  to  describe  it  as  a  citizen  of  the  State  by  which  it  is  8o  created. 

The  cases  in  this  court  on  this  subject  reviewed.     ITie  Covington  Drawbridge  Oo.  v. 
Shepherd,  20  H.  227 374. 

2.  The  ca.s6  of  The  Covington  Drawbridge  Company  v.  Shepherd,  20  How.  227,  as  to 
citizenship  of  corporation,  reaffirmed.     lb. 

3.  Under  the  plea  of  the  general  issue,  no  question  can  be  raised  of  the  right  to  sae  in 
the  circuit  court  on  account  of  citizensliip,  where  the  declaration  contains  sufficient 
averments  on  that  subject.  Philadelphia^  Wilmington  and  Baltimore  R.  R.  Co.  ▼. 
Quigley.  21  H.  202,^ . . . . 743. 

4.  Persons  whose  ancestors  were  negroes  of  the  African  race,  imported  into  this  ooan- 
try  and  lield  as  slaves,  cannot,  though  they  be  emancipated,  or  born  of  parents  who 
were  free  at  their  birth,  become  citizenn  of  a  State,  in  the  sense  in  which  that  word 
is  used  in  the  constitution  of  the  United  States.      Dred  Scott  Cote,  19  H.  393 1. 

6.  Therefore  such  persons  cannot,  though  free,  sustain  a  suit  in  the  circuit  courts  of 
the  United  States,  on  the  ground  of  being  citizens  of  a  State'  different  from  the  ad- 
verse party.     lb. 

Generally. 

1.  Plaintiffs  brought  suit  on  a  bill  of  exchange  in  the  State  court  against  defendant. 
The  suit  was  removed  to  another  State  court,  and  homologated  with  other  proceed- 
ings in  insolvency  against  defendant.  This  constitutes  no  valid  plea  in  bar  or  abate- 
ment of  the  present  suit,  brought  afterwards  in  the  United  States  court,  ffgde  ▼. 
Stone,  20  H.  170 339. 

2.  The  circuit  court  can  obtain  no  jurisdiction  of  a  defendant  by  attaching  his  prop- 
erty. There  must  be  personal  service  within  the  district  where  suit  is  brought. 
Chaffee  v.  Hayward,  20  H.  208 362. 

3.  That  the  suit  is  brought  for  the  infringement  of  a  patent,  and  therefore  not  depend- 
ent on  citizenship,  doer,  not  take  it  out  of  this  statutory  rule.    lb. 

Bankruptcy,  1,  2. 

JURISDICTION  OF  SUPREME  COURT. 
Amount  in  Controversy. 

1.  On  appeal  to  this  court  in  a  suit  to  enforce  a  contract  for  the  use  of  a  patented 
invention,  the  amount  in  controversy  must  exceed  two  thousand  dollars,  or  there  is 
no  jurisdiction.     Brown  v.  Shannon,  20  H.  65 269. 

2.  Such  a  suit  differs  in  this  regard  from  one  for  the  infringement  of  a  patent  right    lb. 

3.  The  penalty  of  the  bond  taken  on  the  allowance  of  appeal  is  not  evidence  of  the 
amount  in  controversy  in  the  suit.     lb. 

4.  In  a  suit  to  recover  rents  on  a  forfeited  sale,  where  an  equitable  defense  is  set  up.  it 
is  the  value  of  the  land  and  not  the  rent  which  is  in  controversy,  in  the  sense  gov- 
erning the  right  of  appeal  to  this  court.     Stinson  v.  Doutman,  20  H.  461 525. 

5.  The  district  court  of  the  United  States  for  the  district  of  Wisconsin  being  a  district 
court  with  circuit  court  powers,  the  sum  in  controversy  must  exceed  $2,000  to  author- 
ize an  appeal  to  this  court,  in  the  absence  of  any  special  provision  allowing  appeals 
from  that  court.    Richmond  v.  The  City  of  Milwaukie,  21  H.  80 683. 
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6.  In  a  nit  to  prerant  an  ob«traction  of  aetroet  in  Fortlind,  Oregon,  comraenead  befor* 
my  title  could  have  been  acquired  to  lands  under  acU  of  congress,  this  coarl  can 
have  no  jurisdictioD.  because  the  title  to  all  the  laud  being  in  the  United  States,  the 
matter  in  dispute  cannot  be  of  the  valne  of  (2,000.  Lovmtdalt  t.  AmrA,  21  H. 
290 791. 

'■ FiSAL  JODOUKBT. 

1 .  Where  the  circuit  court  proceeds  to  enforce  a  decree  affirmed  in  this  court  by  com- 
pelling a  conveyance,  no  appeal  liet  from  the  order  to  compel  iL  MeMiektn  v.  Pcrin, 
20  H.  133 321. 

2.  A  traverse  of  the  allegations  of  the  affidavit  on  which  a  writ  of  altachnent  is  issued, 
not  affecting  the  justice  of  the  claim,  is  usually,  and  in  this  instance,  a  plea  In  abate- 
Bient,  and  by  the  22d  section  of  the  judiciary  act  this  court  can  have  no  jurisdiction 
of  the  ruling  of  the  coort  in  Buchan  iisue.  LeiUntdorftr  v.  H'ei6.20  H.  176 342. 

3.  The  queslioD  of  notice  of  dishonor  of  the  bill  having  been  submitted  to  the  court 
without  a  jury,  its  decision  on  that  question  cannot  be  reversed  here.  Sydt  v. 
Slone,  20  H.  170 339. 

4.  Where  the  statutes  of  a  territory  allow  an  appeal  to  the  supreme  court  in  interlocu- 
tor; orders  and  rulings  on  demurrers  not  final,  the  ruling  of  the  appellate  court  in 
such  t»*»  confers  no  right  to  a  writ  of  error  to  this  courL  Eolambe  v.  JVcf  ustdt, 
20  H.  552 586. 

5.  Where  the  court  of  origiual  jarisdiction  siitained  a  demurrer  to  part  of  a  plea,  and 
struck  out  another  part,  but  still  leaving  in  the  plea  issuable  matter  nndispoud  of, 
the  judgment  on  demurrer  of  re>po7i(f«iI  ouiler  is  not  Goal.     Pi. 

e.  The  action  of  the  circuit  court,  on  a  motios  to  qnash  a  writ  of  execution,  is  not  sneh 
a  final  judgment  as  this  conrt  can  review.  MeCargo  v.  Chapman,  29  H.  555 590. 

7.  Parties  to  a  suit  in  the  circuit  conrt  cannot,  by  their  own  agreements,  aonfer  a  juris- 
diction on  this  court.     Keitey  v.  Fortyty  21  H.  85 6S8. 

8.  Therefore,  where  a  jury  had  been  waived  in  the  court  below  in  a  common-law  action 
and  alt  the  facte  submitted  to  the  court,  with  leave  to  either  party  to  except  and 
to  treat  the  evidence  introduced  as  a  special  verdict  on  bearing  m  this  court,  the 
judgment  of  the  court  below  cannot  he  reverned  here.  See  Guild  v.  Frontln,  18 
How.  135,  1  Miller,  118;  Suydam  p.  Willjaro8on,20  How,  428,  2  Miller,  606.     /ft. 

9.  Nor  can  the  laws  of  the  State  regaUting  the  proceedings  in  its  own  courts  author- 
ize the  federal  courts  (o  depart  from  the  modes  of  proceeding  prescribed  by  acta  of 
Congress.     lb. 

10.  This  court  does  not  review  the  action  of  the  inferior  court  in  granting  or  refasing 
a  conlinuauce.     Thompton  v.  StHtn.  20  H.  194 350. 

Equity,  Practicb,  6. 
OvEK  State  Cooktb. 

1.  In  a  writ  of  error  to  &  State  coort,  it  miut  appear  that  the  judgment  of  the  court 
below  was  agaxtMt  the  right,  Utle,  or  claim  aaserled  nnder  tbe  United  Stalea.  Wynn 
V.  iforris.  20  H.  3 241. 

2.  There  is  no  jurbdiction  where  the  plaintiff  in  error  shows  nosnch  right,  iljnu^li  tlie 
defendant  in  error  averts  inch  a  title,  which  is  affirmed  by  the  State  court  and  con- 
tested by  plaintiff  la  error.  Owings  v.  Norwood,  5  Cr.  344 ;  Henderson  d.  Tpnoesspc, 
10  How.  311.    lb. 

3.  Because  it  does  not  appear  by  express  averment  or  by  neoessary  inlendriKnt.  frnm 
any  matter  found  in  the  case  stated  for  the  conrt  below,  nor  by  any  rer  irl  entry 
in  the  supreme  court  of  tbe  State,  that  any  question  mentioned  in  tht  J'lili  src- 
tion  of  the  judiciary  act  arose  and  was  actually  decided  in  the  ease,  the  wn'.  ut  error 
is  dismissed.     C/irist  Chureh  v.  Tht  Gmnty  of  Phitaddphia.  20  H.  26 j-,1, 

4.  A  question  of  the  conflict  of  a  State  statute  with  the  State  constitution  j^  n'.it  nne 
which  thia  court  can  revise  on  a  writ  of  error  to  the  State  court.  WitherM  v  B  actUy, 
20  H.  S4. 28S. 
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5.  Where  the  question  decided  by  the  State  coart  was  merely  one  of  boundary  between 
parties  claiming  under  patents  from  the  United  States,  this  court  has  no  jarisdiction 
to  review  that  decision.    Moreland  v.  Page,  20  H.  522 568. 

COHSTITUTIOKAL  LaW,  14,  15. 

Plea  in  Abatement— Citizemship. 

1.  A  plea  in  abatement,  as  to  the  citizenship  of  plaintiff  below  and  plaintiff  here,  was 
ruled  bad  on  demurrer  in  the  circuit  court.  Held,  that  this  coort  can  reTiM  and 
reverse  the  case  on  that  ground,  though  the  decision  was  in  favor  of  plaintiff  in 
error,  who  does  not  complain  of  it,  and  the  defendant  had  pleaded  over  to  the  merits. 
Dred  Scott  Case,  19  H.  393 1. 

2.  This  question,  on  the  ground  of  the  limited  jurisdiction  of  the  circuit  court,  is  always  I 
a  subject  of  inquiry  in  this  court,  where  the  record  shows  the  want  of  it.     Tb.  ' 

Writ  op  Erbob. 

1.  The  writ  of  error  is  the  foundation  of  the  jurisdiction  of  this  court,  and  its  defects 
cannot  be  amended  on  motion,  so  as  to  give  jurisdiction.  United  States  «.  Carry,  6 
How.  118.     CarroUY,  Dorsey,  20  H.  204 360 

2.  Hence  a  defective  writ,  or  one  not  actually  returned  with  a  copy  of  the  record  at  the 
term  next  succeeding  its  issue,  confers  no  jurisdiction;  and  if  the  record  is  filed  after 
that  term  without  another  writ,  the  case  will  be  dismissed.     lb. 

3.  No  one  can  bring  a  writ  of  error  who  was  not  a  party  to  the  judgment  which  is 
sought  to  be  reversed,  ncir  can  any  one  be  made  defendant  to  a  writ  of  error  who 
was  not  a  party  to  the  judgment.    Payne  v.  Nilea^  20  H.  219 369. 

4.  The  fact  that  a  party  sought  to  intervene  in  the  suit  below  whose  petition  of  inter- 
vention was  dismissed,  and  who  had  not  served  a  writ  on  or  otherwise  made  a  party 
the  person  who  recovered  the  judgment,  does  not  authorize  the  intervenor  to  bring  a 
writ  of  error ;  and  his  writ,  if  brought,  will  be  dismissed.    lb. 

5.  The  legal  return  day  of  a  writ  of  error  in  this  court  is  fixed,  under  the  authority  ol 
the  act  of  1792,  to  be  on  the  day  appointed  by  law  for  the  commencement  of  the 

term.     The  Inturance  Company  of  the  Valley  of  Virginia  v.  Mordecai^  21  H.  195 

740.   ' 

6.  A  writ  returnable  on  any  other  day  is  without  authority  of  law,  and  will  not  bring 
the  case  to  this  court.  Nor  can  the  writ  be  amended;  and  the  case  must  be  dismissed 
for  want  of  jurisdiction.    lb. 

LAND  TITLES. 

Gebeballt. 

1.  By  the  history  of  the  dealings  of  the  proprietors  of  Pennsylvania  and  the  judicial 
decisions  of  the  courts  of  that  State,  it  is  established  that  no  right  in  the  lands  of  any 
island  in  that  State  accrued  by  occupation  or  pre-emption.  Fither  v.  Haldeman,  20  H. 
186 352. 

2.  On  such  subjects  the  federal  courts  are  governed  by  the  decisions  of  the  State 
courts.     lb, 

3.  The  statutes  of  Michigan  have  repealed  the  common  law  of  maintenance,  so  far  as  it 
relates  to  purchase  of  land,  where  the  possession  is  held  adversely  to  the  title  so  pur- 
chased.    EoberU  v.  Cooper,  20  H.  467 529. 

4  Whatever  may  be  the  construction  of  the  acts  of  1811-'12,  as  to  the  transferability 
of  bounty  land  warrants  issued  under  them,  there  is  nothing  in  the  act  of  1816  grant- 
ing bounties  to  American  citizens  residing  in  Canada  which  forbids  such  transfer. 
Lessee  of  French  v.  I^encer,  21  H.  228 760. 

5.  A  deed  which  professed  to  convey  the  land,  and  also  to  be  a  power  of  attorney  to 
locate  the  warrant  in  the  name  of  the  grantee,  is  valid,  and  conveys  the  land  which 
had  really  been  entered  and  located.  The  location  of  the  specific  warrant  was  suffi- 
cient to  identify  it.    lb. 

6.  Though  the  patent  issued  long  after  the  death  of  the  party  to  whom  the  warrant 
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via  isBaed,  and  in  whose  name  it  was  located,  it  inured  to  the  benefit  of  the  grantee 
in  the  deed  made  by  him.  Ih. 
7.  This  is  also  true  on  the  principle  that  where  a  grantor  sets  forth  that  he  is  seized 
of  a  particular  estate  which  he  purports  to  convey,  he  and  all  claiming  in  privity 
with  him  are  estopped  to  deny  that  he  was  so  seiied  at  the  time  he  made  the  con- 
veyance.   Ih. 

Patents, 

1.  It  is  the  settled  doctrine  of  this  court  thai,  where  a  person  obtains  a  patent  for  lands 
by  fraudulent  imposition  on  the  officers  of  the  land  department,  equity  will  give  relief 
to  the  party  legally  entitled  to  receive  the  patent.  Lytle  v.  Arkansas,  9  How.  328  ; 
Bernard  v.  Ashley,  18  How.  44;  Johnson  v.  Towsley,  13  Wall.  72.     Garland  v. 

Wynn,  20  H.  6 243. 

2.  The  boundaries  and  quantity  of  land  granted  by  a  patent  must  be  ascertained  by 
descriptive  language  in  the  patent.     Oazzam  v.  FhUlips,  20  H.  372 475. 

3.  An  equity  of  the  grantee  to  recover  more  or  different  land,  cannot  control  the  lan- 
guage of  the  patent  in  an  action  at  law.  The  case  of  Brown  v.  Clements,  3  How. 
660;  15  Curtis,  580,  overruled.     lb. 

4.  The  fact  that  a  grant  was  made  to  Robert  Harper,  on  a  location  and  survey,  made 
in  the  name  of  James  Nickels,  does  not  affect  the  validity  of  the  patent.  Broum  v. 
Euger,  21  H.  305 797. 

5.  In  ascertaining  the  boundary  lines  of  a  patent  or  grant,  where  natural  objects  are 
given  which  conflict  with  the  courses  and  distances  given,  the  uniform  rule  is  that 
the  former  must  prevail.     lb, 

6.  Where  a  river  or  rivers  is  given  as  one  of  the  boundaries,  the  grant  extends  to  the 
river  and  follows  its  course.    J6. 

Land  Titles,  Generally,  6,  7. 
Pbe-emption. 

1.  Under  the  acts  of  congress  concerning  pre-emption  of  1830,  (4  Statutes,  420,)  as 
amended  January,  1832,  (4  Statutes,  496,)  and  revived  June,  1834,  (4  Statutes,  676.)  a 
pre-emptor  could  assign  his  certificate  of  pre-emption  and  location  after  entry  at  the 
land  office.     Marks  v.  Dickson  et  al,  20  H.  501 541. 

2.  Assignments  of  floats  made  before  such  entry  were  void;  but  a  power  to  ai^sign, 
though  made  before  the  location,  would  snpport  an  assignment  under  it  made  after 
location.     76. 

3.  By  the  act  of  congress  of  February  24,  1829,  concerning  ibe  town  of  Galena,  those 
claiming  as  pre-emptors  or  settlers  gained  no  vested  right  until  they  proved  their 
claim  and  paid  the  purchase  money.     Morehouse  v.  Phelps,  21  H.  294 794. 

4  Under  the  act  of  1836,  which  appointed  commissioners  to  take  proof  of  claims,  where 
patents  issued  to  the  legal  representatives  of  a  claimant,  these  were  the  parties  who 
presented  the  claim,  procured  the  certificate  of  the  commissioners,  paid  the  purchase 
money,  and  received  the  patent.     lb. 

5.  It  did  not  inure  to  the  benefit  of  a  party  who  had  purchased  of  the  settler  many 
years  before,  but  took  no  interest  in  the  matter,  and  asserted  no  claim  until  after  the 
patent  had  issued.     lb. 

6.  The  case  differed  in  this  respect  from  confirmations  of  Spanish  grants,  because,  in 
those  cases,  vested  private  rights  were  recognized  by  congress,  while  here  the  United 
Slates,  being  absolute  owner,  disported  of  the  title  as  congress  should  direct.    lb. 

School  Lands. 

Tho  authority  to  select  and  lay  off  the  school  lands,  under  the  act  of  congress  of 
March.  18,  1818,  was  in  the  secretary  of  the  treasury,  and  not  in  the  register  of  the 
land  office.     Dickins  v.  Mahana,  21 II.  276 783. 

LIMITATION.  STATUTE  OF. 

1.  A  law  of  the  State  which  gave  a  right  of  action  on  a  debt  so  barred;  after  the  State 
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came  into  the  Union,  accompanied  by  statnte  of  limitation  reqniring  the  aoit  to  be 
brought  within  fonr  months,  is  valid  br  to  the  limitation,  though  the  plaintiff  lived 

too  far  to  have  availed  himself  of  the  right  to  sue.    Bacon  y.  Hauford,  20  H.  22 

251. 

2.  The  bar  of  advene  possession  must  be  actual,  continned,  and  adverse;  and  powession 
by  a  third  party  does  not  aid  defendant,  unless  he  connects  himself  with  it.  Xlss- 
well  V.  De  La  Laixza,  20  H.  29 261. 

3.  A  plea  of  two  years'  limitation  is  not  good  where  the  contract  may  not  be  barred 
under  three  years,  unless  \l  sets  out  such  a  contract  (namely,  parol)  as  wiUhe  barred 
by  two  years.     Lyon  v.  Bertram,  20  H.  149 327. 

Statutes  of  States,  3 ;  Attachment,  1>2 ;  Texas  Laud  Titles,  7. 

MILITARY  GOVERNMENT. 

1.  It  is  a  necessary  incident  to  all  conquests  by  military  power  that  it  should  be  per- 
mitted to  organize  a  local  government' for  the  conqnered  territory.  LeiUntdorJer  ▼. 
ir«66,  20  H.  176 342. 

2.  This  includes  the  power  to  establish  temporary  courts  for  the  administration  of 
justice.    Ih, 

3.  The  powers  of  these  courts  do  not  necessarily  terminate  with  the  cessation  of  bostil- 
ities,  if  the  conquering  power  retains  the  sovereignty  of  the  conquered  territory.     lb, 

4.  Suits  pending  in  such  courts  may,  on  the  organization  of  civil  government,  be  traiu- 
ferred'by  statute  to  the  new  courts  so  organised.    lb. 

NEGOTIABLE  PAPER. 

1.  The  surrender  of  collateral  security  and  an  extension  of  time  on  an  existing  iadebt- 
edness  is  a  good  consideration  for  the  delivery  of  new  collaterals  not  overdue.  Good- 
man V.  Simonda,  20  H.  343 458. 

2.  If  a  party,  intending  to  accommodate  another,  signs  his  name  to  a  blank  paper,  be 
authorizes  the  other  to  fill  np  the  blank,  and  is  bound  by  his  act  in  so  doing.     lb. 

3.  A  party  who  acquires  such  paper  for  value,  in  the  usual  course  of  business,  is  not 
affected  by  any  equities  between  the  original  parties,  if  taken  before  its  maturity,  and 
without  knowledge  of  these  equities.     lb. 

4.  It  is  no  defense  to  a  snit  by  the  holder  that  he  might,  with  reasonable  diligence  or 
care,  have  ascertained  that  there  was  a  just  defense  to  the  paper,  as  between  the  orig- 
inal parties,  nor  that  there  were  circumstances  to  put  him  on  the  inquiry.    lb. 

5.  Hence  a  bill  of  exchange  payable  twelve  months  after  date,  being  protested  for  non- 
acceptance,  parol  proof  cannot  be  admitted  to  show  that  there  was  an  agreement  that 
it  should  not  be  presented  for  acceptance  until  after  a  certain  other  draft  was  pro- 
vided for.     Brown  v.  Wiley,  20  H.  442 518. 

6.  When  an  endorser  of  negotiable  paper,  before  its  maturity,  promises  the  holder  to 
pay  it,  he  is  liable  without  demand  and  notice  at  maturity.  SigenonY.  Mathewt,  20 
H.  496 538. 

7.  So  a  promise  to  pay,  made  after  maturity,  with  the  knowledge  that  payment  had 
not  been  demanded  of  the  principal  when  the  paper  came  due,  is  a  valid  promise.  •  lb. 

EvIDEVOE,  5  ;   AOENOT,  1,2. 

OFFICIAL  BONDS. 

1.  Where  a  surety  in  an  official  bond  has  paid,  under  judgments  rendered  on  it.  the 
amount  of  the  penalty,  he  is  responsible  for  no  more.  Leggeti  v.  Humphreys,  21  II. 
66  ..     674. 

2.  Where,  pending  an  appeal  from  a  judgment  in  his  favor  on  such  bond  in  one  court, 
he  is  sued  in  another  court,  and  compelled  to  pay  the  full  penalty  of  the  bond,  this 
payment  is  a  good  defense  to  the  first  action,  where  the  judgment  is  reversed  and 
sent  back  for  a  new  trial.    lb. 
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3.  If  he  has  used  dae  diligence  io  avail  himself  by  plea  of  this  defense,  and  failed,  he 
can  come  into  equity  for  relief,  and  the  judgment  will  be  enjoined.    lb. 

4.  The  fact  that  the  principal  in  the  bond  had  placed  in  his  bands  means  safficient  to 
indemnify  him  for  the  payment  so  made,  does  not  interfere  with  his  right  to  eqaitable 
relief  under  the  circumstances.    lb. 

PATENT  LAW. 

1.  In  chancery  the  rule  is  to  allow  plaintiffs  the  profits  received  from  the  unlawful  use 
of  the  invention,  and  not  such  as  might  have  been  made  with  reasonable  diligence. 
Dean  v.  Mason,  20  H.  198 357. 

2.  The  court,  by  an  equal  division,  affirms  the  decree  of  the  court  below  sustaining 
Footers  patent.     SiUby  v.  Foote,  20  H.  378 480. 

3.  A  majority  of  the  court  reverses  that  decree,  so  far  as  it  allows  interest  on  the  profits 
decreed  to  plaintiff  below.    lb, 

4.  Also  reverses  the  decree  in  his  favor  for  costs,  because  he  did  not  seasonably  enter  a 
disclaimer  for  that  which  was  not  new  in  his  claim.     lb, 

5.  If  the  invention  claimed  be  itself  a  mere  improvement  on  a  known  machine,  by  a 
mere  change  of  the  form  or  combination  of  parts,  a  person  is  not  an  infringer  who 
has  also  improved  the  original  machine  by  a  different  form  or  combination  perform- 
ing the  same  functions.    McCormick  v.  Ihlcott,  20  H.  402 492. 

6.  Manny's  arrangement  for  dividing  the  grain  to  be  cut  from  that  to  be  left  standing, 
is  not  an  infringement  of  McCormick's  device  for  the  same  purpose.    lb, 

7.  Manny's  arrangement  for  supporting  his  reel  is  not  an  infringement  of  McCormick's. 
Nor  does  his  arrangement,  combination,  and  location  of  driver's  seat  infringe  Mc- 
Cormick's.    lb*. 

Jurisdiction  Supreme  Court,  1,  2, 3;  Equity,  Practice,  6;  Evidence,  12;  Jurisdic- 
tion OP  Circuit  Court,  3, 4. 

PRACTICE  IN  CIRCUIT  COURT. 

1.  The  statute  of  the  State  requiring  suits  to  be  brought  in  the  OAmes  of  the  real  parties 
in  interest  is  complied  with  when  all  the  parties  are  joined  m  plaintiffs,  though  the 
specific  interest  of  each  is  not  set  out  in  the  petition  or  declaration.  Lyon  v.  Ber- 
tram, 20  H.  149 327. 

2.  Under  the  fifteenth  section  of  the  act  of  1788,  a  notice  to  a  party  to  produce  books 
does  not  incur  the  judgment  of  nonsuit,  unless  a  motion  is  made  and  an  order  of  the 
court  on  that  motion,  for  their  production,  which  is  disobeyed.  It  is  not  error,  there- 
fore, to  refuse  to  order  a  nonsuit  where  no  such  motion  has  been  made,  though  notice 
to  produce  has  been  given.     Thompson  v.  Stlden,  20  H.  194 356. 

3.  This  court  has  repeatedly  held  that,  where  an  exception  has  been  taken  at  the  trial 
to  a  ruling  of  the  court,  it  may  be  reduced  to  writing  and  signed  by  the  judge  after- 
wards, and,  indeed,  after  the  term.     United  States  v.  Breitling,  20  IT.  252 383. 

4.  Where  the  circuit  court  has,  by  rule,  adopted  the  State  practice,  which  forbids  the 
signing  of  the  bill  of  exceptions  after  the  term,  the  court  may  suspend  its  own  rule  in 
this,  as  in  other  cases,  in  aid  of  justice.    lb. 

5.  The  judge  of  a  district  court  interested  in  a  cause  pending  before  him  may,  not- 
withstanding such  interest,  make  a  valid  order  for  its  removal  to  a  circuit  court. 
Spencer  v.  Lapaley,  20  H.  264 392. 

6.  In  an  action  of  trespass  for  taking  goods,  all  the  plaintiffs  must  have  an  interest  in 

the  goods,  or  the  action  cannot  be  maintained.     Warner  v.  Norton,  20  H.  448 

620. 

7.  A  general  demurrer  to  a  petition  under  the  Iowa  code  is  rightfully  overruled  when 

there  is  a  good  cause  of  action  set  forth  in  it.     McFaiU  v.  Bcmuey^  20  H.  523 

560. 

8.  The  action  of  the  circuit  court,  in  vacating  a  judgment,  and  refusing  to  order  an 
execution  on  it,  held  to  be  correct,  under  the  special  cireumstancea  of  this  case,  on  a 
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motion  for  a  mandamus  to  compel  the  circait  court  to  execute  the  judgment.      & 
parte  Ramom  v.'  The  City  of  New  York,  20  H.  681 616. 

Practioe  in  Supreme  Court,  2,  3,  10,  11,  12,  22,  23,  24,  26;  Equity.  Practice,  1: 
JURiSDicTioK  OP  Supreme  Court,  Fihal  Judgment,  1;  Jurisdiction  Cibcutt 
Court,  1,  2;  Evidence,  9,  10,  11, 12. 

PRACTICE  IN  SUPREME  COURT. 

1.  A  refu!>al  to  grant  a  new  trial  in  the  court  helow  is  not  ground  of  error  in  this  ooDrt. 
Doswell  V.  De  La  Lanza,  20  H.  29 266. 

2.  Alleged  error  in  charging  defendant  with  rents  and  profits  cannot  be  considered 
here,  because  there  was  no  exception  in  the  court  below  to  the  master's  report  on 
that  subject.     Hudgim  v.  Kemp,  20  H.  46 264. 

3.  Unless  exceptions  be  taken  in  the  court  below  to  the  master's  report  as  to  rents  and 
profits,  the  matter  is  not  open  to  review  in  this  court  on  appeal.    Ih. 

4.  This  court  does  not  review  the  action  of  the  inferior  courts  in  granting  or  refoaing 
a  continuance.     Thompson  v.  Selden,  20  H.  194 366. 

6.  The  appearance  of  a  defendant  in  error  in  this  court  cures  any  defect  in  the  citation 
or  ite  service,     Chaffee  v.  Hayward,  29  H.  208 362. 

6.  Where  a  case  is  submitted  to  the  court,  waiving  a  jury,  a  finding  of  facta  filed 
after  the  judgment,  but  stated  to  be  as  of  the  dale  of  the  trial,  will  be  presumed  to 
have  been  filed  by  consent.     McGavock  v.  Woodlief,  20  H.  221 371. 

7.  As  the  bill  of  exceptions  purports  to  give  all  the  evidence  offered  by  defendant,  a 
charge  of  the  court  based  upon  hypothetical  statements  not  found  in  the  evidence  ia 
erroneous,  and  the  judgment  must  be  reversed.  United  Slates  v.  Breitling,  20  H. 
262 383. 

8.  A  plea  that  the  title  to  the  land  which  is  the  subject  of  the  suit  was  vested  in  plain- 
tiff by  collusion,  to  enable  him  to  sue  in  a  federal  court,  is  a  plea  in  abatem<>nt. 
Spencery.  Lapsley,  20  H.  264 392. 

9.  The  refusal  of  the  court  below  to  allow  such  a  plea  to  be  filed  after  pleas  to  the 
merits  being  a  matter  of  judicial  discretion,  cannot  be  re-examined  on  writ  of  error.   lb. 

10.  Where  there  is  no  ground  of  error  in  the  pleadings  cff  the  case  or  the  record,  prop- 
erly speaking,  there  must  be  either  a  bill  of  exception,  special  verdict,  or  agreed 
statement  of  facts,  or  there  is  nothing  of  which  error  can  be  predicated.  8uydam  v. 
Williamson,  20  H.  427 606. 

1 1.  A  special  verdict,  if  sufficient,  finds  the  facts ;  and  if  the  judgment  on  those  facta  is 
not  such  as  the  law  requires,  the  appellate  court  can  reverse  it.  So  of  a  statement 
of  facts  agreed  to  by  the  parties,  signed  by  them,  and  made  part  of  the  record.    lb. 

12.  The  bill  of  exceptions  makes  a  part  of  the  record  every  ruling  of  the  court  in  the 
progress  of  the  trial  to  which  the  losing  party  excepts.     lb. 

13.  But  a  statement  of  facts  in  the  form  of  a  report  of  all  the  evidence,  signed  by  the 
judge,  and  called  the  case,  is  neither  a  bill  of  exceptions  nor  an  agreed  statement  of 
facts,  and  is  no  part  of  the  record  in  the  case.     lb, 

14.  There  being  no  error  apparent  in  the  record,  nor  shown  in  any  other  manner  which 
we  can  notice,  the  judgment  of  the  circuit  court  must  be  affirmed.     lb. 

16.  On  a  second  writ  of  error  in  this  court,  none  of  the  questions  decided  in  the  first  are 
open  to  review.  The  second  writ  only  brings  up  for  revision  proceedings  subsequent 
to  the  mandate.     Boberts  v.  Cooper,  20  H.  467 629. 

1<6.  The  only  bills  of  exception  taken  relate  to  the  refusal  of  the  court  to  grant  a  con- 
tinuance and  to  change  the  venue.  These  are  not  grounds  on  which  error  can  be 
assigned.     McFaul  v.  Ramsey,  20  H.  523 560. 

17.  No  ruling  of  the  court,  as  to  instructions  given  or  refused  by  the  court  on  the  trial, 
can  be  reversed  in  this  court,  unless  the  record  shows  that  exception  to  it  was  taken 
or  reserved  at  the  time.     Barton  v.  Forsyth,  20  H.  632 669. 

18.  Hence  a  bill  of  exceptions  taken  on  motion,  after  verdict,  to  substitute  a  new  plaintiff, 
■  cannot  bring  before  the  court  the  rulings  on  the  trial  not  excepted  to  at  the  time.    lb. 


INDEX.  827 

19.  A  writ  of  error  having  been  dismissed  at  last  term,  the  cause  cannot  be  reinstated 
on  the  docket  at  this  term,  because,  the  writ,  having  expired  by  the  termination  of 

that  term,  is  funetui  officio.    Hiee  v.  Minnesota  and  N.  W.  B.  B.  Co.,  21  H.  82 

685. 

20.  The  fact  that  the  case  was  dismissed  for  want  of  a  final  judgment  in' the  court,  as 
shown  by  the  record  below,  and  that  it  is  now  shown  that  there  was  such  a  judg- 
ment, does  not  enable  the  court,  at  another  term,  and  after  the  writ  has  expired,  to 
reinstate  the  case.    A  new  writ  must  isaue  if  the  case  is  to  be  brought  here  again.    lb. 

21.  The  case  of  the  Palmyra,  12  Wheaton,  1,  considered,  and  the  difference  between 
appeal  in  admiralty  and  writ  of  error  at  common  law  stated.    lb. 

22.  When  a  case  at  common  law  is  submitted,  by  agreement  of  parties,  to  the  court, 
without  a  jury,  to  decide  the  law  and  the  facts,  the  court  sits  rather  as  arbitrator 
than  as  judge,  and  no  writ  of  error  can  bring  his  decision  before  us  for  review. 
Campbell  v.  Boyreau,  21  H.  223 757. 

23.  Nor  can  exceptions  to  any  ruling  on  the  evidence  or  other  question  of  the  trial  be 
validly  taken  or  reversed.     lb. 

24.  In  such  case,  as  the  circuit  court  had  jurisdiction  over  the  subject-matter  and  the 
parties,  its  judgment  must  be  presumed  to  be  right,  and  therefore  affirmed.     lb. 

25.  In  the  circuit  court  of  Louisiana  it  is  otherwise,  because,  the  common  law  not  pre- 
vailing there,  congress,  by  the  act  of  1824,  adopted  the  &tate  practice,  by  which  the 
court  can,  by  consent,  find  the  law  and  the  facts.    76. 

Jurisdiction  of  Supreme  Court,  Plea  in  Abatement,  1,  2;  Writ  of  Error,  1,  2, 
5, 6;  California  Land  Grants,  4;  Appeals  and  Appeal  Bonds,  1, 2, 3, 6, 7,  8, 9. 

RES  JUDICATA. 

Where  a  party  voluntarily  intervenes  in  a  suit  between  other  parties,  and  has  his  claim 
of  rights  in  the  matter  decided  against  him,  he  cannot  afterwards  sustain  a  suit 
against  those  parties,  or  either  of  them,  founded  on  the  same  matters  decided  in  the 
first  suit.  That  judgment  cannot  be  treated  as  a  mere  dismissal  of  his  intervention, 
unless  expressly  stated  to  be  without  prejudice  to  these  rights.    If  there  were  errors  in 

the  first  judgment,  the  remedy  was  by  appeal.    Ingraham  v.  Dawson,  20  H.  486 

536. 

Equity,  Practice,  2,  3. 

STATUTES  OF  STATES. 

1.  The  construction  given  by  the  State  courts  to  the  statutes  of  their  own  States  con- 
ciarning  title  to  land,  being  a  rule  of  property,  must  be  followed  by  the  circuit  courts 
of  the  United  States  sitting  in  the  same  Stato.   Morgan  v.  CurteJiitis,  20  H.  1 ^9. 

2.  Though  the  State  courts  may  change  their  views  of  the  statute  pending  a  writ  of 
error  from  the  circuit  court  to  this  court,  such  a  change  cannot  make  that  erroneous 
here  which  was  rightly  decided'  in  the  circuit  court,  whatever  effect  it  may  have  on 
other  cases  in  the  circuit  courts.    lb. 

3.  Where  the  laws  of  the  republic  of  l^exas  had  barred  a  debt  on  a  judgment  while  it 
was  an  independent  State,  the  debt  was  not  revived  on  her  coming  into  the  federal 
Union.     Bacon  v.  Howard,  20  H.  22 251. 

4.  On  the  subjects  of  titles  to  real  estate,  the  federal  courts  are  governed  by  the  de- 
cisions of  the  State  courts.     Fis?ier  v.  Haldeman,  20  H.  186 352. 

Equity,  Practice,  4 ;  Jurisdiction  Circuit  Court,  1 ;  Practice  is  Circuit  Court,  7 ; 

Insurance,  1,2. 

STATE  LAWS. 

Conflict  of. 

1.  An  assignment  for  the  benefit  of  creditors,  which  prefers  some  creditors,  and  which 
directs  that  the  dividend  of  all  other  creditors  who  refuse  to  accept  the  dividend  a$ 


full  Ffttief action  tfaall  be  pftid  to  the  uugnor,  u  TSlid  bj  the  law  of  Vboia  blaad 
and  voitl  by  the  l&w  of  New  Tork.    Livemufre  v.  Jeneka,  21  H.  12S 702. 

2.  Tho  aiisigQor  and  aesignee  resided  in  Bbode  lelaod.  Some  of  the  properly  was  ici 
New  York,  and  some  of  the  creditor*  resided  there.     lb. 

3.  Tlie  assienn^nt  was  valid  u  to  the  property  in  both  3tatM,  in  the  abeeoM  of  any 
actual  fraud  iu  tho  asaigameDt.     lb. 

4.  The  plaintiifin  this  case  did  not  acquire  freedom  by  being  carried  into  a  territory  by 
hJEi  owiinr  volitnrarilr  where  slaves  did  not  exist.    DredScoll  Que,  19  H.  393 1. 

5.  Nor  did  a  simiUr  re.iideace  in  the  State  of  Illinois,  where  slavery  wne  forbidden  by 
law,  discharge  him  from  slavery  after  his  return  to  MiMOuri,  the  Uw  of  ibis  Isttar 
State  on  that  subject  being  conclusive  of  his  statns  as  to  freedom  or  slavery.     lb. 

Apvibaltt,  Jvaaovnios,  4,  6. 
TEXAS  LAND  TITLES, 

1.  A  pprean  born  in  Texas,  and  remoring  therefrom  before  the  separation  from  Mexico, 
remains  a  citizen  of  Mexico,  thoagh  a  minor  when  the  separation  took  place.  Jonea 
V.  MeMailcri,  20  H-  S  ....  245. 

2.  No  law  of  Texas  furfeitad  the  title  of  snch  person  to  lands  in  Texas  acquired  befar« 
lliB  Eeparation.     J  b. 

3.  Where  tlif  Und  commissioner  of  the  State  of  Texas  Issned  a  pateot  for  land  improp- 
erly, lie  muy  ciincel  it.    Doiwell  v.  De  La  Lama.  20  H.  29 251. 

4.  Though  a  purvey  be  void,  if  made  out  of  the  county  of  which  tbe  sarvfyor  is  the 
officer.  i(  in  made  valid  by  the  approval  of  the  county  surveyor  after  tho  land  bae 
been  included  in  the  county  bonndary.     lb. 

5.  That  Do  Leon's  empresario  contract  was  amended,  so  a*  to  inclade  the  littoral  leagues, 
may  be  proved  by  parol,  when  it  is  shown  that  many  of  the  doonments  concerning 
it  had  been  destroved  daring  the  Texan  revolatioQ.  White  v,  BamUy.  20  H.  235 
377. 

6.  That  the  survey  included  largely  more  land  than  the  contractor  grant  justified,  can 
only  be  taken  advBni.ag>>  of  by  the  State,  and  not  by  an  individoal  adverse  claimant. 
lb. 

7.  The  fact  thai  Manm,  the  grantee  of  De  Leon,  left  Texas  noder  an  order  expelling  all 
SpanlardEi,  and  went  to  and  resided  in  Lonisiana  during  the  revolutionary  atrDggle. 
is  no  evidence  lo  be  submitted  to  a  jury  of  an  abandonment  of  the  country,  so  as 
to  destroy  bi»  rights  under  Ihe  contract,     lb. 

B.  A  copy  of  a  deed  from  Manso  to  Qrayson,  found  in  a  notary  book  in  Loaiiiana. 
BufGcientty  idontilied  ami  proved,  was  properly  admitted  in  evidence.     lb. 

9.  The  defendants,  who  were  not  ia  atlxtaX poatmon  of  any  part  of  the  land  in  diipate, 
ciuinot  rely  on  pos^efsioD  of  a  part  of  a  junior  grant,  becaoss  the  grant  covere  part 
of  tbe  land  in  dispute,  Snch  constructive  poueMiOD  will  not  cover  tbe  part  wiihin 
the  older  grant.     lb. 

10.  The  consent  of  an  empreaario  aathoriisd  a  grant  by  the  governor  to  be  located 
within  the  Ijmita  of  hie  contract,  under  tbe  Uexican  laws,  i^otcer  v  ii^wfay,  20 
H.  264 392. 

11.  The  issne  of  the  grant  or  pat«nt  conveys  tbe  title,  and  queitiona  of  fraud,  or  irregn- 
larily,  or  excess  in  the  sorvey,  cannot  be  raised  by  other  partiee  than  the  gOTero- 

12.  A  power  of  attorney  issaffidently  proved  under  the  laws  of  Mexico  and  Texat,»od 
19  sufficiently  authenticated,  where  the  teetimonio  is  proved  to  be  in  the  handwriting 
of  the  regidor  of  the  aynntamiento.  and  the  handwriting  of  the  witnesses  is  also 
proved,  they  being  dead  or  beyond  the  control  of  Uie  coort,     lb. 

EqciTi,  JUBiBDiOTioB,  1 ;  Limitatiob,  SrArrm  of,  2. 
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